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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-26218) 


PAY—LEAVE OF ABSENCE—ARMY OFFICER IN AN EXCESS LEAVE 
: STATUS 


Under Army regulations the leave year of an officer is coincident with the fiscal 
year, and where an Officer of the Army is granted leave of absence which 
will extend into the following fiscal year, although granted in terms of 
months and days, he is entitled to full pay and allowances while on leave 
during the current fiscal year only to the extent of the leave then to his 
credit, and thereafter, to the end of the current fiscal year, only half-pay 
and no allowances are authorized. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

July 2, 1929: 

There is for consideration your request for review of settlement 
No. K-42700-W, dated 17, 1929, disallowing credit in your accounts 
for $7.70, overpayment to Capt. Hiram R. Ide, Infantry, United 
States Army, on voucher No. 7748, June, 1927, on account of payment 
to him in full for one day while on leave of absence in excess of the 
time legally accruing during the fiscal year 1927, for which collection 
has not been made. 

By paragraph 11, Special Orders No. 77, Headquarters, Fourth 
Corps Area, dated May 28, 1927, Captain Ide was granted leave of 
absence for two months and five days. The officer, pursuant thereto, 
left his station at Fort Benning, Ga., May 30, 1927, and, pursuant to 
the provisions of paragraph 30, Special Orders No, 124, War Depart- 
ment, dated May 26, 1927, he reported upon termination of the period 
for which leave was granted, August 3, 1927, for duty at Atlanta, Ga. 
His leave record shows that he was entitled to a leave credit of 21 
days when he commenced his leave May 31, 1927. On your voucher 
No. 7748, June, 1927, accounts you paid the officer in full for the 
month of June, 1927, pay $230, rental allowance $80, and subsistence 
allowance $36. Credit was originally suspended on account of this 
payment in the amount of $77. During April, 1928, Captain Ide 
remitted $69.30, acknowledged overpayment on account of excess leave 
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from June 22 to 30, 1927. The disallowance of the difference of $7.70 
is on the basis that the officer was on excess leave from June 21, 1927. 
Section 1265, Revised Statutes, provides: 


Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half-pay during such absence exceeding thirty days 
in one year. * * 


The act of July 99, 1876, 19 Stat. 102, is as follows: 


That an act approved May eighth, eighteen hundred and seventy-four, in 
regard to leave of absence of Army officers, be, and the same is hereby, so 
amended that all officers on duty shall be allowed, in the discretion of the Sec- 
retary of War, sixty days’ leave of absence without deduction of pay or allow- 
ance: Provided, That the same be taken once in two years: And provided fur- 
ther, That the leave of absence may be extended to three months, if taken once 
only in three years, or four months if taken only once in four years. 

Army Regulations 605-115 read as follows: 

38. HOW COMPUTED.—«. Leave year—The leave year is reckoned from 
July 1 to the following June 30, both inclusive. 

b. General—(1) In determining the period for which an officer is entitled 
to full pay on leave, time within 4 successive leave years, terminating with the 
one in which absence is taken, will be considered. If the absence does not cover 
the entire period for which full pay is allowed, the balance thereof will be placed 
to the officers’ credit as belonging to the last year or years of the 4 considered 
and may be made available for future leave. * * *., 

ec. Day of departure; day of return—The day of departure, whatever the 
hour, is counted as a day of duty; the day of return as a day of absence, except 
as provided in paragraph 20d (1) [foreign]. 

e. Computing leave credits——Leave credits during any leave year under the 
provisions of the statutes cited in paragraph 2a will be computed as follows: 

(1) Leave expressed in months.—Each month will be considered as having 30 
days, regardless of the number of days in the month or months in which the 
leave was actually taken. 

(2) Leave expressed in days.—Every day of absence will be counted, but in 
aggregating such absences 30 days, whether consecutive or otherwise, will be 
regarded as a month’s absence, e. g., three leaves of 20, 15 and 7 days, respec- 
tively, will be charged as one month and 12 days. 


Under the laws and regulations cited, the fiscal year is the unit and 
leave granted involving two fiscal years is for computation on the 
basis of each year separately. The pay here in question is for the 
month of June, 1927, and only the leave year ending June 30, 1927, 
is involved. Captain Ide left his station May 30, 1927, at which 
time he had a leave credit of 21 days. While his leave was expressed 
in months and days, the law authorized the granting of leave of 
absence with full pay and allowance from May 31, 1927, of only 21 
days, and thereafter for the remainder of the fiscal year half-pay 
only was authorized. Paragraph 3c (1) cited, on which you base 
your request for review, by the terms of the preceding paragraph 
has application to “ leave credits during any leave year.” The grant- 
ing of leave in terms of months, where the leave credit is less than 
a month, obviously cannot have the effect of entitling the officer to 
one day with full pay and allowances, in excess of the time fixed by 
law. Had only 21 days’ leave which had accrued under the law been 





DECISIONS OF THE COMPTROLLER GENERAL 3 


granted, it would have expired June 20, 1927, and it is for such period 
that full pay and allowances are authorized under the law. From 
June 21 to June 30, 10 days, Captain Ide was on excess leave and 
under the 1876 statute was entitled to half-pay. Accordingly, he 
was overpaid one-half pay and all allowances for one day, in the 
amount of $7.70, which has not been refunded. 

Upon review, the settlement is sustained. 


(A-27215) 


SET-OFF—INDEBTEDNESS TO COMPANY FUND—DECEASED ARMY 
OFFICER 


The indebtedness of a deceased veteran to the company fund of which he was 
the officer in charge, not being a matter for which the United States may 
be held liable, can not be made the basis of a claim of the United States 
such as may be set off against the insurance due the estate of such veteran 
under the World War veterans’ act. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 10, 1929: 

Consideration has been given to your letter of April 4, 1929, file 
DAF-F, in which you request to be advised whether the shortage 
existing on October 25, 1921, date of death, in the accounts of Gerald 
L. Marsh, late captain, Fifteenth Infantry (XC-666 499 : 25-I-169,- 


948) as officer in charge of company fund, Company A, Fifteentk 
Infantry, is in fact a claim of the United States that may be with- 
held, under section 22 of the World War veterans’ act of 1924, as 
amended, from the lump-sum insurance payment otherwise due the 
estate of the deceased veteran. 

Section 22 of the act of June 7, 1924, 43 Stat. 613, provides in part 
as follows: 


That the * * * insurance * * * payable under Titles * * * III 
* * *, shall not be assignable; shall not be subject to the claims of creditors 
of any person to whom an award is made under Titles * * * IIIT * * *; 
and shall be exempt from all taxation: Provided, That such * * * insur- 
ance * * * shall be subject to any claims which the United States may 
have, under Titles II, III, IV, and V against the person on whose account the 

* * insurance e +s is payable. 


The exemption as to claims of creditors was held, in 26 Comp. Dee. 
949, 950, construing a similar provision appearing in the war risk 
insurance act as amended by the act of June 25, 1918, 40 Stat. 609, 
to relate to the claims of creditors other than the United States. See 
also 2 Comp. Gen. 16; 8 id. 31, 34. 

The debt in this case arises as the result of a shortage occurring 
in this veteran’s accounts at the date of death, as officer in charge of 
the company fund, Company A, Fifteenth Infantry. Amounts due 
company funds, like amounts due post exchanges, post laundries, 
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and post mess funds, are properly deductible from the final pay of 
a deceased officer, but where, for any reason, such indebtedness has 
not been included in such final adjustment of pay, the United States 
has been held not obligated to liquidate the indebtedness, the matter 
being one for settlement between those presenting such claim and the 
representatives of the deceased. 5 Comp. Gen. 25. 

Army Regulations 210-50, paragraph 4, state: 

4. Objects——The objects of the various funds are as follows: 

a. Company and other similar funds, including hospital funds.—To supple- 
ment the activities of supply branches in contributing to the comfort, pleasure, 
contentment, and the mental and physical improvement of the enlisted men of 
the organization to which the fund pertains, and to be disbursed solely for their 
benefit; or if a hospital fund, of the sick in the hospital to which the fund 
pertains, of the members of the Army Nurse Corps on duty therein, and of the 
enlisted men of the Medical Department on duty therein. Expenditures from 
the service company fund are authorized for the purpose shown in Db below. 
It is the duty of organization commanders to guard against the tendency to 
accumulate large funds at the immediate expense of the organization mess. 
Enlisted men in the current enlistment should receive immediate mess benefits 


commensurate with the organization fund, rather than that the funds be 
accumulated for the benefit of future members of the organization. 


Paragraph 9 under the title “ Collection of indebtedness,” provides: 


9. Collection of indebtedness.—The indebtedness of a soldier to a company 
or other similar fund, contracted by authority of the company commander and 
in connection with any of the activities authorized to be established in such 
company or other unit under these regulations, may be collected in the same 
manner as authorized for the collection of a soldier’s indebtedness to a post 
exchange. This method of collecting the indebtedness of an enlisted man to a 
company or other similar fund will not be employed when other means of 
collection are practicable. 


Paragraph 16, under the heading “ Loss of funds,” is as follows: 


16. Loss of funds.—In the case of loss of funds, the circumstances will be 
carefully investigated and reported upon by a board of three disinterested offi- 
cers, appointed by the post, camp, coast defense, or station commander. The 
board will include in its report its opinion as to the responsibility for the loss 
and a recommendation as to appropriate action for the decison of the corps area 
or department commander. 


In a case involving application of amount in the civil retirement 
fund to the credit of a former employee of the postal service, in 
reduction or satisfaction of a judgment against the former employee 
for loss of ordinary mail, it was held that such fund was not available 
for such set-off as the United States is not liable for the loss of 
ordinary mail, the retirement fund being exempt from execution, etc., 
for private debts. 5 Comp. Gen. 6. 

Amounts due the company fund being debts of a private character, 
the United States not being liable therefor in any event, and the sole 
responsibility for a proper accounting being on the officer in charge 
thereof to those for whom he holds the money in trust, it must be 
held that the officer’s indebtedness to such fund can not be made the 
basis of a claim of the United States such as may properly be with- 
held from insurance due the estate of such officer under section 22 of 
ihe World War veterans’ act. 
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(A-27810) 
RADIO TALKS—TRAINING OF EMPLOYEES FOR 


Any expenses for radio apparatus necessary to train employees to deliver radio 
talks pertaining to their official duties are personal and may not be paid 
from appropriated funds not specifically providing therefor. 


Comptroller General McCarl to the Secretary of Agriculture, July 10, 1929: 
There has been received your letter of June 28, 1929, as follows: 


The organic act establishing the Department of Agriculture (section 520, Re- 
vised Statutes) imposes the duty on this department to “acquire and diffuse 
among the people of the United States useful information on the subjects con- 
nected with agriculture in the most general and comprehensive sense of that 
word.” For several years past the radio has been recognized as one of the most 
effective and popular means of disseminating agricultural information to the 
people. This has been accomplished by talks by various members of the depart- 
ment’s staff, which have been arranged by the director of information. It will 
be readily appreciated that unless the speakers are familiar with radio tech- 
nique, which is required to put a message across, much of the effectiveness of 
this important means of reaching the people will be lost. It is contemplated 
to purchase and install a microphone, repeater, and loud speaker in order that 
the chiefs of bureaus, scientists, and others who are scheduled to speak on the 
radio may practice their addresses and be coached as to the modulation of the 
voice and delivery of their messages. 

In the agriculture appropriation bill, 1928, office of the Secretary, there was 
an increase of $15,000 in the item office of information, “ For the purpose of 
paying salaries of employees for radio service work, which work consists of 
preparing and disseminating agricultural information to the public through the 
various large broadcasting stations of the country.” (See p. 5 of Statement of 
Increases, Decreases, and Changes, etc., in the estimates of the appropriation 
act of this department for the fiscal year ending June 30, 1928.) Congress also 
recognized broadcasting as a means of disseminating agricultural information 
and increased the appropriation above mentioned for that purpose. (See p. 17, 
Hearings on Agriculture Appropriation Bill, 1928, before Subcommittee of House 
Committee on Appropriations.) A further increase for radio salaries and 
expenses was contained in the 1930 appropriation for the office of information. 

In the light of the above, your decision is requested if the item in the agri- 
culture appropriation bill, office of the Secretary, 1930, under the subitem 
office of information, is available for the purchase of a microphone, repeater, 
and loud speaker for the purpose previously mentioned. 


The appropriation for the office of information, Department of 
Agriculture, as made in the act of February 16, 1929, 45 Stat. 1190, 
provides for the following expenses: 

For necessary expenses in connection with the publication, indexing, illustra- 
tion, and distribution of bulletins, documents, and reports, including labor-saving 
machinery and supplies, envelopes, stationery and materials, office furniture and 
fixtures, photographic equipment and materials, artists’ tools and supplies, 
telephone and telegraph service, freight and express charges; purchase and 
maintenance of bicycles; purchase of manuscripts; traveling expenses; electro- 
types, illustrations, and other expenses not otherwise provided for, $400,000, 
of which not to exceed $375,000 may be used for personal services in the District 
of Columbia in accordance with the classification act of 1923, as amended. 

While it is true that the Congress was asked to increase this appro- 
priation for the fiscal years 1928, 1929, and 1930 to permit the broad- 
casting of information by radio, the increase was represented gen- 
erally to cover the salaries of persons who prepare manuscripts for 
distribution to the various broadcasting stations, which apparently 
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were read over the radio by some one attached to the station. In the 
hearings upon the 1930 estimates it was mentioned for the first time 
that some of the broadcasting was done personally by members of 
your own department, but it was not stated to the committee that 
such personal broadcasting necessitated any increase in expenditures 
beyond the salaries of the persons who prepared the broadcast ma- 
terial. Particular inquiry was made by the committee upon the ques- 
tion of payments to broadcasting stations, but assurance was given 
that no payments for the time of the station was contemplated. It 
would appear, therefore, that the appropriation in question was not 
made with a view to the expenditure of any portion thereof for radio 
broadcasts or expenses incident thereto other than the expenses of 
preparing and distributing the manuscripts. Any expense necessary 
to fit the officers and employees of your department for the duties 
to be imposed upon them, in connection with the broadcasting work 
or otherwise, should be borne by them personally. 

The appropriation does not specifically provide for the purchase of 
radio apparatus, and I am constrained to hold, therefore, that ‘it is 
not properly available therefor. See A-19614, September 13, 1927. 
Your submission is answered accordingly. 


(A-27844) 
CONTRACTS—FISCAL YEAR 





















Under an annual appropriation available for the construction of an irrigation 
dam the acceptance of a proposal for delivery of material therefor during 
a period of 3.5 fiscal years is not authorized unless such entire quantity is 
needed on the particular job and the appropriation available at the time 
the contract is made is adequate for the entire purchase. 

A proposal may be aceepted for delivery of material needed during the current 
fiscal year on such a project with an option in favor of the Government to 
purchase at a stipulated price, subject to appropriations therefor being 
made, the quantity of material needed during succeeding fiscal years in the 

event advertisements for proposals at the beginning of such fiscal years 

should fail to secure proposals lower than the option price. 





Comptroller General McCarl to the Secretary of the Interior, July 11, 1929: 

There has been received your request of June 3, 1929, for decision 
whether in the awarding of a contract for cement for use in the con- 
struction of the Owyhee Dam in Oregon under appropriations made 
in the acts of December 5, 1924, 43 Stat. 685; March 3, 1925, id. 1168; 
May 10, 1926, 44 Stat. 483; January 12, 1927, 7d. 959; and March 4, 
1929, 45 Stat. 1591, there may be accepted the proposal of the Oregon- 
Portland Cement Co., the lowest bidder, under Item 1, for the de- 
livery of 500,000 barrels of cement over a period of approximately 
3.5 calendar years instead of said company’s bid under Item 1-A 
covering only the estimated needs for the fiscal year 1930, it being 
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stated that a saving of approximately 10 cents per barrel may be 
made thereby. 

A copy of the advertisement for proposals to furnish the cement 
was not furnished this office with the request for decision, but it 
appears from the submission that the advertisement requested pro- 
posals under Item 1 for the delivery of 500,000 barrels of cement 
during the period of 3.5 calendar years and under Item 1—A for the 
delivery of 75,000 barrels of cement for the fiscal year 1930 only. It 
is stated on behalf of the Oregon-Portland Cement Co. that: 


After the receipt of the bids the purchasing agent at Denver stated that you 
[the Comptroller General] objected to the acceptance of the five hundred 
thousand bid of the Oregon company because it is for estimated job require 
ments for more than the current fiscal year but the invitation stipulated that 
if any bid for requirements beyond such year was accepted the contract should 
provide for release of the Government from buying after such year, if Congress 
did not make necessary appropriations for purchases after such year. The bid 
of the Oregon company is subject to such stipulation but its officers have no 
objections to such a contract provision. 


The act of August 13, 1914, 38 Stat. 690, provided: 


That from and after July first, nineteen hundred and fifteen, expenditures 
shall not be made for carrying out the purposes of the reclamation law except 
out of appropriations made annually by Congress therefor, and the Secretary 
of the Interior shall, for the fiscal year nineteen hundred and sixteen, and 
annually thereafter, in the regular Book of Estimates, submit to Congress esti- 
mates of the amount of money necessary to be expended for carrying out any 
or all of the purposes authorized by the reclamation law, including the exten- 
sion and completion of existing projects and units thereof and the construction 
of new projects. The annual appropriations made hereunder by Congress -for 
such purposes shall be paid out of the reclamation fund provided for by the 
reclamation law. 


Section 3733, Revised Statutes, provides that no contract shall be 
entered into for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the 
Treasury appropriated for the specific purpose, and section 3732, 
Revised Statutes, prohibits any contract, with certain exceptions not 
here material, unless the same was authorized by law or under an 
appropriation adequate to its fulfillment. 

The statutes hereinbefore cited, making appropriations and reap- 
propriations for the investigation and continuation of construction 
of the Owyhee project, are acts making annual appropriations pur- 
suant to the act of August 13, 1914, swpra, and the law is settled that 
no contract finding its basic authority in annual appropriations may 
be entered into for a longer period than the current fiscal-year. See 
decision dated May 22, 1929, A-27004, to you, concerning certain 
contracts, wherein it was said: 

It has long been the accepted rule of the accounting officers of the Govern- 
ment and the courts that contracts executed by or on behalf of the United 
States purporting to be for an indefinite period of time, in the absence of 
statutory authority otherwise providing, are binding upon the United States 
only to the end of the fiscal year for which the appropriation authorizing the 


contract was made, and in cases of leases for a number of years, from the be- 
ginning of the fiscal year following that for which the lease was made, there 
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is held to be merely an option in the Government for renewal from year to year 
until the end of the term. Bradley v. United States, 98 U. 8S. 104; Chase v. 
United States, 155 U. S. 489; United States v. Doullut, 213 Fed. 729; McCollum 
v. United States, 17 Ct. Cls. 92; Reed Smoot yv. United States, 38 Ct. Cls. 418; 1 
Comp. Gen. 10; 5 id, 355; id. 522; 6 id. 205. 

This rule was reaffirmed in the recent cases of Leiter v. United 
States, 271 U. 8. 204; and Goodyear Tire and Rubber Company v. 
United States, 276 U. S. 287. 

Necessarily, therefore, your question as to whether there is author- 
ity to enter into a contract for the delivery of 500,000 barrels of 
cement over a period of 3.5 calendar years must be answered in the 
negative, unless the appropriation for the fiscal year 1930, available 
for the purchase of cement for this project, is adequate for the ful- 
fillment of such a contract, and it is not amiss to point out in this 
connection, as indicating the wisdom of the provisions in the law lim- 
iting contracts to one fiscal year where they find their basic authority 
in annual appropriation acts, that no one is able to determine with 
any degree of accuracy the cost of production of cement during the 
coming 3.5 years, for there may be many changes in the cost of labor, 
machinery, transportation, etc., during said period. 

It may be stated, in conclusion, that there is no legal objection to 
the acceptance of the low bid for delivery of 75,000 barrels of cement 
during the fiscal year 1930, with an option in the United States, 
subject to appropriations being made, to require the delivery of 
425,000 barrels additional apportioned over the remainder of the 
fiscal-year periods necessary for the construction of the dam but 
with notice to the contractor that such option will be exercised only 
in event the advertisements for proposals at the beginning of each 
succeeding fiscal-year period should fail to elicit proposals lower 
than the option price stated in the contract. 


(A-27716) 


PAY—RETIRED—DRILL—WORLD WAR OFFICERS 


An officer of the Naval Reserve who has been placed on the emergency officers’ 
retired list of the Navy, under the act of May 24, 1928, 45 Stat. 735, may 
receive drill pay under section 21 of the act of February 28, 1925, 43 Stat. 
1085, 1086, and also retired pay. 

Comptroller General McCarl to the Secretary of the Navy, July 12, 1929: 

There has been received your letter of June 19, 1929, transmitting 
letter of Lieut. W. Dismukes, S. C., United States Navy, dated June 

14, 1929, and requesting decision of the questions therein presented, 

as follows: 

(A) Whether the receipt of retired pay by William James Dennehy, lieu- 


tenant, MC-F, U. S. N. R., under the act of May 24, 1928, precludes further 
payment to him of drill pay under section 21 of the act of February 28, 1925? 
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(B) If the answer to question (A) is in the affirmative, will Lieutenant 
Dennehy be required to refund any pay he has received for drills performed 
subsequent to June 19, 1928, the retroactive effective date of his retirement, 
although such drills were performed by him prior to date of the receipt of the 
notification that he had been placed on the retired list? 

(C) If a refund is required in this and other cases, will it be proper for the 
Director of the United States Veterans’ Bureau to make the necessary deduc- 
tions from the current retired pay? 


It is stated that William James Dennehy accepted July 11, 1925, 
an appointment as a lieutenant, MC—F, in the United States Naval 
Reserve under the act of February 28, 1925, 43 Stat. 1080; that on 
January 1, 1926, he was attached to the Eighteenth Division of the 
Fifth Battalion, Third Naval District, and on January 1, 1929, he 
was transferred and attached to the headquarters division of that 
battalion; that on June 12, 1929, a carbon copy of a letter from the 
United States Veterans’ Bureau, dated May 22, 1929, addressed to 
the Secretary of the Navy, was received in the Bureau of Supplies 
and Accounts, in which it was stated: 

The records show that a letter was forwarded to your department, advising 
that William J. Dennehy, lieutenant, U. S. Naval Reserve, was awarded retire- 


ment with pay under the emergency officers’ retirement act, effective June 19, 
1928, his present address being 388 Whalley Avenue, New Haven, Connecticut. 


that from June 19, 1928, to March 31, 1929, Lieutenant Dennehy has 
been paid for 37 drills and 2 periods of equiyalent instructions or 
duty at the rate of $6.666 each, a total of $259.99. 

The act of May 24, 1928, 45 Stat. 735, provides that certain bene- 


ficiaries under the World War veterans’ act as a result of application 
by the beneficiary and action by the Director of the Veterans’ 
Bureau. 


* * * shall * * * be placed upon, and thereafter continued on, sepa- 
rate retired lists, hereby created as part of the Army, Navy, and Marine Corps 
of the United States, to be known as the emergency officers’ retired list of the 
Army, Navy, or Marine Corps of the United States, respectively, with the rank 
held by them when discharged from their commissioned service, and shall be 
entitled to the same privileges as are now or may hereafter be provided for 
by law or regulations for officers of the Regular Army, Navy, or Marine Corps 
who have been retired for physical disability incurred in line of duty, * * * 
and shall receive from date of receipt of their application retired pay at the 
rate of 75 per centum of the pay to which they were entitled at the time of 
their discharge from their commissioned service, except pay under the act of 
May .18, 1920: Provided, That all pay and allowances to which such persons 
or officers may be entitled under the provisions of this law shall be paid solely 
out of the military and naval compensation appropriation fund of the United 
States Veterans’ Bureau, and shall be in lieu of all disability compensation 
benefits to such officers or persons provided in the World War veterans’ act, 
1924, and amendments thereto, except as otherwise authorized herein, and except 
as provided by the act of December 18, 1922; * * * 


Section 212 of the World War veterans’ act, as amended by the act 
of July 2, 1926, 44 Stat. 798, provides in part: 


This act is intended to provide a system for the relief of persons who were 
disabled, and for the dependents of those who died as a result of disability 
suffered in the military service of the United States between April 6, 1917, and 
July 2, 1921. For such disabilities and deaths no other pension laws or laws 
providing for gratuities or payments in the event of death in the service shall 
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be applicable: Provided, however, That the laws relating to the retirement of 
persons in the regular military or naval service shall not be considered to be 
laws providing for pensions, gratuities, or payments within the meaning of this 
section: And provided further, That compensation under this title shall not 
be paid while the person is in receipt of active service or retirement pay, this 
proviso to be effective as of April 6, 1917. * * * 


In 8 Comp. Gen. 423, 430 it was held that a member of the Officers’ 
Reserve Corps of the Army, if otherwise coming within the terms 
of the act of May 24, 1928, was entitled to retirement thereunder, 
although while on active duty and in receipt of active-service pay 
as a member of the Officers’ Reserve Corps of the Army he would 
not be entitled to retired pay under the act of 1928. 

The status of members of the Officers’ Reserve Corps of the Army 
is somewhat similar to that of officers of the United States Naval 
Reserve, and the above decision would be applicable to them unless 
they are prohibited from receiving the benefits of the 1928 act by 
reason of certain provisions in the act of February 28, 1925, 43 Stat. 
1080. Section 21 of this act provides: 


Officers below the grade or rank of lieutenant commander and enlisted men 
of the Fleet Naval Reserve attached to a division thereof, organized under 
regulations prescribed by the Secretary of the Navy, shall receive compensation 
at the rate of one-thirtieth of the monthly base pay of their grades, ranks, of 
ratings for attending, under competent orders, each regular drill, or other 
equivalent instruction or duty, as may be prescribed by the Secretary of the 
Navy: Provided, That no such officer or enlisted man shall receive pay for 
more than 60 drills or other equivalent instruction or duty in any one fiscal 
year: Provided further, That week-end cruises shall not be regarded as drills 
or other equivalent instructions or duty. 

For satisfactory performance of their appropriate duties under such regula- 
tions as the Secretary of the Navy may prescribe, officers above the grade or 
rank of lieutenant of the Fleet Naval Reserve shall receive compensation at the 
rate of not more than $500 a year, and officers below the grade or rank of 
lieutenant commander and enlisted men of the Fleet Naval Reserve not attached 
to a division thereof, shall receive not more than four-thirtieths of the monthly 
base pay of their grades, ranks, or ratings, each month. 

In addition to the pay to which they may otherwise become entitled under 
this section, officers of or below the grade or rank of captain of the Fleet Naval 
Reserve regularly assigned to and commanding organizations of the Fleet Naval 
Reserve, organized under regulations prescribed by the Secretary of the Navy, 
and having administrative functions, shall receive compensation at the rate of 
$240 a year for the faithful performance of the administrative duties connected 
therewith. 

Pay under the provisions of this section shall not accrue to any officer or 
enlisted man during a period when he shall be lawfully entitled to pay for 
active duty or training duty. : 


Section 20 provides that in time of peace, except as therein other- 
wise provided, officers and enrolled and enlisted men of the Fleet 
Naval Reserve shall be required to perform such training duty, not 
to exceed 15 days annually, as may be prescribed by the Secretary of 
the Navy, unless excused therefrom for good and sufficient reasons 
by the direction of the Secretary of the Navy, and that they may be 
given additional training or other duty, either with or without pay, 
as may be authorized, with their consent, by the Secretary of the 
Navy. 
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Section 11 provides that commissioned officers of the Naval Reserve 
when employed on active duty or on training duty, with pay, or when 
employed in authorized travel to and from such duty, shall be deemed 
to have been confirmed in grade and qualified for all general service, 
and shall receive the pay, allowances, including longevity pay, as 
provided by law for the reserve forces of the United States. The pay 
thus referred to is provided in section 3 of the act of June 10, 1922, 42 
Stat. 627. 

It will be noted that the pay prescribed in section 11 for active duty 
or training duty is active duty or active service pay while the pay 
prescribed in section 21 for the performance of drills or other equiva- 
lent duty, appropriate duties, and for administrative functions, are 
special rates of compensation for the performance of specific duties 
to fit them for active service. That the compensation provided in 
section 21 is not “active” service pay is expressly recognized in the 
last paragraph of that section. The receipt of such pay by an officer 
of the Naval Reserve would not bar him from receiving retired pay 
under the 1928 act to which he might otherwise be entitled. 

In section 4 of the 1925 act, it is provided: 


* * * That no officer or man of the Naval Reserve shall be a member of 
any other naval or military organization except the: Naval Militia: And pro- 
vided further, That no existing law shall be construed to prevent any member 
of the Naval Reserve from accepting employment in any civil branch of the 


public service, nor from receiving the pay and allowances incident to such em- 
ployment in addition to any pay or allowances to which he may be entitled 
under the provisions of this act. 


The question thus arises as to whether the emergency officers’ re- 
tired list of the Navy is a naval organization within the meaning of 
the above provision. Ordinarily, membership in a naval or military 
organization carries with it certain duties and obligations which 
would conflict with the duties and obligations incident to membership 
in another naval or military organization. The purpose of this pro- 
vision was to avoid such conflict. See in this connection 6 Comp. 
Gen. 750. 

It is apparent that the former officers placed on the emergency 
officers’ retired list, created by the act of May 24, 1928, have not the 
same status as those on the retired list of the Regular Army and 
Navy. The act of May 24, 1928, by its title and by its terms, makes 
provision only for pay and benefits for former officers and does not 
provide or contemplate that they shall perform any service in the 
Army, Navy, or Marine Corps. 

It is concluded that the emergency officers’ retired list of the Navy 
is not a naval organization within the meaning of that term as used 
in section 4 of the act of February 28, 1925. Question “A” is an- 
swered in the negative, which renders it unnecessary to decide the 
other questions submitted, 



















12 


DECISIONS OF THE COMPTROLLER GENERAL 
(A-27841) 


SET-OFF—INSOLVENT BANK INDEBTEDNESS TO THE UNITED 
STATES 


Where a bank in the hands of a liquidating agent has been able to pay only 
a part of its indebtedness to the United States, the balance will be de- 
ducted from any sums payable by the United States to the bank, on the 
authority of section 236 of the Revised Statutes, as amended, and the act 
of March 3, 1875, 15 Stat. 481, and on the equitable principle that in good 
conscience one ought not to be required to pay a debt to a creditor if he 

can not ultimately require the creditor to pay a debt due him. 

Decision by Comptroller General McCarl, July 12, 1929: 

Review has been requested of settlement No. 0206162, dated May 
15, 1929, of this office, wherein there was deducted from a balance 
of $4,537.76, otherwise due the Cosmopolitan Trust Co. as refund of 
income taxes, the sum of $2,838.88 due the United States from said 
bank. 

It appears that the Hub Raincoat Co. and Jacob Grossman were 
indebted to the United States in the respective sums of $2,085.45 
and $669.20 on account of supplies and materials purchased from 
the Government. Checks were drawn by them in favor of the 
United States and certified by the Cosmopolitan Trust Co., but be- 
fore the checks were presented by the United States for payment 
the drawee bank was closed by order of the commissioner of banks 
for Massachusetts and placed in the hands of a liquidating agent. 
Subsequently, the United States received dividends as a creditor of 
the bank in the amounts of $897.61 and $254.76 on the above de- 
scribed claims, leaving thereon a balance due of $1,185.84 and 
$414.44 on said claims, or a total of $1,600.28. Also there was due 
the United States Shipping Board the sum of $1,238.60, which repre- 
sented the balance due on a certified check in the sum of $2,000 drawn 
on July 28, 1920, on the Cosmopolitan Trust Co. by the Chelsea 
Foundry Co. in favor of one Frank Cross and indorsed by him to 
the United States Shipping Board. The bank was closed before 
the check was presented for payment and dividends amounting to 
$761.40 appear to have been paid thereon, leaving the balance of 
$1,238.60, making the total indebtedness to the United States 
$2,838.88, as deducted in the settlement. 

There has been presented in connection with the request for review 
a copy of an opinion rendered in United States of America v. Com- 
missioner of State Banks et al., 254 Mass. 173, wherein the court held, 
in effect, that the United States was not entitled to priority under 
section 3466, Revised Statutes, in the payment of these checks, and 
it seems to be the contention that the necessary effect of the settlement 
in deducting the amount due the Government was to secure priority 
in payment of the Government’s claims; in other words, that the said 
deduction was based on a claimed right to priority under section 3466, 
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Revised Statutes. This is not correct. All claims and demands in 
which the United States is interested, whether as debtor or creditor, 
ure required by section 236, Revised Statutes, as amended by the . 
Budget and Accounting Act of June 10, 1921, 42 Stat. 24, to be 
settled and adjusted in the General Accounting Office, and it is well 
established that the United States has the right in settling such 
claims to set off against credits any debits in its favor. See also, act 
of March 3, 1875, 18 Stat. 481, and United States v. La Grange 
Grocery Company, 31 Fed. Rep. (2d) 297 ; Labadie v. United States, 33 
Ct. Cls. 476; Schooner Henry v. United States, 35 id. 394; Taggart v. 
United States, 17 Ct. Cls. 323; United States v. Griswold, 30 Fed. 
Rep. 604; Z’eller v. United States, 113 id. 463; United States v. Ennis, 
132 id. 133; and Wanner v. Wanner, Jr., Inc., 30 id. 376. 

Aside from the statutory provisions hereinbefore cited there is a 
principle stated in George D. Harter Bank of Canton, Ohio, v. Inglis, 
6 Fed. Rep. (2d) 841, certiorari denied, 269 U. S. 576, that: ; 

* * * Ordinarily a bank may set off a deposit against a debt due it from © 
the depositor. Where insolvency has intervened, equity has extended the right 
to an unmatured note, upon the theory that in good conscience one ought not 


to be required to pay a debt to his creditor if he can not ultimately compel the 
creditor to pay a debt due him. Laclede Bank v. Schuler, 120 U. 8.506. * * 


Unquestionably, the Cosmopolitan Trust Co: was indebted to the 
United States for the items aggregating $2,838.88 as deducted in the 
settlement from an amount otherwise due from the Government. 
And in view of the authorities cited, it can not be held by this office 
that the United States is required to pay the entire amount to the 
liquidating agent and then take its pro rata share of the dividends 
made possible thereby. On the contrary, it must be held that the 
United States, having money in its hands to the extent of the debts 
due the Government, may refuse to pay such money both on thé 
authorities cited and “upon the theory that in good conscience one 
ought not to be required to pay a debt due his creditor if he can not 
ultimately compel the creditor to pay a debt due him.” 

The settlement must be, and is, sustained. 


(A-27888) 
LEAVES OF ABSENCE—MILITARY 


Postal Service employees who are members of the Officers’ Reserve Corps are 
not entitled to leave with pay, under the act of May 12, 1917, 40 Stat. 72, 
while attached by the War Department at their own expense and on their 
voluntary applications for training and instruction as authorized by sec- 
tions 38 and 39 of Army Regulations 140-5 of January 16, 1928. 


Comptroller General McCarl to the Postmaster General, July 15, 1929: 


There has been received your letter of July 3, 1929, requesting 
decision whether postal employees who are members of the Officers’ 
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Reserve Corps may be granted under the act of May 12, 1917, 40 
Stat. 72, 15 days’ leave with pay when attached at their own expense 
for training and instructions. 

The training and instructions referred to are those authorized by 
sections 38 and 39 of Army Regulations 140-5, dated January 16, 
1928, as follows: 

38. Training on an inactive status.—All available training facilities will be 
placed at the disposal of reserve officers who desire to take training on an 
inactive status without expense to the Government, whether the training be by 
pursuance of an established regular or special course of instruction at general 
or special service schools, by attachment to duty with a Regular Army organiza- 
tion, or otherwise, provided that such training in any specific case, in the 
opinion of the corps area commander, be not detrimental to the best interests 
of the service. Any application on which the corps area commander is not 


authorized to take action will be referred to the War Department with 
recommendation. 


39. Training on an inactive status with troops.—When facilities permit, a 
reserve officer upon his own application and under the conditions stated in this 
paragraph may be attached for training and instruction at his own expense to 
the Regular Army, or, with the consent of the proper State officials, to a unit 
of the National Guard, but any officer so attached will receive no pay nor al 
lowances during the period of such service. Applications for such training and 


instruction should be made to corps area commanders and will be granted 
when practicable. * * *, 


Under the act of May 12, 1917, cited, officers and employees of the 
United States who shall be members of the Officers’ Reserve Corps 
are entitled to leave of absence from their respective duties without 
loss of pay, time, or efficiency ratings, on all days during which “ they 
shall be ordered to duty with troops or at field exercises, or for in- 
struction, for periods not to exceed 15 days in any one calendar year.” 
The service within the purview of the act entitling to leave with pay 
was that provided for in section 39 of the act of June 3, 1916, 39 
Stat. 191. See 24 Comp. Dec, 82; id. 158. 

« Sec. 39 is as follows: 
INSTRUCTION OF OFFICERS OF THE OFFICERS’ RESERVE CORPS.— 
To the extent provided for from time to time by appropriations for this specific 
purpose, the Secretary of War is authorized to order reserve officers to duty 
with troops or at field exercises, or for instruction, for periods not to exceed 
fifteen days in any one calendar year, and while so serving such officers shall 


receive the pay and allowances of their respective grades in the Regular 
hays | FF 


This section was superseded by section 37a, act of June 4, 1920, 41 
Stat. 776. This statute authorizes the Secretary of War to order 
reserve officers to active duty at any time and for any period, but it 
is prescribed that except in a national emergency expressly declared 
by Congress, no reserve officer shall be employed on active duty for 
more than 15 days in any calendar year without his own consent. It 
thus appears that the military service entitling to leave without loss 
of pay, time, or efficiency ratings is that which may be legally required 
of members, and during the period when “ ordered to duty” by com- 
petent military authority. Training on inactive status on the volun- 
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tary application of reserve officers as provided for in Army Regula- 
tions 140-5, is not within the purview of the act of May 12, 1917, and 
does not entitle members thus permitted to train to any of the benefits 
prescribed therein. Your question is answered accordingly. 


(A-27882) 
VETERANS’ BUREAU—INSURANCE—REFUND OF PREMIUMS 


Premiums paid on war-risk insurance canceled for fraud on the part of the 
insured may not be refunded. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 17, 1929: 

There is before this office in the preaudit of accounts the question 
of the legality of a proposed payment of $688.70 to the Garfield 
State Bank, conservator of the estate of Albert H. Hundertmark, 
representing refund of premiums from September, 1925, to Decem- 
ber, 1928, inclusive, on the $10,000 war risk converted insurance 
policy issued effective September 1, 1925, in favor of Albert Herman 
Hundertmark, T—1951719, K-492873. 

On January 31, 1924, the term insurance was reinstated under the 
regulations of the Veterans’ Bureau No. 14, requiring a showing of as 
good health at date of reinstatement as at date of lapse. Effective 
September 1, 1925, the term insurance was converted into a $10,000 
ordinary life policy on which premiums were paid to include the 
month of December, 1928. 

On March 24, 1928, the veteran was rated permanently and totally 
disabled from March 24, 1928, for insurance purposes only, the rating 
sheet showing the disability to be “ general paresis cerebral type ” 
and that he was incompetent and insane from August 26, 1927. The 
conservator for the veteran filed claim for permanent and total 
disability benefits under the converted insurance policy. In the ex- 
amination of the record incident to the determination of the claim 
the bureau found and determined that the reinstatement of the term 
insurance was procured through fraud on the part of the insured and 
canceled the converted insurance policy, it appearing that the insured 
had concealed and misrepresented his physical condition in his 
application for reinstatement of term insurance. 

The question presented is whether premiums paid on war risk 
insurance canceled for fraud on the part of the insured may be 
refunded. The bureau has apparently taken the view that as the 
reinstatement and conversion were invalid, the converted policy was 
void ab initio, and that all premiums should be refunded. 
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Neither the controlling statute nor the policy of insurance expressly 
covers the point. Hence, the general rifles applicable in commercial 
insurance cases are for application here. In 32 Corpus Juris, 1234 
(par. 407), it is stated: 

If no binding contract of insurance is effected, and the policy if issued is 
void ab initio, so that no risk attaches and the company is subjected to no 
liability, and there is therefore no consideration for the payment of premiums, 
insured may as a rule recover back the premiums paid by him. This rule is 
subject to exceptions, however, in cases of fraud on the part of insured and of 
illegality in which he participates, * * 

In a footnote following the expressed exception relative to fraud 


reference is made to paragraph 411, page 1237, wherein it is stated 
as follows: 


If insured is guilty of fraud in procuring the policy through misrepresenta- 
tions or concealment, he can not recover back the premiums paid. * * * 

There are cited in support of this rule the Federal case of Schwartz 
v. United States Insurance Co., 21 F. Cas. No. 12505, and numerous 
State cases, including the JJlinois case (the residence of the insured) 
of Aetna Life Insurance Company v. Paul, 10 Ill. A. 481. In the 
above-cited Federal case it is said: 
























This court does not feel itself disposed to countenance a distinction between 
different grades of fraud, as affecting the right of the plaintiff, in actions of 
this kind. It is believed, that upon general principles of law, as well as of 
sound policy and morality, it may be safely laid down as a rule, that if the 
insured, by deception and false pretenses, induces others to undertake a risk, 
which, had the truth been disclosed, they would not have taken at all, or would 
have done so on different terms from those agreed upon, thereby securing to the 
insured a chance to claim an indemnity in case of loss, or a return of premium 
in case of safe arrival ; it is such a fraud as ought to defeat his right to maintain 
this action, for the premium * * * 

The Veterans’ Bureau apparently has sought to follow the rule first 
above stated permitting refund of premiums where the insurance was 
void ab initio in cases not involving fraud or illegality on the part of 
the insured, rather than the rule applicable to cases of fraud and 
illegality. A misstatement or concealment in an application for 
reinstatement of war risk insurance of the material fact of health 
condition constitutes fraud. See decision of June 29, 1929, A-27602. 
Following the settled rule in commercial insurance cases it must be 
concluded that insurance premiums paid on war risk insurance which 
is cancelled because procured through fraud on the part of the insured 
may not be refunded. 

The voucher in this case will be returned to the Veterans’ Bureau 
without certification or approval by this office, and similar action 
will be taken in all like cases now pending before this office for 
consideration in the audit. 
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(A-27898) sand 


NATIONAL GUARD PAY—RETIRED EMERGENCY OFFICER OF THE 
WORLD WAR 


A disabled emergency officer of the World War who has been retired under the 
act of May 24, 1928, 45 Stat. 735, and who is a federally recognized member 
of the National Guard is entitled to armory drill pay and field training 
encampment pay accruing under his National Guard status in addition to 
his retired pay. When in the actual service of the United States under his 
National Guard status he is entitled only to pay of his National Guard 
status. 

Decision by Comptroller General McCarl, July 19, 1929: 

There is for consideration in connection with the audit of pay- 
ments for armory drill pay and encampment pay of the National 
Guard under sections 109, 110, 94, and 97 of the national defense act, 
as amended, the question whether National Guard officers who are 
also former officers of the Army, Navy, or Marine Corps of the 
United States, and have been retired for disability under the act 
of May 24, 1928, 45 Stat. 735, known as the Tyson-Fitzgerald Act, 
as persons who served as officers of the Army, Navy, or Marine 
Corps of the United States during the World War, other than as 
officers of the Regular Army, Navy, or Marine Corps, are entitled 
to armory drill and encampment pay under their National Guard 
Status. 


The Tyson-Fitzgerald Act for the retirement of disabled emer- 
gency World War officers provides that officers coming within its 
terms— 


* * * shall * * * be placed upon, and thereafter continued on, sepa- 
rate retired lists, hereby created as part of the Army, Navy, and Marine Corps 
of the United States, to be known as the emergency officers’ retired list of the 
Army, Navy, or Marine Corps of the United States, respectively, with the rank 
held by them when discharged from their commissioned service, and shall be 
entitled to the same privileges as are now or may hereafter be provided for 
by law or regulations for officers of the Regular Army, Navy, or Marine Corps 
who have been retired for physical disability incurred in line of duty, * * * 


Without detailing at length the history and purpose of the legisla- 
tion, it is well known the object was to give to the officers coming 
within its terms a status equivalent to, if not the same, as officers of 
the regular establishments retired for physical disability, and with- 
out searching for or elaborating upon distinctions of status which 
may be thought to exist between officers of the regular establishments 
retired for physical disability and former officers retired under the 
Tyson-Fitzgerald Act, it is apparent that former officers retired 
under the act of 1928 are at least eligible for appointment and to pay- 
ment for services in the National Guard to the same extent as are 
officers of the regular establishments retired for physical disability. 
In 23 Comp. Dec. 649 and in 4 Comp. Gen. 987, in the latter case 
reference being made to sections 74 and 100 of the National Defense 








18 DECISIONS OF THE’ ‘COMPTROLLER GENERAL 


Act, 41 Stat. 781; arid 39 Stat.‘208, it was held that retired officers 
of the Regular Army, Navy, or Marine Corps were eligible for ap- 
pointment as commissioned officers of the National Guard, if other- 
wise within the limits of the statute, and when so appointed and 
federally recognized were entitled in addition to their retired pay 
to armory drill and encampment pay that might accrue under their 
appointments as National Guard officers. In the last cited case it 
was also pointed out that if called or drafted into the actual service 
of the United States they would be entitled only to pay of the office 
in the National Guard. The same rule will be applied in the audit 
with respect to former officers retired under the Tyson-Fitzgerald 
Act. 


(A-27914) 


PUBLIC-BUILDING CONTRACTS—PROGRESS PAYMENTS—PREMIUMS 
ON BONDS 


Under a fixed-price or lump-sum construction contract the cost of a performance 
bond required by law is not authorized to be regarded as a part of the cost 
of work done or material delivered in computing the monthly estimates on 
which partial or progress payments are to be made. 


Decision by Comptroller General McCarl, July 20, 1929: 

The Consolidated Engineering Co. (Inc.), requested July 9, 1929, 
allowance of $237,422.50 as the premium alleged to have been paid on 
a bond dated April 3, 1929, for $7,000,000, given with the Maryland 
Casualty Co. as surety, given to secure performance under contract 
No. T 1 sa-625, dated April 2, 1929, between the United States, 
represented by the Secretary of the Treasury, and the Consolidated 
Engineering Co. for the construction complete of the Department of 
Commerce Building, Washington, D. C., for the sum of $13,567,000. 
The sum of $237,422.50 is claimed under article 16 of the contract 
as the cost of preparatory work done by the contractor. 

Section 23 of the act of August 13, 1894, 28 Stat. 278, as amended 
by the act of February 24, 1905, 33 Stat. 811, 812, provides: 

That hereafter any person or persons entering into a formal contract with the 
United States for the construction of any public building, or the prosecution and 
completion of any public work, or for repairs upon any public building or public 
work, shall be required, before commencing such work, to execute the usual 
penal bond, with good and sufficient sureties, with the additional obligation that 
such contractor or contractors shall promptly make payments to all persons 


supplying him or them with labor and materials in the prosecution of the work 
provided for in such contract; * * 


The contract in this case is not a deihates one such as was consid- 
ered in Mason and Hangar v. United States, 56 Ct. Cls. 238, affirmed 
260 U. S. 323; 261 zd. 610, where it was held that the premium on 
the surety bond was a part of the cost of the work to be reimbursed 
to the contractor. The contract here stipulated compensation of 
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$13,567,000 for the construction complete of the Department of Com- 
merce Building, and this sum is exclusive of the compensation stipu- 
lated in contract T 1 sa-539, dated October 5, 1928, with this con- 
tractor of $1,159,700 for the excavation and construction of founda- 
tions with certain additional sums for excavation and back fill of 
this building site. The law required the giving of the bond before 
“commencing ” the work, and such bond is as much a qualification of 
the contractor to perform the contract as its organization and 
resources therefor. 


This seems to be admitted in the claim, but payment is requested 
under article 16 of the contract, which reads: 


Payments to contractors.—(a) Unless otherwise provided in the specifica- 
tions, partial payments will be made as the work progresses at the end of each 
calendar month, or as soon thereafter as practicable, on estimates made and 
approved by the contracting officer. In preparing estimates the material deliv- 
ered on the site and preparatory work done may be taken into consideration. 

(b) In making such partial payments there shall be retained 10 per cent on 
the estimated amount until final completion and acceptance of all work cov- 
ered by the contract: Provided, however, That the contracting officer, at any 
time after 50 per cent of the work has been completed, if he finds that satis- 
factory progress is being made, may make any of the remaining partial pay- 
ments in full: And provided further, That on completion and acceptance of 
each separate building, vessel, public work, or other division of the contract, 
on which the price is stated separately in the contract, payment may be made 
in full, including retained percentages thereon, less authorized deductions. 

(c) All material and work covered by partial payments made shall there- 
upon become the sole property of the Government, but this provision shall not 
be construed as relieving the contractor from the sole responsibility for the care 
and protection of materials and work upon which payments have been made 
or the restoration of any damaged work, or as a waiver of the right of the Gov- 
ernment to require the fulfillment of all of the terms of the contract. 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the presenta- 
tion of a properly executed and duly certified voucher therefor, after the con- 
tractor shall have furnished the Government with a release, if required, of all 
claims against the Government arising under and by virtue of this contract, 
other than such claims, if any, as may be specifically excepted by the contractor 
from the operation of the release in stated amounts to be set forth therein. 


It will be noted that this article of the contract provides that 
“ partial payment shall be made as the work progresses at the end of 
each calendar month” and that in preparing estimates “the mate- 
rial delivered on the site and preparatory work done may be taken 
into consideration.” It is further provided that all “material and 
work covered by partial payments made shall thereupon become the 
sole property of the Government” and that upon completion and 
acceptance of all work required under the contract, the balance shall 
be paid to the contractor. There is nothing whatever in the contract 
to require the United States to pay the premium on the bond as 
such, nor may the bond be considered as material delivered or pre- 
paratory work done within the contract requirements. The giving 
of a bond is not a progression of the work for such bond is, under 
the statutes hereinbefore cited, a condition precedent to the com- 
mencement of any work under a public building contract. 
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While it may be, as contended by the contractor, that the payment 
of premium of $237,422.50 for the bond affects working capital, yet 
prospective contractors were notified in the advertisement for pro- 
posals for the work in this case that bidders must show, among other 
things, sufficient resources for such part of the work as was not pro- 
vided for in Article 16 of the Standard Form of Construction Con- 
tract. See 8 Comp. Gen. 252, 258. There is no legal obligation under 
the contract nor authority of law for payment by the United States 
of the premium, or any part thereof, as such and there is likewise no 
authority for any conclusion that the giving of bond and payment by 
the contractor of the premium thereon is either the delivery of mate- 
rial at the site of the work or progression of the work justifying 
partial payment therefor. It is an expenditure by the contractor but 
not of the class stipulated by the contract as the basis for progress 
payments, The law and the contract require the contractor to fur- 
nish the bond, and the premium therefor must be paid or otherwise 
arranged for by the contractor and may not be considered in making 
the estimates ot. which progress or partial payments are to be made. 
If the premium on the bond could now be regarded as a part of the 
cost of preparatory work done it could have been so regarded at the 
end of the month in which paid, thereby requiring the Government 
to advance to the contractor 90 per cent of the cost of the bond before 


any expenditure whatever had been made in the actual performance 
of work under the contract. Clearly, there is nothing in the law or 
the terms of the contract to support such a view. 

The claim must be, and is, disallowed. 


(A-27284) 
APPOINTMENTS—PROMOTIONS—EFFECTIVE DATE 


The appointing power for the custodian service of the Treasury Department 
being vested in the Secretary of the Treasury by virtue of. section 169, 
Revised Statutes, may not be delegated to a subordinate. Accordingly, 
appointments and promotions in the custodian service may not be made 


effective prior to the date of their approval by the Secretary of the 
Treasury. 


Comptroller General McCarl to the Secretary of the Treasury, July 22, 1929: 
Reference is had to your letter of April 13, 1929, as follows: 


The receipt is acknowledged of your letter of the 9th instant, fille “A-EML- 
121,” regarding the administrative procedure in making appointments, promo- 
tions, and transfers of employees in the custodian service of the Treasury 
Department. 

All appointments, promotions, transfers, and separations of employees are 
approved by the Secretary or the Assistant Secretary in accordance with the 
rules and regulations of the United States Civil Service Commission. 

When a vacancy occurs at any Federal building and there is an eligible 
register in existence the custodian proceeds to make a selection from that 
register in accordance with civil-service rules. Inasmuch as Federal buildings 
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must be operated continuously for the proper conduct of the Postal Service and 
other Government activities conducting business throughout the United States, 
it is not possible to delay to any great extent the assignment of persons to duty 
in the several positions. It is therefore the policy for the custodian when he 
makes the selection from the registér to assign the person selected to duty, 
prepare a nomination on the forms prescribed by the department, and submit 
the nomination, accompanied by a copy of the register, personal history, and an 
oath of office, to the department through the office of the district secretary of 
the Civil Service Commission. Upon receipt of the nomination through the 
proper channels the department examines the same for compliance with exist- 
ing law, and if there has been no irregularities the appointment is approved 
from date of oath of office or date of assignment to duty in the event such 
assignment is made prior to the execution of the oath. It may be stated that 
the Comptroller of the Treasury has held that it is not necessary for an oath 
to be executed upon the date an employee is assigned to duty, but may be 
executed at any subsequent time. 

In the event no civil-service register is in existence, custodians have been 
authorized to nominate suitably qualified persons within the prescribed age 
limits for temporary appointment. Assignment to duty is made in the usual 
manner and the nomination submitted here through the district secretary the 
same as in the case of regular selection from registers. Upon receipt of the 
nomination on proper form it is approved. 

Transfers of employees from one building to another are approved by the 
department effective from date of actual assignment to duty in the new position. 
In connection with transfers from one department of the service to the cus- 
todian service actual transfer is not effected until the same has been approved 
by the Civil Service Commission. It has occurred where the services of an 
employee were essential for the proper care, maintenance, and repair of the 
department’s property and in order not to curtail service rendered to the 
general public for an employee to be appointed temporarily pending approval 
of the transfer. 

Before promotions are made it has always been the policy of the department 
to ascertain from its records or those of the Civil Service Commission whether 
an employee is eligible for such promotion before the same is authorized. Cus- 
todians initiate such action in the larger portion of instances, but the promotion 
is not effective until it has been approved by the department. Increases in 
compensation are likewise initiated by custodians and inspectors of the depart- 
ment for meritorious service, but do not become effective until approved and in 
no case are such increases made retroactive, such action being contrary to 
existing decisions. 

The quotation from Voucher No. 369 in the account of Philip Elting, referred 
to in the second paragraph of your letter, means that the oath of the employee 
was executed on November 27, submitted with the nomination, and that the 
appointment was approved by the department on December 7. In connection 
with the item referred to on Voucher No. 382, the “ D. C. December 7” refers 
to the approval of the department. This is also the case in connection with the 
quotation “ D. L, December 3.” 

Employees in the Custodian Service are assigned for the care, maintenance, 
and repair of completed and occupied Federal buildings in which are housed 
the Postal Service, Internal Revenue Service, Customs Service, and other 
branches of the Government service serving the public. In order not to inter- 
fere with the functioning of these activities and their service to the public it 
is necessary that these buildings be operated as efficiently as possible. To 
accomplish this it is necessary to have a full complement of employees on duty 
during the various hours of the day, and with this end in view custodians have 
been authorized in filling vacancies to assign persons to duty subject to the 
approval of the department. In the case of newly created positions custodians 
are requested to submit nominations but not to assign the nominees to duty 
until after the receipt of the approval of the appointment. 

If a custodian was unable to assign a person to duty until after the depart- 
ment had approved the appointment, it would greatly interfere with the opera- 
tion of these buildings, especially when there are some buildings where only 
one employee is assigned and therefore a vacancy in that position over a period 
of approximately four or five days would greatly interfere with the operation 
of the building and work a hardship upon the activities quartered therein. 
This would also apply to the larger buildings where certain extensive mechant- 
eal and electrical equipment is in operation and where it is essential that 
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qualified employees be on duty at all times in order not to have serious break- 
downs and interruptions in the service. You can readily realize the enormous 
trouble that would develop were facilities for handling the mail or lighting the 
post office in cities like New York, Chicago, Philadelphia, and Boston inter- 
rupted by reason of the fact that vacancies existing could not be immediately 
filled. 


The appointing power in the various executive departments and 
bureaus thereof is vested in the head of the department by section 
169, Revised Statutes, and in the absence of specific statutory au- 
thority therefor may not be delegated to a subordinate. 26 Comp. 
Dec. 444; 27 id. 656; 21 Ops. Atty. Gen. 356; 4 Comp. Gen. 675; 
and Burnap v. United States, 252 U. S. 512. 

No general statutory authority is found authorizing you to dele- 
gate to the custodians of public buildings authority to appoint or 
promote employees. The matter of making appointments in the 
Internal Revenue Service and the Public Health Service effective 
prior to their approval by you was made the subject of decisions by 
this office reported in 8 Comp. Gen. 559 and 4 id. 675, notwithstand- 
ing said decisions, it is apparent from the records of this office and 
from your letter, supra, that such a practice still obtains in the 
custodian service. 

As illustrative of such illegal practice, attention is invited to the 
payment made by Phillip Elting, collector of customs, to Michael 
Serletti for the period, November 19 to December 6, 1928, at the 
rate of $2,500 per annum. Serletti was previously employed as 
assistant engineer in the old Appraiser’s Warehouse Building at 
$2,300 per annum, and on November 19 was recommended for em- 
ployment as acting chief engineer, new Appraiser’s Stores Building, 
at $2,500 per annum, which recommendation was not approved by 
you until December 6, 1928. Nevertheless, the employee was paid 
at the increased rate from November 19. In a letter dated May 
27, 1929, from the executive officer of the Office of Supervising 
Architect, Treasury Department, it is sought to justify this as due 
to an emergency, and it is stated that the employment as acting chief 
engineer was temporary duty, pending the appointment of a perma- 
nent chief engineer from the civil-service list, Serletti not being 
eligible for such appointment. This payment was in direct contra- 
vention of section 1764, Revised Statutes, which provides: 

No allowance or compensation shall be made to any officer or clerk, by reason 
of the discharge of duties which belong to any other officer or clerk in the 
same or any other department; and no allowance or compensation shall be 


made for any extra services whatever, Which any officer or clerk may be re- 
quired to perform, unless expressly authorized by law. 


In view of all the facts and circumstances appearing, credit for the 
payment so made to Serletti will be allowed in this instance, but the 
practice of making appointments and promotions effective retroac- 
tively—that is, effective on a date prior to the date of your approval 
in the individual case—should be discontinued immediately. 








“— 
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DEBARMENT OF BIDDERS 


There is no authority under section 3709, Revised Statutes, for the permanent 
debarment of bidders for furnishing supplies to the War Department, but 
where past performances have been unsatisfactory through attempt to 
defraud the Government, instructions may be issued to reject all bids of 
such contractor until such time as the contractor is able to submit satis- 
factory assurances of the discontinuance of such practices. 


Comptroller General McCarl to the Secretary of War, July 23, 1929: 

There has been received your letter of July 11, 1929, with inclo- 
sures, to the effect it was contemplated to permanently debar Charles 
S. Jamison, 1801-1807 Market Street, Denver, Colo., from further 
bidding on supplies for the War Department for the reason that: 


* * * Mr. Jamison has demonstrated his desire to deliver inferior quality 
supplies and has attempted to deliver such goods at hours other than those 
specified in the contract in order that he might avoid inspection, though he had 
been warned repeatedly that his goods must bear the inspector’s stamp before 
delivery. Upon one occasion of delivery of poultry, which had not been properly 
bled, at the Fitzsimons General Hospital, an agent of Mr. Jamison attempted 


to bribe a civilian employee to accept delivery in the absence of the veterinary 
inspector. 


Unquestionably these are reprehensible practices, and it is noted 
that in the inclosure of memorandum dated June 28, 1929, from the 
Judge Advocate General, and after a detailed recitation of the 


charges and countercharges in this matter, the statement is made 
that: 


* * * It is, therefore, the opinion of this office that, until receipt of evi- 
dence tending to rebut the presumption of lack of responsibility raised by the 
experience of Government agencies in connection with previous contracts with 
this dealer, he may be considered as not responsible, and that the Secretary 
of War, in the exercise of the supervisory authority vested in him by law, may 
authorize the issuance of such instructions, based upon this unrebutted pre- 
sumption, as may be deemed necessary for the protection of the interests of 


the United States. 

This conclusion in this case meets with the approval of this office, 
but it does not follow that Jamison or any other former contractor 
may be permanently debarred from further bidding on supplies for 
the War Department. As was stated in decision dated September 8, 
1928 (A-24103), to the Secretary of the Navy: 

There is no authority under the provisions of said section 3722, Revised Stat- 
utes [or in section 3709, Revised Statutes], for the debarment of bidders or 
the issuance of a debarred bidders’ list. It would seem that the purpose and 
intent of said section is to authorize the Navy Department, after the receipt 
of bids from firms, individuals, etc., to reject said bids if the conditions involved 
in a prior default under a contract with the Navy Department are shown to 
require such action. In other words, the provisions of said section are for 
application only after bids have been received in response to the advertisement. 

It will be noted that section 3722, Revised Statutes, is applicable 
solely to the Navy Department and that there is no such statute 


applicable to the War Department. It necessarily follows that under 
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section 3709, Revised Statutes, there is no authority for permanently 
debarring a bidder from submitting proposals in response to ad- 
vertisements of the War Department for the delivery of supplies. 
There is authority, however, as stated, to refuse to accept a bid of an 
unsatisfactory contractor who has attempted fraud on the Govern- 
ment until, as stated by the Judge Advocate General of the Army, 
“receipt of evidence tending to rebut the presumption of lack of 
responsibility raised by the experience of Government agencies in 
connection with previous contracts with this dealer.” See 7 Comp. 
Gen. 547. 
The procedure should be accordingly. 


(A-27950) 
BIDDERS—PROPOSALS—MODIFICATION 


Under section 3709, Revised Statutes, there is no authority to permit a bidder to 
modify its proposal which failed to comply with the specifications after the 
bids have been opened when other bids received do comply with the speci- 
fications and are reasonable in price. 


Comptroller General McCarl to the Secretary of the Interior, July 24, 1929: 
There has been received in reference to section 3709, Revised Stat- 


utes, your letter of July 10, 1929, as follows: 


Bids were opened June 4, 1929, at the Denver office of the Bureau of Recla- 
mation under Specifications No. 454—-D for steel pipe for Little Valley siphons, 
Vale project, Oregon. A copy of the specifications is enclosed. 

Of the regular bids submitted, the proposal of the Thompson Manufacturing 
Company of Denver, Colorado, was low with a total delivered cost of $11,607.97. 

The Western Pipe and Steel Company of San Francisco, California, sub- 
mitted a bid in the total delivered cost of $11,014.82, being $593.15 lower than 
the bid of the Thompson Manufacturing Company. However, the Western Pipe 
and Steel Company’s bid was irregular for the reason that it had placed the 
following stipulation on the bid: “ Steel plates will be furnished in accordance 
with the U. S. Government Master Specifications, No. 352, if inspection is 
made in accordance with standard practice, as required by A. 8S. T. M. Specifica- 
tions A9—24.” 

The specifications call for plates in accordance with Government Master 
Specifications No. 352a, and with Government General Specifications for Metals 
No. 339. The distinctions between the specifications required and those named 
by the Western Pipe and Steel Company are discussed in paragraph 3 of the 
Chief Engineer’s letter of June 15, 1929, a copy of which is also enclosed. 

After considering the regular bid of the Western Pipe and Steel Company, 
the Denver office of the Bureau of Reclamation wired that company under date 
of June 12, 1929, inquiring whether the bidder would withdraw the exceptions 
noted on his bid and by telegram dated June 13, 1929, the Western Pipe and 
Steel Company withdrew the exceptions made and agreed to furnish the steel 
in accordance with Government Specifications No. 352a. 

Under the circumstances described, the Bureau of Reclamation took the posi- 
tion that inasmuch as the Government was now possessed of information to the 
effect that the work might be done at a lower cost than that named by the 
lowest regular bidder, the decision of the Comptroller General of February 9, 
1926, 6 Decisions of Comptroller General 514, was applicable, and that accord- 
ingly the correct procedure would be the rejection of all bids and readvertise- 
ment for new bids. 

The Thompson Manufacturing Company, with the low regular bid, has pro- 
tested against the action taken, contending that the decision of the Comptroller 
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General cited, for reasons stated in its letters of June 14 and June 27, 1929, 
is not applicable to the present situation. Copies of the letters of June 14 and 
27 are also enclosed. 

Your decision is requested as to whether (a) award may be made to the 
Thompson Manufacturing Company; (b) whether readvertisement is necessary 
under the facts as stated and your decision of February 9, 1927, supra; or (c) 
whether award should be made to the Western Pipe and Steel Company under 
its amended bid. 


It thus appears from your submission that the proposal of the 
Western Pipe & Steel Co., of San Francisco, was not in accordance 
with the specifications but, in effect, was a second alternate proposal 
in having the inspection and acceptance of the steel in accordance 
with A. S. T. M. Specifications A9-24 instead of Government Master 
Specifications 352a, stated in the advertisement for proposals. The 
chief engineer reported in his letter of June 15, 1929, referred to 
in your submission, that the main differences between the two speci- 
fications were: 


(a) The percentages of phosphorus and sulphur are different for both struc- 
tural steel and rivet steel. 

(b) For tension and bend tests the Government Master Specifications No. 
852a require two tests for each melt, and presumably both tests must be satis- 
factory. The A. S. T. M. Specifications No. A9—-24 call for one tension and 
bend test of each melt, with the provision that “if any test specimen shows 
defective machining or develops flaws, it may be discarded and another speci- 
men substituted.” This is thought to constitute a*material difference in the 
specifications and is probably the difference contemplated by the bidder’s note 
quoted above. 


A bidder who has submitted an alternative proposal when none 
has been requested, or has submitted a proposal not in accordance 
with the specifications of the advertisement, may not be permitted— 
after the bids are opened—to, in effect, withdraw its proposal and 
submit one in accordance with the specifications or agree to such 
modifications of its proposal as will make it responsive without vari- 
ation from the specifications. Therefore, the proposal of the Western 
Pipe & Steel Co. may not be accepted on the basis of the modifications 
subsequently proposed. 

The only serious question in the case is whether all of the pro- 
posals should be rejected and readvertisement had for the material— 
it having come to the information of the Government that it is pos- 
sible to secure the steel for the sum of $593.15 less than that of the 
low proposal meeting the specifications. See 6 Comp. Gen. 514, 
referred to in the submission. Unquestionably, the proposal of the 
Thompson Manufacturing Co. was, at the time of the opéning 
of the bids, the lowest one meeting the specifications and the fact 
that the Government has subsequently obtained infermation that 
the steel could be purchased for $593.15 less than this low bid on a 
quantity of steel in excess of $11,000, is not sufficient to justify re- 
jection of all bids and readvertisement. If the difference were 
greater, the public interest might require the procedure stated in 6 
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Comp. Gen. 514 to be followed, but the loss to the Government 
through readvertising and considering the bids in the instant matter, 
as well as the postponement of the availability of the steel for use 
would doubtless be in excess of the difference of $593.15. 

Answering your question specifically, you are advised that on the 
basis of the facts submitted, the proposal of the Western Pipe & 
Steel Co. may properly be disregarded in making the award. 


(A-27071) 
GRATUITIES—SIX MONTHS’ DEATH—FRAUDULENT ENLISTMENT 


A fraudulent enlistment is voidable at the option of the Government. Where 
the fraudulent character of an enlistment did not become known and the 
deceased was actually carried on the rolls as an enlisted man of the Army 
at date of death, he was an enlisted man “on the active list of the Regular 
Army,” within the meaning of the act of December 17, 1919, 41 Stat. 367, 
and his widow is entitled to the benefits thereunder. 


Assistant Comptroller General Ginn to Maj. J. B. Harper, United States Army, 
July 25, 1929: 
There has been transmitted your letter of June 27, 1929, forward- 
ing a sixth indorsement of The Adjutant General of the Army, for 
consideration in connection with a request of Maj. E. T. Comegys, 


F. D., United States Army, for decision whether he was authorized 
to pay a voucher in favor of Cora Lee Sincock for $126 representing 
an amount equal to the pay of Frank Watson, private, Company L, 
Thirty-third Infantry, for six months, at the rate received by him at 
date of death, March 7, 1929. The claimant states that she is the 
widow of David W. Sincock, who enlisted under the name of Frank 
Watson. 

The sixth indorsement of The Adjutant General of the Army, dated 
April 22, 1929, is as follows: 

1. Personal identification records on file in this office indicate that Frank 
Watson, #6,809,835, who enlisted February 12, 1929, at Richmond, Va., claim- 
ing no prior service, is identical with David W. Sincock, #6,522,073, who 
originally enlisted June 16, 1922, at Vancouver Barracks, Washington, and was 
dishonorably discharged Sept. 7, 1925, at Fort Sill, Oklahoma, pursu_not to 


GCMO #118, Hdq., 8th CA, dated April 10, 1925, for desertion, private, Co. 
L, 31st Infantry. 


2. The correct serial number for Frank Watson is 6,522,073, and all his rec- 
ords on file in this office pertaining to him have been corrected to show that 
serial number 6,809,835 will not be held available for reassignment. 


The enlistment of David W. Sincock under the name of Frank 
Watson was apparently fraudulent, being in violation of the Fifty- 
fourth Article of War. A fraudulent contract of enlistment is void- 
able at the option of the Government, 12 Comp. Dec. 446, and in 
this case was not avoided by the Government prior to the death of 
the man. 





DECISIONS OF THE COMPTROLLER GENERAL 27 


Since death was in line of duty and not the result of his own mis- 
conduct, and he was carried on the rolls as an enlisted man of the 
Army, it is concluded that he was an enlisted man “on the active 
list of the Regular Army,” within the meaning of the act of December 
17, 1919, 41 Stat. 367. See 15 Comp. Dec. 614. 

In the case of a widow, previous designation or proof of actual 
dependency is not required under the terms of the statute. The 
evidence submitted is acceptable to establish the marriage of Cora 
Lee Butler to David W. Sincock and the identity of Frank Watson 
with David W. Sincock. You are accordingly authorized to pay 
the voucher. 


(A-27972) 


PAY—RETIRED—EMERGENCY OFFICER—OFFSET AGAINST COM- 
PENSATION APPORTIONED TO DEPENDENTS 


Where a disabled emergency officer of the World War is placed on the retired 
list created by the act of May 24, 1928, 45 Stat. 735, retroactively to the 
date of receipt of his application therefor in the Veterans’ Bureau, pay- 
ments of compensation under the World War veterans’ act as amended, 43 
Stat. 607, during the period between the date of receipt of the application 
and the date of retirenrent will be treated as partial payments of retired 
pay in the adjustment of the retired pay account, and all payments of com- 
pensation, whether paid directly to the veteran or on his account and ap- 
portioned by the Director of the Veterans’ Bureau to his dependents, are 
properly for offset against the accrued retired pay. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 25, 1929: 


There has been received your letter of July 9, 1929, submitting for 
decision the question whether, in the adjustment of the accounts of a 
former emergency officer who is retired pursuant to the act of May 24, 
1928, 45 Stat. 735, retroactively to the date of receipt of his applica- 
tion, the amount of compensation apportioned to his wife and child 
should be set off against the retired pay. Your letter is in part as 
follows: 


One Albert H. Stelzner, C-454528, filed application for benefits under the 
disabled emergency officers’ retirement act, which application was received in 
the bureau on June 9, 1928, and in March 1929, he was retired with pay, effec- 
tive as of the date of receipt of his application, as expressly provided by that 
Act. At the time of the filing of his application, claimant's condition was rated 
as temporary total and he was entitled to disability compensation at the rate 
of $95.00 per month for self, wife and minor child under the provisions of the 
World War veterans’ act, 1924, as amended. The award had been apportioned 
effective October 9, 1927, under which apportionment the claimant received 
$57.00 monthly, and $38.00 per month was paid direct to the wife for herself 
and nrinor child. During the period between the receipt of the application for 
retirement and the granting of retirement with pay, disability compensation in 
the sum of $924.67 was paid, of which $554.80 was paid to the veteran and 
$369.87 was paid to the wife under the apportionment above mentioned. 

Following the approval of the retirement award, the disability compensation 
awards were terminated as of June 8, 1928, and the amount of retirement pay 
found due over the period in question was $1,137.53. There was deducted from 
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this amount the $924.67, referred to, and a check for the balance, namely $212.87, 
was paid to the claimant. He has protested against a deduction of the $369.87 
paid direct to the wife for herself and child from the amount due him as retired 
pay under the disabled emergency officers’ retirement act on the grounds that 
there is no authority for the apportionment of retirement pay under that act and 
that the central office of the U. S. Veterans’ Bureau had full knowledge of the 
apportionment made to his wife as his monthly compensation checks were mailed 
from central office during the time his application for retirement was’ being 
considered. 

The authority under which compensation was apportioned in this case is 
found in section 202 (12) of the World War veterans’ act, 1924, as amended, 
(45 Stat., 967] and in U. S. Veterans’ Bureau Regulations Nos. 179 and 198, 
section 202 (12) reads as follows: 

“Where the disabled person is a patient in a hospital, or where for any other 
reason the disabled person and his wife are not living together, or where the 
children are not in the custody of the disabled person, the amount of the com- 
pensation may be apportioned as may be prescribed by regulations.” 

The apportionment was originally made under section 8002-(a) of Regulation 
No. 179, which provides: 

“(a) Where a disabled person is living separate and apart from his wife or 
where the children are not in his custody and he is not being maintained by 
the Government in an institution, the compensation payments shall be appor- 
tioned as follows: 


Portion 


Where there is a disabled person and— PA pote 


person 





pa 


.. for 
children 
















Per cent 
Wife and 1 child 60 


Per cent 
20 


* * * 


This regulation was subsequently canceled by Regulation No. 198, which latter 
regulation, however, made no change in the apportionment of compensation 
in the instant case. 


It appears the bureau has determined that the provision for appor- 
tionment of compensation between the beneficiary and his wife and 
child, or children, is not applicable to payments of retired pay under 
the act of May 24, 1928, and it is because of this view of the law that 
claim was made for retired pay retroactively to date of receipt of 
application, less only the amount of compensation actually paid to 
the beneficiary, thus requiring collection from the wife and child, or 
children, of the portion of the compensation apportioned to them 
and paid. The correctness of this determination is not free from 
doubt. However, as it is a construction for guidance in the future 
administration of the law and which if followed will not affect the 
legality of payments to be made thereunder, it will not be further 
questioned in this consideration. 

The Tyson-Fitzgerald Act was addressed to disabled emergency 
officers otherwise within its terms who were rated by the Veterans’ 
Bureau not less than 30 per cent permanently disabled. All such 
officers under the World War veterans’ act were entitled to com- 
pensation. The retirement authorized was to be made effective from 
date of receipt of the application in the Veterans’ Bureau and the 





















DECISIONS OF THE COMPTROLLER GENERAL 29 


retired pay was to be paid effective from the same date and was 
to be— 


* * * in lieu of all disability compensation benefits to such officers or 


persons provided in the World War veterans’ act, 1924, and amendments 
thereto, * * *, 


As has been heretofore remarked, the effect of the act was to con- 
tinue the officers coming within its terms as beneficiaries of the Vet- 
crans’ Bureau entitled to certain rights and privileges as such at 
least to accord to them the honorary status of retired officers of the 
Army, Navy, or Marine Corps, with “the same privileges as are now 
or may hereafter be provided for by law or regulations for officers of 
the Regular Army, Navy, or Marine Corps who have been retired 
for physical disability incurred in line of duty,” and to give to them 
an increased compensation based upon their rank when discharged 
from their commissioned service in lieu of the compensation pro- 
vided by the World War veterans’ act and its amendments. The act 
contemplated no change in the status or rights of an applicant for 
its benefits under the World War veterans’ act until it had been 
administratively determined by the Director of the Veterans’ Bureau 
that the applicant was entitled to the benefits of the act of 1928 and 
action had been taken placing him on the retired list therein created. 
When that action was taken the applicant became entitled, retroac- 
tively to the date of receipt of his application in the United States 
Veterans’ Bureau, to the retired pay provided, and such pay being in 
lieu of compensation under the World War veterans’ act the amount 
paid to or on behalf of the former officer as compensation must 
be considered and treated as a partial payment of retired pay under 
the status created by the act of 1928, retroactively to the date of receipt 
of application in the Veterans’ Bureau. There is no suggestion in the 
language or purpose of the act of 1928 that in providing greater 
benefits for disabled emergency officers coming within its terms 
such persons should be deprived of the benefits accruing to them 
under the laws theretofore applicable to them pending determi- 
nation of their rights to retirement under the act of 1928. Cer- 
tainly it was not contemplated that disabled veterans or their 
dependents should be deprived of the monthly compensation being 
paid them and with respect to which, in most cases, their living 
arrangements were made pending determination of the right of the 
former officer to the benefits of the act of 1928. 

The only question then, is whether in the adjustment of his retired 
pay account the officer is chargeable with the amount of compensa- 
tion that may have been paid, under authority of the statute quoted 
by you, to his dependents. Section 200 of the World War veterans’ 
act of June 7, 1924, 43 Stat. 615, as amended by the act of July 2, 
1926, 44 Stat. 793, provides: 
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For death or disability resulting from personal injury suffered or disease 
contracted in the military or naval service on or after April 6, 1917, and before 
July 2, 1921, * * * by any commissioned officer or enlisted man, * * * 
when employed in the active service under the War Department or Navy 
Department, the United States shall pay to such commissioned officer or enlisted 
man, * * * of, in the discretion of the director, separately to his or her 
dependents, compensation as hereinafter provided; * * *. 


Section 202, 43 Stat. 618, provides in part: 


That if disability results from injury— 

(1) If and while the disability is rated as total and temporary, the monthly 
compensation shall be the following amounts, payable monthly or semimonthly 
as the director may prescribe: 

(a) If the disabled person has neither wife nor child living, $80. 

(b) If he has a wife but no child living, $90. 


(c) If he has a wife and one child living, $95, and $5 for each additional 
child. 


This section also contains paragraph 12 quoted in your submission, 
as amended by the act of May 29, 1928, 45 Stat. 967. Section 212 of 
the act, as amended by 44 Stat. 797 and 45 Stat. 967, provides: 


This act is intended to provide a system for the relief of persons who were 
disabled, and for the dependents of those who died as a result of disability 
suffered in the military service of the United States between April 6, 1917, and 
July 2,1921. * * * 


These quotations demonstrate without question that for disability 
there is but one payment, the amount dependent upon the percentage 
of disability and the existence of wife and child, or children. Where 
the beneficiary is residing with his wife and child, or children, pay- 
ments to him of the total compensation accruing because of his disa- 
bility rating are properly for offset in the adjustment of his retired 
pay accounts when retired retroactively. What basis is there for 
concluding that his rights are any greater or different because he is 
living separately and apart from his family, making necessary the 
exercise by the Director of the Veterans’ Bureau of his authority to 
apportion the compensation accruing to the disabled veteran between 
him and his dependents? Primarily the compensation is payable to 
him; because of circumstances over which the United States has no 
control it is necessary to apportion the compensation between the 
veteran and his dependents, gives him no right to claim it is not 
compensation paid to or for him. 

In the adjustment of the retired pay for the retroactive period a 
disabled veteran who is living apart from his family and whose com- 
pensation has been apportioned between the veteran and his depend- 
ents has no greater or different rights than a disabled veteran who is 
residing with and maintaining his family. You are accordingly in- 
formed that in the adjustment of the retired pay account for the 
retroactive period to date of receipt of application in the Bureau of 
disabled emergency officers all compensation under the World War 
veterans’ act paid to them, or on their account apportioned to their 
dependents under authority of law, is properly for offset against the 
accrued retired pay. 
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PAY—RETIRED—WORLD WAR EMERGENCY OFFICERS 


A disabled emergency officer of the World War who on discharge from his 
World War commissioned service was rated permanent partial disabled 
over 30 per centum, whose rating was, prior to May 24, 1928, reduced to 
permanent partial 10 per centum, and who was thereafter and subsequent 
to May 24, 1928, rated permanent partial disabled 20 per centum and placed 
on the retired list with pay created by the act of May 24, 1928, 45 Stat. 735, 
is not entitled to retired pay under the act, the requisites of the statute not 
having been met to entitle to retirement wih pay. 


Comptroller General McCarl to Hon. John C. Schafer, M. C., July 26, 1929: 

I have your letter of July 3, 1929, in further reference to the 
claim of Arnold A. Gritzmacher, a former emergency officer who 
applied for and was retired by the United States Veterans’ Bureau 
ander the act of May 24, 1928, 45 Stat. 735, and in whose case this 
office held by decision of June 10, 1929, to the disbursing clerk of the 
United States Veterans’ Bureau that no payment of retired pay was 
authorized. You state: 


The emergency officers’ retirement act does not, directly or indirectly, pro- 
vide that the rating must be made under the World War veterans’ act of June 
7, 1924, or any other specific act. The quotation of Mr. Fitzgerald appearing 
on the top of page five (5) of your letter of June 10, 1929, has no bearing on 
your interpretation that the rating must be under the act of June 7, 1924. Mr. 
Fitzgerald’s quoted statement relates to an erroneous rating and clearly a legal 
rating made prior to the enactment of the World War veterans’ act of June 7, 
1924, is not an erroneous rating. 

The quotation of Mr. Tysons’ remarks appearing on page five (5) of your 
letter of June 10, 1929, certainly does not, directly or indirectly, indicate that 
the rating must have been made under the World War veterans’ act of June 
7, 1924. 


The portion of the letter to which your remarks are addressed is as 
follows: 


* * * In response to a suggestion by a Member that the bill would make 
possible the retirement of men who once had a 30 per cent rating, but who 
were then less than 30 per cent disabled, Mr. Fitzgerald, the Member in charge 
of the bill on the floor of the House, Cong. Rec. vol. 69, pt. 8, p. 8457, May 11, 
1928, 70th Cong., 1st sess., stated— 

“* * * Tf aman is not rated now as having a 30 per cent permanent dis- 
ability, although he had been once so rated erroneously, he would not get re- 
tirement, though my good friend so misapprehends it. * * *” 

And Mr. Tyson, coauthor of the bill and in charge thereof on the floor of 
the Senate, see Cong. Rec. vol. 69, pt. 5, p. 4687, March 4, 1928, 70th Cong., 1st 
sess., said— : 

“* * * an officer is to be retired who has not less than 30 per cent of 
permanent disability according to the ratings of the United States Veterans’ 
Bureau. Officers who are found to be below 30 per cent are not retired under 
the provisions of the bill.” 

For the purpose of payment this office has construed the act as requiring a 
rating of 30 per cent or more disabled in effect May 24, 1928, or accorded there- 
after and prior to May 25, 1929. As it appears that Captain Arnold A. Gritz- 
macher was rated 10 per cent permanent partial disabled November 6, 1923, 
to December 18, 1928, and 20 per cent permanent partial December 19, 1928, to 
the present time, he is not within the act, and this office may not pass payments 
to him of retired pay, the requisites prescribed by law not existing in his 
case. ” * = 
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The disability ratings of Captain Gritzmacher as reported by the 
Veterans’ Bureau are as follows. 


Permanent partial, 3344%, from date of discharge to February 19, 1923. 
Temporary partial, 10%, from February 19 to November 5, 1923. 
Permanent partial, 10%, from November 6 to December 18, 1928. 
Permanent partial, 20%, December 19, 1928 (last rating). 


In my former letter I suggested the action of the Veterans’ Bureau 
in this case was apparently based on opinions of the Attorney Gen- 
eral, but on reexamination of the case and the opinions of the Attor- 
ney General, to which reference was made, it is found that the 
opinion does not support the action taken by the Veterans’ Bureau. 
In the opinion of January 18, 1929, 35 Op. Atty. Gen. 506, 508, the 
Attorney General used the following language: 


When the emergency officers’ retirement act was enacted on May 24, 1928, 
the Veterans’ Bureau was operating under the World War veterans’ act, as 
amended. Hence the language “rated in accordance with law” refers to the 
World War veterans’ act, as amended, rating schedules, regulations, and gen- 
eral orders pursuant thereto, not inconsistent with the provisions of the emer- 
gency officers’ retirement act. It may also have reference to the war risk 
insurance act. For example, if prior to June 7, 1924 (the date of the World 
War veterans’ act), a disabled officer had been rated correctly, under the war 
risk insurance act, rating schedules, regulations, and general orders in effect at 
the time, at not less than 30 per centum permanent disability, and such officer 
has never been reexamined and rerated under the World War veterans’ act, 
he is clearly one of those within the meaning of the language “ who have been 
* * * rated in accordance with law at not less than 30 per centum perma- 
nent disability.” 


You will observe this is substantially the conclusion of this office 
stated above in the first sentence of the last paragraph of my letter 
to you. In this opinion the Attorney General, by a footnote, pages 
514 and 515, supported his conclusion by the following observations 
and quotations: 


* * * While this legislation was pending Congress from time to time called 
upon the Director of the Veterans’ Bureau to submit lists of all disabled 
emergency officers who were rated at not less than 30 per centum permanent 
disability. The lists furnished contain the names of all emergency officers 
within the five classes set forth in the Director’s letter of November 3, 1928. 

On March 14, 1928, Senator Tyson, coauthor of Senate Bill 777, in explaining 
its provisions to the Senate, said (Cong. Rec., vol. 69, p. 4687) : 

“T will state for the information of the Senate that a list of those who will 
be retired under the terms of the bill has been prepared by the United States 
Veterans’ Bureau. Including all the officers of the Army and of the Navy and 
of the Marine Corps who have now been found to be 30 per cent permanently 
disabled there will be 3,251, and the actual expense to the Government, if the 
bill is enacted into law, will be $4,985,100 annually. We are now paying out in 
annual compensation to these officers $2,841,960. Deducting that from the total 
under the bill would leave $2,143,140 annual increased cost of retirement.” 

a. o a * * * oe 


On March 30, 1928, Senator Bingham read into the Congressional Record a 
letter from the Director of the Veterans’ Bureau dated March 23, 1928, and 
accompanying estimate of the cost of the bill. The estimate bears the following 
heading : 

“ Emergency officers rated on a permanent basis at 30 per cent or more, show- 
ing amount of compensation and cost of retirement December 31, 1927.” 

” 7 ” » * . * 


In the letter to Senator Reed of Pennsylvania, chairman of the Committee on 
Military Affairs, dated January 19, 1928, which was made a part of Senate Re- 
port 115, the Director of the Veterans’ Bureau said (p. 6) : 
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“The committee is advised that according to a recent study made in connec- 
tion with this legislation it is estimated that there are at present 3,030 ex-emer- 
gency officers of the World War who are permanently disabled to a degree of 
80 per cent or more and who are now receiving compensation totaling $216,436 
monthly. The cost of retiring these men at 75 per cent of their pay rate would 
be $388,137.50 per month, or $4,657,650 annually, the total increased annual cost 
being $2,060,418. This statement does not include 960 officers who are now draw- 
ing compensation of $50 per month under statutory awards for arrested tuber- 
culosis. These cases, if rerated under the schedule of disability ratings and 
found to be actually disabled to a degree of 30 per cent or more, would increase 
the cost approximately $118,931.50 per month, or $1,427,178 per annum.” 


In an opinion on the same date the Attorney General, page 519, 
quoting from the syllabus, held: 


A disabled emergency officer is not entitled to the benefits of the emergency 
officers’ retirement act of May 24, 1928 (45 Stat. 735), unless prior to the pas- 
sage of the act or within one year thereafter he has been or is correctly rated 
at not less than 30 per centum permanent disability; that is, unless on the date 
the benefits of the act are awarded, the oflicer’s physical condition supports 
his old rating of not less than 30 per centum permanent disability or justifies 
such a rating under the schedule of disability ratings in effect at that time. 

A disabled emergency officer who received a 30 per centum disability rating 
prior to the passage of the emergency officers’ retirement act, but whose rating 
under the same schedule since the passage of the act has been less than 10 
per centum permanent disability, is not entitled to the benefits of the act for 
the reason that he never has had a correct rating of 30 per centum permanent 
disability, the reduction of his rating from 30 per centum permanent disability 
to less than 10 per centum permanent disability indicating that the former 
rating was erroneous. 


You will observe the second paragraph of this syllabus covers 
the case of Captain Gritzmacher as though addressed to it. In 
the text of the opinion the Attorney General used the following 


language: 
Hence, testing the language— 
“who have been, or may hereafter, within one year, be, rated in accord- 
ance with law at not less than 30 per centum permanent disability by 
the United States Veterans’ Bureau for disability resulting directly from 
such service” 
by the rule of construction that Congress is presumed to use words in their 
known and accepted meaning, unless that sense is repelled by the context, it is 
clear that the words— 
“who have been * * * rated in accordance with law at not less than 
80 per centum permanent disability ” 
include only those emergency officers who have been correctly rated at not less 
than 30 per centum permanent disability prior to the passage of the act. Those 
are excluded who, prior to the passage of the act, have been rated at not less 
than 30 per centum permanent disability and subsequently have been reduced in 
rating to less than 30 per centum permanent disability. 
* * * * * 7 . 

The legislative history of the act confirms this'conclusion. The meaning of 
the language— 

“who have been, or may hereafter, within one year, be, rated in accord- 

ance with law at not less than 30 per centum permanent disability ” 
was explained to their respective Houses by Senator Tyson and Representative 
Fitzgerald. The former was a member of the Senate Committee on Military 
Affairs, and the latter was a member of the House Committee on World War 
Veterans’ Legislation and sponsored this act. These committees had charge of 
the bill S. 777, which became the act under consideration. 

In explaining to the Senate the meaning of this language, the coauthor of 
bill S. 777, Senator Tyson, said (Cong. Rec. vol. 69, pt. 5, p. 4687, March 14, 
1928, 70th Cong. 1st sess.) : 

“An officer is to be retired who has not less than 30 per cent of permanent 
disability according to the ratings of the United States Veterans’ Bureau. 
Officers who are found to be below 30 per cent are not retired under the pro- 
visions of the bill.” 
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The occasion for the explanation of this language to the House by Repre- 
sentative Fitzgerald arose in the following manner: 

Mr. Milligan, of Missouri, made the statement that (Cong. Rec. vol. 69, pt. 
8, p. 8456, May 11, 1928, 70th Cong. ist sess.) : 

“There is a provision on page 1 of the bill that includes officers who to-day 
have no disability whatever, officers to-day who are drawing no compensation 
from the Government, who are recognized as having no compensable disability. 
Yet they are included in this bill. We find that in lines 6, 7, and 8 on page 1 
of the bill in the following language: ‘Who during such service have incurred 
physical disability in line of duty, and who have been or may hereafter within 
one year be rated in accordance with law at not less than 30 per cent permanent 
disability by the United States Veterans’ Bureau.’ 

“The words ‘who have been’ include cases of officers who to-day have no 
disability, but who some time since their discharge have had a rating of 30 per 
cent permanent disability. You include those men whom the records show have 
recovered.” 

In reply, Mr. Fitzgerald said (Cong. Rec. vol. 69, pt. 8, p. 8457, May 11, 1928, 
70th Cong. ist sess.) : 

“It has been called to my attention by the gentleman from Missouri that this 
bill is so drawn that there is a chance that a man who has once received a 
rating of 30 per cent would be entitled to its benefits even though he had re- 
eovered. I wish to say that is a fallacy; it is very specious, although my good 
friend may have justification for placing that construction upon the language 
of the bill. We use your knowledge of legal phrases and common sense. If 
a man has been rated permanently disabled, what does that mean? It means 
rated honestly, fairly, and legally as permanently disabled. If'a mistake has 
been made and has been corrected, the Veterans’ Bureau will never grant retire- 
ment because of a known mistake since corrected. If a man is not rated now 
as having a 30 per cent permanent disability, although he had been once so 
rated erroneously, he would not get retirement, though my good friend so 
misapprehends it. The change, necessarily, a correction, would show that the 
original rating was not correct.” 

The following discussion then ensued (Cong. Rec., vol. 69, pt. 8, p. 8457, May 
11, 1928, 70th Cong., 1st sess.). 


* a * * * * 


“Mr. Burtness. What about a case which at one time received a permanent 
rating, as an illustration, of 35 per cent and then it is cut down to 25 per cent 
permanent? The permanent rating as such remains, but the percentage has been 
cut from a figure sufficient to come within this bill down to one that would not 
permit the bill to operate on such an individual. Would he not under this 
language be included? 

“Mr. Roy G. Firzcerap. I fear not, because that is a correction. If a mis- 
take has been made and a correction has been made, I am sure he could not be 
included under this bill. Under this bill, if it becomes a law, and under the 
language of this bill, retirement would be given only as a result of a correct 
or final rating of 30 per cent or more of disability. 

“Mr. Burrness. If I understand correctly, it may not necessarily be a 
mistake.” 

* = * = * * 7 


However, assuming that the percentage of a permanent rating may be changed 
from time to time, a reading of the entire act in the light of its legislative his- 
tory inevitably leads to the conclusion that Congress intended the words—“ who 
have been * * * rated in accordance with law” to include only those emer- 
gency officers who, on the date the benefits of the act are awarded to them, have 
a correct rating of not less than 30 per centum permanent disability; that is, 
their physical condition nrast support their old rating of not less than 30 per 
centum permanent disability or justify such a rating under the schedule of 
disability ratings in effect at that time, for otherwise an emergency officer who, 
before the passage of the act had a rating of not less than 30 per centum per- 
manent disability but who now has been reduced to a rating of 10 per centum 
permanent disability or even to no disability at all, would enjoy the benefits 
of the act, while an emergency officer who now has a rating of 29 per centum 
permanent disability, would not be entitled to its benefits. It is inconceivable 
thut Congress intended the act to have such effect and its purpose precludes 
any such conclusion. It was enacted to enable emergency officers who are now 
raved at not less than 30 per centum permanent disability to support themselves 
and their families which they are unable to do because of reduced earning 
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power resulting from their disabilities. Congress unquestionably did not in- 
tend to give a bonus of 75 per centum of his pay at the time he was discharged 
from the service, to an emergency officer who now has no disability whatever 
simply because he once was given a 30 per centum permanent disability rating. 

In the final analysis, Congress intended that nothing less than a correct rating 
of at least 30 per centum permanent disability should form the basis fur con- 
ferring the benefits of the act; that is, that on the date the benefits of tve act 
are awarded the officer’s physical condition must support his old rating of not 
less than 30 per centum permanent disability or justify such a rating under 
the schedule of disability ratings in effect at that time. 


You will observe that Captain Gritzmacher not having a 30 per 
cent permanent disability rating on May 24, 1928, and not having 
been accorded such a rating by the Veterans’ Bureau subsequent to 
that date, this office and the Attorney General are in entire agreement 
there is no authority in the law to accord him the benefits of the act 
and that a rating of 30 per cent or more disability which was subse- 
quently reduced and continued at less than 30 per cent is conciusively 
erroneous and does not entitle an officer to retirement. 

I have shown, I believe, that the action of this office in Captain 
Gritzmacher’s case was supported not only by the decision of this 
office but by the opinions of the Attorney General. With respect to 
your suggestion that the act does not require a rating under the 
schedule of ratings required to be established by the act of June 7, 
1924, the views of this office, to which I assure you I gave my careful 
personal attention in collaboration with the Assistant Comptroller 
General, the General Counsel and the Assistant General Counsel 
handling the matter, that the act fairly construed does require such 
a rating if all former officers disabled are to be placed on a basis of 
equality. In this respect there is a difference of opinion between this 
office and the Attorney General, but as a practical matter this appar- 
ent difference is not substantial as the Veterans’ Bureau is charged 
with the duty of rating disabled veterans, and where it has, under 
the schedule of ratings, and the extensions thereof, adopted under 
the act of 1924, continued a rating accorded under the laws and rat- 
ing schedules in effect prior to June 7, 1924, this office has accepted 
such ratings as a compliance with the act of May 24, 1928. 

I trust I have made clear to you the position of this office in the 
matter. 


(A-27776) 
TRAVELING EXPENSES—USE OF OWN AUTOMOBILE—NAVY NURSE 


A member of the Navy Nurse Corps (female) ordered on permanent change of 
station to travel on a Government vessel on which no transportation fare 
is charged for travel of Navy nurses who is granted permission to travel 
by privately owned conveyance and granted leave en route, is not entitled 
to 3 cents per mile over the shortest usually traveled route between the 
old and the new station under the act of May 29, 1928, 45 Stat. 975. 


Decision by Comptroller General McCarl, July 26, 1929: 
There has been submitted for preaudit voucher stated in favor of 


Chief Nurse Sarah Almond, United States Navy, for $93.78, repre- 
8565°—80-—4 
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senting 8 cents per mile for 3,126 miles from New York to San 
Francisco, claimed to be payable for travel performed under the fol- 
lowing orders of March 26, 1929, issued to Chief Nurse Almond: 

1. Upon the reporting of your relief, you will regard yourself detached from 
duty at the U. S. Naval Hospital, New York, N. Y., and from such other duty 
as may have been assigned you, at such times as will enable you to report to 


the commandant, Third Naval District, South and Whitehall Streets, New 


York, N. Y., for passage via the Army transport Chateau Thierry sailing on 
18 April, 1929. 


2. Upon arrival at San Francisco, Calif., you will proceed to Mare Island, 
Calif., and report to the medical officer in command of U. 8S. Naval Hospital 
for duty. 


3. In carrying out the above orders, permission to proceed via automobile 
is hereby authorized with delay for a period of one month en route, such delay 
to count as leave with pay. 


4. You are directed to keep an accurate statement of your expenses while 
performing this duty, and upon completion thereof submit a claim, accom- 
panied by receipts where practicable, in accordance with inclosed schedule, to 
the Navy disbursing office, Bureau of Supplies and Accounts. 


The claim is apparently presented under the amendment of May 
29, 1928, 45 Stat. 975, of section 12 of the joint pay act, by which 
the following paragraph was inserted in the section: 


Individuals belonging to any of the services mentioned in the title of this 
act, including the National Guard and the reserves of such services, traveling 
under competent orders which entitle them to transportation or transportation 
and subsistence as distinguished from mileage, who, under regulations pre- 
scribed by the head of the department concerned, travel by privately owned 
conveyance shall be entitled, in lieu of transportation by the shortest usually 
traveled route now authorized by law to be furnished in kind, to a money allow- 
ance at the rate of 3 cents per mile for the same distance: Provided, That this 
provision shall not apply to any person entitled to traveling expenses under the 
“ Subsistence expense act of 1926.” 


Had Chief Nurse Almond proceeded by the Army transport as 
directed in her orders, there would have been no expense to the Gov- 
ernment for such transportation, but having proceeded for her own 
convenience and pleasure overland by private conveyance, it is now 
proposed to collect from the Government 3 cents per mile for the 
land travel. Had she traveled by rail for her own convenience and 
pleasure, there is no question she would not have been entitled to any 
form of reimbursement, transportation by public vessel having been 
tendered her, and the difference in the situation arises entirely because 
she has used a private conveyance for the travel. 

If the order was intended to leave it to the will of the employee 
whether to travel by Government vessel or private conveyance and 
thus at the will of the employee save in cost or increase in cost to the 
Government—the order must be pronounced as to this feature as 
indefinite, irregular and void as against the interest of the United 
States. 

Under section 12 of the act of June 10, 1922, 42 Stat. 631, it was 
held that officers ordered to travel between points in the United 
States on Government transports were entitled to mileage at 8 cents 
per mile, less 3 cents per mile for transportation furnished, thus 
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allowing the officer 5 cents per mile by the shortest usually traveled 
route. In the naval appropriation act for the fiscal year 1927, act of 
May 21, 1926, 44 Stat. 595, it was provided that— 


* * * hereafter officers performing travel by Government-owned vessels 
for which no transportation fare is charged, shall only be entitled to reim- 
bursement of actual and necessary expenses incurred; * ¢, 


A similar clause was included in the appropriation acts of all of 
the services included in the joint service pay act; for the Army, 
44 Stat. 259; for the Marine Corps, 44 Stat. 611; for the Public 
Health Service, 44 Stat. 147; for the Coast and Geodetic Survey, 
44 Stat. 362; and for the Coast Guard, 44 Stat. 144. The effect of 
these various permanent limitations was to amend section 12 of the 
joint service pay act to provide that for travel between points in the 
United States on Government-owned vessels on which no transporta- 
tion fare is charged officers shall be entitled to reimbursement only of 
the actual expenses incurred. Under the construction contended for 
in the pending claim of the amendment of May 29, 1928, the effect 
would be to restore to officers mileage at the rate of 3 cents per mile 
where travel is ordered on a Government vessel and is performed 
with permission by the officer by privately owned conveyance. 

The amendment of May 29, 1928, originated in a recommendation 
by the Secretary of War to the Chairman of the Military Affairs 
Committee of the Senate and House of Representatives. In his letter 
of October 17, 1927, the Secretary of War stated, in explanation of 
the purpose of the proposed legislation, and which was adopted in 
the exact language submitted, as follows: 


At the present time officers of the Regular Army and of the Officers’ Reserve 
Corps traveling by privately owned automobiles receive reimbursement for gas 
and oil purchased and garage space hired in lieu of railway and Pullman fare 
provided the cost is not in excess of what it would have cost the Government 
had the travel been by railroad, plus actual expenses for subsistence and hotel 
accommodations not to exceed $7 per day, or in lieu thereof, a maximum of 
$6 per diem. 

Enlisted men of the Regular Army assigned to the National Guard for duty 
as instructors when traveling by privately owned automobiles also receive 
reimbursement for gas and oil purchased and garage space hired in lieu of 
railway and Pullman fare, provided the cost is not in excess of what it would 
have cost the Government had the travel been by railroad. They also receive 
actual expenses for subsistence and hotel accommodations not to exceed $6 
per day, or in lieu thereof, a maximum of $5 per diem. Therefore when 
enlisted men elect to travel by privately owned conveyance they are fully reim- 
bursed for all expenses incurred, except repairs, replacements and wear and 
tear on conveyance. 

Under existing law and regulations the officers of the National Guard when 
traveling to and from national matches are only furnished transportation and 
Pullman accommodations. They are permitted, however, to receive in lieu 
thereof reimbursement for oil and gas, garage hire, etc. 

The administrative difficulties to be met in connection with reimbursing 
officers under the present system where they have to show the exact amount of 
gas and oil used, the price per gallon paid, the places between which travel was 
performed, the distance traveled, the make of the automobiles, and any unusual 
conditions existing at the time and place of travel, etc., in order to get their 
vouchers passed, would be largely if not entirely eliminated by a flat allowance 
of 3 cents per mile for the travel performed by motor vehicle instead of railway 
and Pullman fare, 
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furthermore, as experience has shown that the average cost of transportation, 
exclusive of Pullman fare, to the Government has been more than 8 cents, it is 
to be anticipated that reimbursement at 3 cents per mile, in Addition to remov- 
ing the many difficulties mentioned above, will operate to effect a saving over 
what it would have cost the Government had the transportation now authorized 
by rail been used. This expectation is especially apparent in short trips which 
ean be made more quickly and conveniently by automobile which may reasonably 
be reflected in a saving of Pullman fare, subsistence expense, and hotel accom- 
modations. I am convinced that the elimination of the administrative difficul- 
ties referred to, the desirability and fairness of insuring uniform treatment in 
the matter of reimbursement to all, together with the savings that will be 
effected, gives the legislation such merit as to fully warrant its enactment. 


From these statements it is apparent that the payment authorized 
“in lieu of transportation by the shortest usually traveled route now 
authorized by law to be furnished in kind” had reference to trans- 
portation over rail carriers furnished on Government transportation 
requests, or for which the traveler was entitled to reimbursement as 
part of his actual and necessary expenses of travel, and for which 
the Government would be compelled to pay. The entire statute was 
intended to establish a substitute for the practice theretofore in exist- 
ence of reimbursing the personnel included within the act the cost of 
gas, oil, garage, etc., not exceeding the cost to the Government of 
rail and Pullman fare. It was not intended to and does not authorize 
payment of 3 cents per mile for travel by privately-owned automo- 
bile where the travel was ordered to be performed by Government 
vessel on which no fare would be charged. The payment of 3 cents 
per mile thereunder is authorized only where the “ transportation in 
kind” which would have been furnished by the Government would 
require a payment by the Government of a charge for the fare of the 
traveler. The voucher is not authorized to be paid and the officer 
submitting it will be so informed. 


(A-27897) 
PAY—ARREARS—MARINE CORPS ENLISTED MAN, DECEASED 


In the absence of evidence that claimant was the adoptive parent of the deceased, 
there is no authority of law to pay the arrears of pay due a deceased en- 
listed man of the Marine Corps to an uncle who had also been guardian of 
the enlisted man. 


Decision by Comptroller General McCarl, July 26, 1929: 

Review has been requested of the action taken in disallowing the 
claim of Ray C. Lakin for $40.65 arrears of pay due Raymond 
Nathan Lakin, formerly a private in the Marine Corps, at the date of 
his death. 

It appears that Raymond Nathan Lakin’s parents died while he 
was an infant, and from early childhood he was brought up and 
cared for by the claimant, who was his uncle and also his guardian, to 
the time of his becoming of age. The enlisted man left no widow or 
child and the claimant made claim for the arrears of pay as the 
nearest relatitve to the deceased enlisted man. 
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The act of May 27, 1908, 35 Stat. 373, provides: 


Hereafter in the settlement of the accounts of deceased officers or enlisted 
men of the Navy and Marine Corps, where the amount due the decedent’s estate 
is less than five hundred dollars and no demand is presented by a duly appointed 
Jegal representative of the estate, the accounting officers may allow the amount 
found due to the decedent’s widow or legal heirs in the foilowing order of prece- 
dence: First, to the widow; second, if the decedent left no widow, or widow be 
dead at time of settlement, then to the children or their issue, per stirpes; third, 
if no widow or descendants, then to the father and mother in equal parts, pro- 
vided father has not abandoned the support of his family, in which case to the 
mother alone; fourth, if either the father or mother be dead, then to the one 
surviving; fifth, if there be no widow, child, father, or mother at the date of 
settlement, then to the brothers and sisters and children of deceased brothers 
and sisters, per stirpes: Provided, That this Act shall not be so construed as to 
prevent payment from the amount due the decedent’s estate of funeral expenses, 
provided a claim therefor is presented by the person or persons who actually 
paid the same before settlement by the accounting officers. 


In decision of April 2, 1919, 25 Comp. Dec. 720, construing a simi- 
lar statute relating to settlement of the accounts of deceased officers 
or enlisted men of the Army, it was held that in the absence of 
affirmative evidence of adoption in substantial compliance with the 
requirements of law, a foster parent of a deceased officer or enlisted 
man of the Army was not entitled to receive the arrears of pay due 
said decedent. 

The rule laid down in the decision cited is controlling in the 
instant case. The claimant is, at most, a foster parent and there is 
no evidence or allegation that the deceased enlisted man was adopted 
by claimant. 

Accordingly, the action taken in disallowing the claim must be and 
is sustained. 


(A-27897) 


GRATUITIES—SIX MONTHS’ DEATH—MARINE CORPS ENLISTED 
MAN 


A foster parent who is not an adoptive parent does not come within the mean- 
ing of “parent” as used in the act of May 22, 1928, 45 Stat. 710, granting 
six months’ death gratuity to certain classes of relatives of officers and 
enlisted men of the Navy and Marine Corps. 


Decision by Comptroller General McCarl, July 26, 1929: 

There is for consideration the claim of Mrs. Lillian M. Lakin 
for 6 months’ death gratuity at the rate of $21 per month on account 
of the death, while in the service, not the result of his own miscon- 
duct, of Raymond Nathan Lakin, formerly a private in the Marine 
Corps. 

It appears that the parents of the enlisted man died while he was 
an infant and from early childhood he was brought up and cared for 
by claimant and her husband, who was the enlisted man’s uncle and 
his guardian. 

The act of May 22, 1928, 45 Stat. 710, provides: 


Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or 
nurse on the active list of the regular Navy or regular Marine Corps, or on 
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the retired list when on active duty, the Paymaster General of the Navy shall 
cause to be paid to the widow, and if there be no widow to the child or chil- 
dren, and if there be no widow or child, to any other dependent relative of 
such officer, enlisted man, or nurse previously designated by him or her, an 
amount equal to six months’ pay at the rate received by such officer, enlisted 
man, or nurse at the date of his or her death. The Secretary of the Navy 
shall establish regulations requiring each officer and enlisted man or nurse 
having no wife or child to designate the proper dependent relative to whom 
this amount shall be paid in case of his or her death. Said amount shall be 
paid from funds appropriated for the pay of the Navy and the pay of the 
Marine Corps, respectively: Provided, That if there be no widow, child, or 
previously designated dependent relative, the Secretary of the Navy shall cause 
the amount herein provided to be paid to any grandparent, parent, sister, or 
brother shown to have been actually dependent upon such officer, enlisted man, 
or nurse prior to his or her death, and the determination of such fact by the 
. Secretary of the Navy shall be final and conclusive upon the accounting officers 
of the Government: * * *., 


The enlisted man in this case left no widow or child, and he had 
not previously designated any dependent relative. Therefore, pay- 
ment could be made only to a grandparent, parent, sister, or brother, 
after a determination by the Secretary of the Navy that such rela- 
tive was actually dependent on the enlisted man prior to his death. 
There has been no determination by the Secretary of the Navy of 
actual dependency, and even if there had been such determination, 
payment to claimant would not be authorized since she does not come 
within any of the classes of relatives named in the statute. At most, 
she was a foster parent, and the rule is well settled that a foster 
parent is not entitled to the rights of an actual parent in the absence 
of evidence of adoption by such foster parent. See in this connec- 
tion 25 Comp. Dec. 720; see, also, 4 Comp. Gen. 554. 


(A-16756) 
RETURNS OFFICE—CHANGE ORDERS 


While copies of all change orders are required to be forwarded to the General 
Accounting Office for filing with the original contract, additional copies of 
such change orders are not required to be forwarded for returns office 
purposes. 


Comptroller General McCarl to the Secretary of War, July 29, 1929: 

There has been received your letter of July 11, 1929, to the effect 
that prior to the effective date of the act of February 4, 1929, 45 Stat. 
1147, the chief clerk of the Interior Department had informed the 
War Department in letter dated June 11, 1929, that copies of change 
orders under article 3 of the Standard Form of Construction Con- 
tract were not required to be filed in the returns office, and you ask, 
since the returns office has been transferred to this office, whether it 
is intended to continue the effectiveness of the ruling of July 11, 1929, 
concerning the filing of change orders under article 3 of the Stand- 
ard Form of Contract. 

The said article 3 of the Standard Form of Contract provides that: 


Changes. The contracting officer may at any time, by a written order, and 
without notice to the sureties, make changes in the drawings and (or) specifi- 
cations of this contract and within the general scope thereof. If such changes 
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eause an increase or decrease in the amount due under this contract, or In the 
time required for its performance, an equitable adjustment shall be made and 
the contract shall be modified in writing accordingly. No change invviving an 
estimated increase or decrease of more than five hundred dollars shall be 
ordered unless approved in writing by the head of the department or his duly 
authorized representative. * * 


The procedure has long maintained, and it is necessary under the 
law, in the proper settlement of accounts, that there be forwarded 
to this office for filing with contracts, copies of all change orders 
issued under the contracts. However, it is not necessary that there 
be forwarded to this office duplicate copies of the change orders for 
filing with copies of the contracts in the returns office. That is to say, 
there should continue to be forwarded to this office for filing with the 
original contract a copy of all change orders issued thereunder, but 
there need not be forwarded for returns office purposes, additional 
copies of such change orders. 

Your question is answered accordingly. 


(A-27151) 
PUBLIC BUILDINGS—MUNICIPAL SEWER-CONNECTION CHARGES 


The amount charged the United States by a municipality for the privilege of 
connecting the sewers of a Veterans’ Bureau hospital with an extension 
sewer of the city is not a tax levied against the Federal Governnrent and 
may be paid on the basis of an implied contract» as a part of the cost of 
construction of the hospital, where the Government authorities were advised 
before the connection was effected that the charge would be made. 


Decision by Comptroller General McCarl, July 31, 1929: 

Keview has been requested of the disallowance, under date of 
April 30, 1929, of the claim of the city of Portland, Oreg., for the 
sum of $1,464.60, being the amount charged to the United States for 
the privilege of connecting the sewers of the United States Veterans’ 
Hospital located near the city, with the extension of Woods Street 
gulch sewer. 

From the record and evidence submitted it appears that on Janu- 
ary %, 1926, prior to the beginning of construction work on the 
hospital, the city council of Portland, upon the request of the regional 
manager of the United States Veterans’ Bureau for the providing 
of sewer facilities to serve the hospital that was to be constructed on 
the University of Oregon Medical School tract, adopted a resolution 
assuring the officials of the hospital that if the building should be 
constructed at that location “sewer facilities would be provided by 
the city”; that by Ordinance 52059 passed by the city council May 
4, 1927, the construction of the sewer for the purpose indicated, to be 
known as the extension of the Woods Street gulch sewer, said facili- 
ties being designed, also, to provide for sanitary and storm water 
drainage for a portion of Portland City Homestead, was ordered by 
the council, the cost thereof to be assessed upon property specially 
and peculiarly benefited thereby which was declared to ve all the 
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lots, parts thereof, and parcels of land within a described district; and 
that by Ordinance 53501 passed by the city council November 12, 
1927, the cost of constructing the sewer was declared to be the sum 
of $10,369.12 which amount was prorated to and assessed against 
property benefited, the share chargeable to the Veterans’ Bureau 
hospital property being the sum of $1,464.60. It appears, also, that 
the construction of the hospital was proceeded with by authorities 
of the Veterans’ Bureau on the assumption, in the light of the word- 
ing of the foregoing resolution, that the city of Portland would con- 
struct the sewer and permit the Government to connect sewers from 
the hospital buildings therewith free of charge, but the city disclaims 
any such intention, it being stated that under its charter all sewers 
are required to be constructed at the expense of the property owners 
benefited and that the city never pays for sewer construction out of 
the general fund. 

The Veterans’ Bureau has recently advised this office in response 
to a request for further information on the matter that on October 21, 
1927, and subsequent to the completion of the sewer, the city of 
Portland served the first notice of assessment, and on November 29, 
1927, billed the regional manager for the amount in question “ For 
the privilege of the United States Veterans’ Bureau connecting with 
the Woods Street gulch sewer line”; and that the bureau first 
availed itself of the privilege of connecting with the sewer on April 
29, 1928, when manhole No. 16 was erected, and again on July 1, 
1928, when manhole No. 21 was erected. 

It has been held that the Government is not liable for assessments 
levied against it for cost of sewer construction along streets con- 
tiguous to Government property. 2 Comp. Dec. 375; 4 id. 116; 11 
id. 629. It has been held, also, that assessments against the Gov- 
ernment for the proportionate cost of sprinkling streets, repairing 
sidewalks, laying curbing, and paving an alley in front of or along- 
side property owned by the Government, were not payable from 
Federal funds. 9 Comp. Dec. 181; 15 id. 227; 3 Comp. Gen, 416; 
29 MS. Comp. Gen. 383, decision of January 15, 1924. The decisions 
in the cases cited were based on the theory that the charges were in 
the nature of taxes upon Government property and that there was 
no authority of law for the taxing by a State, or subdivision thereof, 
or by a municipality of property owned by the Government or of an 
instrumentality of the Government. On the other hand, it has been 
held that the payment of tolls over highways and bridges was proper 
where the highways and bridges had not been constructed with the 
aid of Federal funds and, also, that fees charged by a State for 
issuing water certificates to secure rights to the use of water against 
other users, were not objectionable as a State tax. 24 Comp. Dec. 
45; 1 Comp. Gen. 560; 4 id. 366; 5 id. 413. 
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The decision in 4 Comp. Dec. 116, referred to above, held that the 
Government was not liable for a proportionate share of an assess- 
ment levied by a city to cover the cost of extending a sewer past the 
site where a new post-office building was to be erected, as payment 
would result in the diversion of funds provided for the erection of 
the structure to a payment to the city for a sewer not owned by the 
Government, not passing under its property, nor under its control 
or direction, but the case here under consideration may be differ- 
entiated from the case there considered in that the sewer here in 
question does pass under a portion of the hospital property, although 
there is nothing to show that the Government will have any control 
over its operation and will not be concerned therewith other than 
for the use of same in disposing of hospital sewage and for draining 
purposes. 

The charge for connecting with the sewer in this case appears to 
be more analogous to charges for tolls for the use of highways and 
bridges and for water services than to taxes. The Supreme Court of 
the United States in distinguishing between taxes and tolls in the 
case of Sands v. Manistee River Improvement Company, 123 U. S. 
288, said: 


There is no analogy between the imposition of taxes and the levying of tolls 
for improvement of highways; and any attempt to justify or condemn proceed- 
ings in the one case, by reference to those in the other, must be misleading. 
Taxes are levied for the support of government, and their amount is regulated 
by its necessities. Tolls are the compensation for the use of another’s property, 
or of improvements made by him; and their amount is determined by the cost 
of the property, or of the improvements, and considerations of the return which 
such values or expenditures should yield. * * * 


The amount charged to the Government for the privilege of con- 
necting with the city sewer can not be said under the above definition 
to have been in the nature of a tax. Therefore, as neither the assess- 
ment of the pro rata cost of construction nor actual connections with 
the sewer appear to have been made until after the sewer had been 
completed, and the Government authorities had been notified of the 
amount that would be charged for the privilege of making the con- 
nection, the amount claimed is considered as being allowable on the 
basis of an implied contractual agreement. Accordingly, a settle- 
ment will issue in due course for the amount charged to the Govern- 
ment for the privilege of connecting with the sewer as a part of the 
cost of construction of the hospital. 


(A-27621) 


APPROPRIATIONS—LAPSED—CERTIFICATION OF CLAIMS ARISING 
SUBSEQUENT THERETO 


The appropriation under the title Navy Yard, Puget Sound, Wash., made by the 
act of June 15, 1917, 40 Stat. 208, was an appropriation for the fiscal years 
1917 and 1918 and the fact that it was set up and treated as a part of the 
no-year appropriation under the same title does not make it a no-year appro- 
priation available until expended, 
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Claims accruing against such appropriation after the balance thereunder had 
been carried to the surplus fund of the Treasury pursuant to law are not 
for reporting to the Congress by the accounting officers for an appropriation 
as certified claims, as they were not incurred during the period of avail- 
ability of the appropriation. The matter of securing an appropriation for 
the payment of said claims is for the consideration of the administrative 
office, and for presentation to the Congress through the Bureau of the 
Budget. 

Comptroller General McCarl to the Secretary of the Navy, July 31, 1929: 

There are before this office for consideration and settlement several 
claims aggregating $268 forwarded by the Navy Department for 
direct settlement involving payment of compensation to private own- 
ers for the acquisition of easements over private lands in connection 
with the installation of telephone control lines between the Keyport 
Radio Station and the navy yard at Puget Sound, Washington. 

The act of June 15, 1917, 40 Stat. 208, provided: 

Puget Sound, Washington, Navy Yard: The Secretary of the Navy is author- 
ized to acquire by gift, purchase, or condemnation, easements over private land 
where necessary for the installation of a telephone, power, and distant-control 
line for the radio station at Keyport, Washington, between said station 


and the navy yard, Puget Sound, Washington, $3,500, which sum is hereby 
appropriated. 


It appears that this appropriation of $3,500 was set up and carried 
on the books of the Treasury as a part of the no-year appropriation 
“Navy Yard, Puget Sound, Wash.,” and that during the fiscal years 
1917 and 1918 there was paid out for the purposes contemplated 
by the appropriation the sum of $714, leaving an unexpended 
balance of $2,786. By letter of August 12, 1924, the Secre- 
tary of the Navy forwarded a statement to the Treasury involv- 
ing no-year appropriations stating that the balances thereunder were 
no longer needed for expenditures, the projects having been com- 
pleted, and requesting that the amount given in such statement with 
respect to each appropriation be carried to the surplus fund of the 
Treasury as of June 30,1924. Under the “ Navy Yard, Puget Sound, 
Wash.,” appropriation there were given five items for carrying to the 
surplus fund, including the item of $2,786 above mentioned. The 
funds in question were carried to the surplus fund in compliance 
with the request of the Secretary of the Navy by warrant No. 105, 
dated June 30, 1924. 

The Navy Department states in letter of February 4, 1929, that 
upon the enactment of the law quoted herein steps were taken to se- 
cure easements as provided by the appropriation but that difficulty 
was experienced in effecting satisfactory arrangements with several 
of the owners due to excessive prices demanded or inability to obtain 
the addresses of the parties in whom title was vested, and that it be- 
came necessary to request the Attorney General to institute condemna- 
tion proceedings to acquire the easements. No further action appears 
to have been taken in connection with the matter until by letter of 
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March 24, 1928, the Secretary of the Navy directed the commandant, 
Thirteenth Naval District, to again take up with the various owners 
of the land over which a right-of-way was required the question of 
arriving at a reasonable price and that as a result of such negotia- 
tions easements were obtained from the property owners whose claims 
are now for consideration at prices which it is stated are considered 
to be reasonable and just. It is stated by the Navy Department that 
in view of the fact that no formal agreements were made with the 
owners prior to the return of the balance of the funds to the surplus 
fund of the Treasury there are no funds available for the payment 
of the present claims, and the suggestion is made that said claims be 
submitted to the Congress for appropriation as certified claims. 

There is nothing in the appropriation made by the act of June 15, 
1917, under the title “ Navy Yard, Puget Sound, Wash.,” indicating 
that the said appropriation was to be considered and treated as a 
no-year appropriation available until expended, or that it should 
become a part of the no-year appropriation carried on the books of 
the Treasury under that title. Section 2 of the act provided that the 
appropriations made by that act unless otherwise specified therein 
should be available during the fiscal years 1917 and 1918, and in view 
thereof the item of appropriation involved here should have been set 
up and carried as an appropriation for thé two fiscal years referred to. 
It should have been considered as an appropriation covering obliga- 
tions incurred during those two fiscal years only and the unexpended 
balance thereunder should have been carried to the surplus fund of 
the Treasury as of June 30, 1920, instead of June 30, 1924, as provided 
by the surplus fund act of June 20, 1874, 18 Stat. 110. 

It appears that the obligations represented by the claims now under 
consideration were incurred, not in 1917 or 1918, but in 1928 and 1929 
ostensibly under an appropriation the balance of which had been car- 
ried to the surplus fund in accordance with law. Under such circum- 
stances there is no authority of law for accounting action as suggested 
by the Navy Department, i. e., the reporting of the claims to the 
Congress by this office for appropriation as certified claims, as the 
said claims were not incurred during the period of availability of the 
appropriation. The matter appears one properly for the considera- 
tion of the administrative office, with a view to bringing to the atten- 
tion of the Congress through the Bureau of the Budget for reappro- 
priation from the surplus fund of a sufficient amount of the funds 
under the lapsed appropriation or the making of a new appropriation 
for the payment of these claims. 

The claims in question will be held in abeyance by this office untii 
an appropriation for the payment of the same has been made by law 
at which time the necessary action for the settlement of the same will 
be taken. 
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(A-27951) 
CONTRACTS—TUITION OF INDIAN CHILDREN 


While the act of March 7, 1928, 45 Stat. 215, waived the requirements of section 
8744, Revised Statutes, with respect to agreements for the tuition of Indian 
children in State and private schools, it did not waive the requirement that 

there be filed in the General Accounting Office evidence of the contract—in 

whatever form—for such tuition. 


Comptroller General McCarl to the Secretary of the Interior, July 31, 1929: 

There has been received with reference to letter dated May 2, 1929, 
of this office, respecting the filing of evidence of agreements between 
superintendents, etc., of Indian agencies and State school authorities, 
for the education of Indian children, your letter of July 10, 1929, in 
which you submit that the act of March 7, 1928, 45 Stat. 215, did not 
require the execution of such contracts for filing in this office. It 
seems to be the contention of the submission that any such require- 
ment would make it more difficult in securing agreements with State 
schools for the education of Indian children. 

There appears to be some confusion in the submission of July 10, 
1929, as to what are contracts and in this connection your attention 
is invited to the general rule that a contract represents a meeting of 
the minds of the parties, and to the following extract from volume 
2, Page on Contracts, page 883, section 568: 


While the growth of our law has been steadily obliterating the once impor- 
tant distinction between the formal and the simple contract, a new classification 
of simple written contracts has developed. Simple written contracts are to 
be divided into three classes: (1) Contracts which are in writing, but which 
neither need to be in writing nor to be proven by writing; (2) contracts which 
do not need to be in writing but must be proven by writing; and (3) contracts 
which must be in writing. This classification is not one of grade or raak of 
the various kinds of contract. They are all of the same rank, being all simple 
contracts, nor is the difference between them in the manner of execution. These 
three classes of contracts present many resemblances and but few differences in 
questions arising out of the material on which and with which the contracts 
are to be written, the method and form of signature, and delivery. The great 
distinction between these classes of contracts arises on the question of what 


in law can constitute the contract, for the purpose of determining the terms 
thereof, © * * 


Section 3744, Revised Statutes, requires all contracts of the Secreta- 
ries of War, Navy, and Interior and of the officers under them ap- 
pointed to make contracts, to be reduced to writing and signed by the 
parties with their names at the end thereof. These are formal contracts 
and are of the c!ass three mentioned in the above quoted extract from 
Page on Contracts. With respect to the Interior Department, the act 
of June 5, 1924, 43 Stat. 392, waived the requirements of section 3744, 
Revised Statutes, in the case of contracts not exceeding $100 in an 
aggregate amount by permitting them to be made in the manner 
common among business men and the act of March 7, 1928, making 
appropriations for the support of Indian day and industrial schools, 
etc., provided that certain expenditures could be made— 


* * * for the tuition of Indian children enrolled in the public schools 
under such rules and regulations as the Secretary of the Interior may pre- 





DECISIONS OF THE COMPTROLLER GENERAL 47 


scribe, but formal contracts shall not be required, for compliance with section 
8744 of the Revised Statutes, for the payment of tuition of Indian children in 
public schools or of Indian children in schools for the deaf and dumb, blind, or 
mentally deficient. 

That is to say, the act of March 7, 1928, for the fiscal year 1929, 
waived the requirements of section 3744, Revised Statutes, for con- 
tracts for the tuition of Indian children in public schools or of 
Indian children in schools for the deaf and dumb, blind, or mentally 
deficient, regardless of the amount of the tuition, but it did not waive 
the requirement of a contract for such service. The waiver was as 
to form and not as to substance and this office has not been advised 
of any situation where Indian children are sent to State schools or 
deficient Indian children are sent to other schools without some form 
of understanding with the authorities of said schools for the tuition 
of these children. It may be possible that in many instances the 
understanding—contract, meeting of the minds of the parties— 
is evidenced by letters between those responsible officers having the 
Indian children in charge and the school authorities, or the contract 
may be more formal than this but less formal than the terms of sec- 
tion 3744, Revised Statutes, require. It is the evidence of such un- 
derstanding, or contract, that is required to be filed in this office for 
use in the audit and settlement of claims and ‘accounts arising out of 
the payment of the tuition. This was the substance of the decision 
dated March 27, 1929 (A-26332), to you, wherein it was said: 

The decision in 4 Comp. Gen. 159, referred to in your submission, is to the 
effect that neither advertising nor formal contracts are required where the 
purchases do not exceed $100 in amount, and the action taken in the audit, 
referred to in your submission, was not intended as a modification of said 
decision. That is to sey, it was not intended by such action to require either 
advertising or the execution of a formal contract, but merely to require that 
the informal contract or the written evidence of the agreement out of which 
the continuing obligation arose be filed as required by section 3743, Revised 
Statutes, as amended. See 4 Comp. Gen. 568; 5 id. 130; 6 id. 12 and 642. 

This office does not understand that the requirement there be filed 
here the evidence of the agreement for the tuition of Indian chil- 
dren—whether the agreement consists of a formal contract executed 
in accordance with section 3744, Revised Statutes, or less formal 
contracts consisting of an exchange of letters, a signed memorandum 
of the terms of the agreement, or in whatever form the agreement 
for the tuition may be stated—should affect, in any manner, the ar- 
rangements between those having in charge the education of Indian 
children and State or private schools to which these children are sent. 

The purpose of section 3743, Revised Statutes, is to provide a basis 
for the audit of expenditures made in fulfillment of Government 
obligations. It is fundamental that there be written evidence of all 
Government obligations on which payments are to be made, and that 
the Government be not in the position of relying upon the memory 
or recollection of some officer or employee to establish the terms of 
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its obligations. It is this written evidence that is required to be filed 
in this office for use in the audit and settlement of claims and 
accounts. 


(A-28088) 


LEAVES OF ABSENCE—MILITARY—NATIONAL GUARD MEMBERS 
PARTICIPATING IN A PARADE 


A civilian employee of the United States who is also a member of the National 
Guard of a State is not entitled to military leave under section 80 of the 
act of June 8, 1916, 39 Stat. 203, while absent from duty participating in a 
“parade,” such parade in itself not constituting field or coast-defense train- 
ing within the meaning of the act. 


Comptroller General McCarl to the Secretary of the Navy, July 31, 1929: 
There has been received your letter of July 23, 1929, as follows: 


You are advised that John 8. Haymaker, a civilian employee of the U. 8. 
Navy Yard, Philadelphia, Pa., is a private in the 103rd Observation Squadron, 
28th Division Air Service, Pennsylvania National Guard. 

Under date of April 6, 1929, John S. Haymaker requested three hours “ mili- 
tary leave” for the purpose of reporting for roll call and marching in a parade 
under orders from competent authority. John 8S. Haymaker states that failure 
to report would have resulted in court-martial proceedings being instituted 
against him. 

The national defense act of June 3, 1916, section 80 (39 Stat. 203; title 32, 
sec. 75, U. 8. C.), provides: 

“That all officers and employees of the United States who shall be members 
of the National Guard shall be entitled to leave of absence from their respective 
duties without loss of pay, time, or efficiency rating on all days during which 
they shall be engaged in field or coast-defense training ordered or authorized 
under the provisions of this act.” 

There does not appear to be any statute other than the above applicable to 
the members of the National Guard outside of the District of Columbia, for 
which reason the Navy Department is loath to apply the principles set forth in 
the decisions of July 3, 1922 (2 Comp. Gen. 1), and March 26, 1927 (6 Comp. 
Gen. 635), as said decisions related to members of the National Guard of the 
District of Columbia. 

The Navy Department is uncertain as to whether the participation in said 
exercises by members of the 103rd Observation Squadron, 28th Division Air 
Service, Pennsylvania National Guard, is the engagement in field or coast- 
defense training such as to entitle an employee of the navy yard, Philadelphia, 
Pa., a member of said organization who participated in said exercises, to leave 
of absence without loss of pay or time. 

Your advice in the premises is requested. 


The only law authorizing military leave of absence for officers and 
employees of the United States who are members of the National 
Guard of the several States is contained in section 80 of the national 
defense act of June 3, 1916, quoted by you, and it will be noted that 
the leave therein authorized is limited to the time engaged in field or 
coast-defense training, ordered or authorized under the provisions 
of that act, and does not include absence for National Guard service 
for other purposes. 

Section 92 of the national defense act of June 3, 1916, 39 Stat. 206, 
requires the participation of each company, troop, battery, and de- 
tachment of the National Guard in “encampments, maneuvers, or 
other exercises, including outdoor target practice, at least 15 days 
in training each year, including target practice,” unless excused by 
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the Secretary of War, and section 94 provides for “encampments, 
maneuvers, or other exercises, including outdoor target practice, for 
field or coast-defense instruction.” 

The regulations providing for such encampments, etc., are con- 
tained in section 3 of National Guard Regulations No. 45. 

The Standard Dictionary defines the word “ parade” in the mili- 
tary sense, as a marshaling and maneuvering of troops for display 
or official inspection. It would seem that a mere parade, in itself, 
may not be considered as coming within the terms of encampments, 
maneuvers, or other exercises for field or coast-defense training 
authorized by sections 92 and 94 of the national defense act and the 
regulations made in pursuance thereof. 

You are advised, therefore, that Mr. Haymaker is not entitled 
under said section 80 of the national defense act to three hours’ leave 
for the purpose of participating in a parade of his organization. 


(A-27728) 


PAY—FRACTIONAL MONTHS—COMMISSIONED WARRANT OFFICER 
OF THE NAVY 


The pay and allowances of a commissioned warrant officer of the Navy under 
the limitations prescribed in section 2 of the act of February 16, 1929, 45 
Stat. 1187, for fractional portions of 28, 29, or 31 day months, must be so 
adjusted that were the conditions to continue for a year the officer’s pay 
would exactly equal the statutory limit. 


Comptroller General McCarl to the Secretary of the Navy, August 5, 1929: 

There has been received your Ist indorsement of July 12, 1929, 
requesting decision of the question submitted in letter of the Pay- 
master General of the Navy dated July 6, 1929, as tp the proper 
method of computing the pay and allowances of a commissioned 
warrant officer during his second three years of commissioned service 
for the period February 16 to 28. 

Referring to the decision of this office of April 12, 1929, A-26094, 
holding that under the limitations prescribed in section 2 of the act 
of February 16, 1929, 45 Stat. 1187, the total pay and allowances of 
a commissioned warrant officer during his first three years of com- 
missioned service may not exceed $260.26 ‘for a 28 (or 29) day month, 
$262.66 for a 30-day month, or $263.87 for a 31-day month; during 
the second three years of commissioned service may not exceed 
$268.60 for a 28 (or 29) day month, $271 for a 30-day month, or 
$272.20 for a 31-day month, etc., and to the decision of June 29, 
1929, A-27728, holding that the said limitations were applicable to 
commissioned warrant officers entitled to the saved pay of a warrant 
officer, the Paymaster General states: 

* * * it is requested that a decision be obtained as to the proper rate of 
pay of a commissioned warrant officer drawing the saved pay of a warrant 


officer after 12 years’ service, for the month of February. There appears to be 


two methods of arriving at the rate of pay of a chief wanes officer under 
these conditions, to wit: 
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(a) From February 16 to February 28, pay at $189.00 per month; % 





erectile $94. 50 
Rental allowance at $60 per month; % equals__._-----_-------_-_--__ 30. 00 
Subsistence allowance February 16 to 28 at $1.20 a day..-----_---.--__ 15. 60 

Ne era ac la in ccs acne chenanceaatnmagesentatmnabai .10 
pi ceeddalihcbichdedbindesconhnichndabessdichistnd deeded . 30 
Liaseealteeee lilies anenageesc verted niaiestirosmaiemaldepenessiidttninitagerenpwimntsinnseenanentssninteigieete . 80 





(b) February 16 to February 28, pay at $189.00 per month; % equals. 94.50 
Rental allowance at $46 (reduced by limitation) ; 44 equals.........--- 23. 00 
Subsistence allowance February 16 to 28 at $1.20 a day__.---_------__ 15. 60 





2. It will be noted that in example (a) if one-half of the pay and one-half of 
the rental allowance is allowed and subsistence allowance at the rate of $1.20 
per day for 13 days, total pay equals $140.10. One-half of the monthly limited 
rate of $268.60 equals $134.30. The difference, $5.80, would be required to be 
deducted from the rental allowance. In case (b) if the rental allowance is 
reduced first by $14 on the basis of one month, and $23 is allowed as rental 
allowance for the last half of February, total pay and allowances for that period 
would be $133.10, or a difference of $1.20 in the two methods. It is requested 
that a decision be obtained whether a chief warrant officer, with dependents, 
drawing the saved pay of a warrant officer is entitled to pay and allowances not 
to exceed $134.30 under method (a) or $133.10 under method (0) for the period 
from February 16 to February 28. 





































The example submitted is that of a commissioned warrant officer 
with dependents during his second three years of commissioned 
service who is entitled to the saved pay of a warrant officer after 12 
yeurs’ service, $189 per month, whose total pay and allowances may 
not exceed $3,258 a year, or $268.60 for the month of February. The 
question presented is how the amount of $268.60 should be divided 
between the first and second half of the month. Where the statute 
fixes a maximum for pay, rental, and subsistence allowances, it has 
been customary in the computation to reduce the rental allowance 
first to bring the total within the statutory limit. See A~-25612, 
January 15, 1929, to the Secretary of War. And for fractional por- 
tions of 28, 29, or 31 day months the payment must be so adjusted 
that were the conditions to continue for a year the officer’s pay would 
exactly equal the statutory limit. To ascertain the correct procedure 
for the fractional period therefore requires consideration of the 
entire month. In the case presented the correct payment is ascer- 
tained as follows: 


Feb. 1 to 15: 
Pay at $189 per month; % equals______--_____-_-___--____ $94. 50 
Rental allowance at ($60 per month reduced by limitation 
I I sea lese iti peieaeieiprieiansinoaiamansinciiainineaniiiainaet 23. 00 


Subsistence allowance, 15 days at $1.20_..-------__---_-__ 


Feb. 16 to 28: 
Pay at $189 per month; %4 equals__..._..____---------_-. 
Rental allowance at ($60 per month reduced by limitation 
I a a ds cree ace inhi ae 23. 00 
Subsistence allowance, 13 days at $1.20_...---------_-__- ; 






Total for the nronth_..-..--. Sits Shit di tenths Righiaik tea paitnieinae 
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This conforms to the procedure suggested by the Paymaster Gen- 
eral as “(b).” The question submitted is answered accordingly. 


(A-28046) 


CONTRACTS—DISCOUNTS—DEDUCTIONS ON ACCOUNT OF 
DEFICIENCIES 


A contractor who is paid within the discount period for coal delivered under 
a contract is chargeable with the stipulated discount and a disbursing 
officer is chargeable with any failure to make the proper discount deductions. 

A disbursing officer who makes payment of the contract price for coal delivered 
under a contract before the coal is analyzed is chargeable as an overpay- 
ment with any sum which should have been deducted on account of any 
deficiency in the coal. 

A disbursing officer may recoup any overpayments made under a contract by 
use of cash deposits of the contractor for faithful performance. 


Comptroller General McCarl to W. J. Lawton, special disbursing agent, 
Department of Commerce, August 5, 1929: 


There has been received in reference to contract C3A-1036, dated 
February 2, 1929, between the Superintendent of Lighthouses, Staten 
Island, N. Y., and the Maritime Coal Co. (Inc.), for delivery of 


400 tons of coal at $4.41 per ton, your letter of July 9, 1929, as 
follows: 


1. Forwarded herewith for ready reference is copy of voucher No. 3678 
forwarded with my accounts for the third quarter, and also copy of contract 
C3a-1036. This contract provided for discount of 2% 10 days. The coal was 
delivered on February 25th and properly certified voucher received March 6th, 
making expiration of discount period March 16th. The voucher was certified 
for payment and payment made on March 13th less discount of $38.72. Due 
to this offer of discount the voucher was authorized for payment prior to 
receipt of analysis from the Bureau of Mines, it having been considered that 
the security for the proper performance of the contract furnished by the 
Maritime Coal Company would be sufficient to offset any deductions that 
might be necessary due to coal not being of quality specified in contract and 
also as no previous difficulty had been experienced with this company prior to 
this contract this office fully expected the coal would be of the quality required 
by the contract. However, when the analysis of the Bureau of Mines, copy 
attached, was received on March 18, which by the way was two days after the 
expiration of the discount period, it was found that the ash content was 15.6% 
in excess of that allowed by the contract, which amounted to $605.82 and is 
deductible from the contract in accordance with the terms thereof. 

2. Also there is a further deduction of $68.47 due to use of different kind of 
coal (forge coal) on hand pending the receipt of coal on this contract on 
account of excessive time in delivery. The contract called for delivery between 
February 11 and 14, 1929. A boatload was received on February 6th but on 
account of poor quality was rejected and replacing boatload was received 
February 25th, 1929, and accepted February 26, 1929. As coal was not deliv- 
ered within the period from February 11 to February 14 as required by the 
eontract the supply of bituminous coal on hand was consumed and it was nec- 
essary to obtain coal from other sources. Bituminous coal could have been 
obtained locally at $8.00 per ton, but a supply of forge coal was on hand which 
cost $5.50 per ton and this forge coal was used instead. The amount of this 
coal used pending the receipt of bituminous coal from the contractor was 62- 
182/224 tons which, at the price of $1.09 per ton, the difference between the 


price of forge coal of $5.50 per ton and contract price of $4.41 for bituminous 
coal, amounts to $68.47. 


3565° —30—5 
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; 8. The total deduction therefore that should have been made on this contract 
is $674.29. Attempt has been made to collect this amount from the Maritime 
Coal Company but without result. 

4. This office has on hand three certified checks from this company in the 
amount of $638.00, two of which amounting to $453.00 were deposited as secur- 
ity on the present contract and one in the amount of $185.00 on a subsequent 
proposal. 

5. The difference between the overpayment on the contract in question and 
the certified checks is $36.29, which is offset by the discount of $38.72, deducted 
as referred to in paragraph 1. 

6. As the discount period would have expired had the account been held in 
abeyance until the receipt of the analysis from the Bureau of Mines precluding 
deduction of discount it would appear that no loss has been occasioned the 
Government by this transaction and it is proposed to deposit: the certified 
checks amounting to $638.00 to my credit and consider the matter closed. 
Advice is requested as to whether or not this is acceptable to the General 
Accounting Office in so far as the settlement of my accounts is concerned. 


The payment of $1,897.27 for the 439 tons of coal delivered was, as 
stated by you, $674.29 in excess of the amount that should have been 
paid to the contractor ; that is, the amount that should have been paid, 
not deducting discount, was $1,261.70 and discount at the stipu- 
lated rate of 2 per cent, 10 days, is $25.23, or a net payment of 
$1,236.47. There was thus an overpayment of the difference between 
$1,897.27 and $1.236.47, or $660.80. 

The three checks aggregating $638 should be applied in part satis- 
faction of the overpayment of $660.80 to the contractor, leaving a 
balance of $22.80 which will be charged in the audit and settlement 
of your accounts. This balance of $22.80 on this item should be de- 
posited in the Treasury or transmitted to this office without delay 
for same can not be allowed to you on the basis suggested that had 
you waited for the analyses the discount period would have expired 
before payment could have been made. Payment was made within 
the discount period and the Government thereby became entitled to 
the 2 per cent discount. 





(A-27565) 
DEPARTMENTS AND ESTABLISHMENTS—SERVICES BETWEEN 


Under the provisions of section 7 of the act of May 21, 1920, 41 Stat. 613, 
authorizing the transfer of funds from one department or bureau to an- 
other for direct expenditure when there is involved a procurement by pur- 
chase or manufacture of stores or materials, or the performance of services 
for another department, there is no authority for the transfer of funds from 
appropriations of the War Department to the Bureau of Agricultural Eco- 
nomics, Department of Agriculture, for the purpose of instructing and 
licensing by that bureau of members of the Army Veterinary Corps as Fed- 
eral hay inspectors, such instructing and licensing not constituting such 
services as are contemplated and covered by that section. 
















Comptroller General McCarl to the Secretary of the Treasury, August 8, 1929: 

There are returned without countersignature War Department 
transfer appropriation warrants Nos. 21 and 22 in which, citing as 
authority section 7 of the act of May 21, 1920, 41 Stat. 613, it is 
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proposed to transfer funds from the War Department appropria- 
tions “ Medical and Hospital Department, 1930,” and “ Incidental 
expenses of the Army, 1930,” to the Department of Agriculture under 
appropriations ef the same title to cover the alleged cost of instruct- 
ing and licensing members of the Veterinary Corps of the Army as 
Federal hay inspectors. 

The matter was the subject of two decisions of this office dated 
June 7 and July 10, 1929, in which it was held that the transfer of 
the funds in question was not authorized, and the two transfers here 
under consideration are submitted with requests of the War Depart- 
ment and Department of Agriculture that said decision be reconsid- 
ered and the transfers approved. 

In a letter dated July 5, 1929, from the Bureau of Agricultural 
Economics, Department of Agriculture, to the Chief of Finance, War 
Department, it is stated: 


You will find inclosed copy of a letter from the Chief of the Division of 
Bookkeeping and Warrants of the Treasury to the Secretary of Agriculture 
and a letter from the Comptroller General to the Secretary of the Treasury in 
which the Comptroller General refuses to approve a warrant transferring 
$1,350 from your appropriation “ Medical and Hospital Department, 1930,” to 
this department. We have been advised informally also by the Comptroller 
General's oflice that a similar transfer of $2,250 from your appropriation “ In- 
cidental expenses of the Army, 1930,” will likewise be disapproved. It is be- 
lieved that if proper explanation in regard to the use of these funds is made to 
the Comptroller General, that he will change his decision and approve the 
transfers. It is believed, however, that the request should be made by you as the 
work is to be done for the benefit of the Army. It will, therefore, be appreciated 
if you will take this matter up with the Comptroller General, if you desire to 
have this department carry on this work. 

It is believed that if this is done, attention should be called to the items in 
the 1930 Budget covering these specific items. That on page 1083 of the Budget 
providing for the appropriation “General Expenses of the Army, 1930,” clearly 
states that the $2,250 is for “ Department of Agriculture, for training and 
supervision of members of the Veterinary Corps licensed as hay inspectors.” 
The $1,350 appropriation on page 1125 under “ Medical and Hospital Depart- 
ment” is not as clearly stated being shown merely as an additional amount to 
be transferred to this bureau. However, it is coupled with an old item for the 
Bureau of Animal Industry, of this department, which has been handled in a 
similar manner we understand, and might be used as a precedent for this case. 
Copies might also be furnished the Comptroller General of the correspondence 
between the Secretary of Agriculture and the Secretary of War arranging for 
the obtaining of these appropriations by the War Department. For fear you 
may not have these convenient, copies are attached. 

The comptroller also sets up certain specific objections to the transfer in his 
letter on which you may desire information from this department in order to 
answer intelligently. He first states that the law authorizing the transfer of 
moneys from one department to another does not contemplate the transfer of 
moneys for use in such a way as to augment or save the appropriations of the 
recipient department. It is not the intention to augment the appropriations to 
this department but provide funds whereby we can detail certain of our men 
during certain periods of the year to perform services for the War Department 
in training and supervising the work of their hay inspectors. The funds saved 
for our appropriation while these men are employed on War Department work 
will be used to employ other men to handle the work of those men while they 
are absent, this, of course, being done by a rearrangement of our force. 

The Comptroller General next states that nothing is shown as to the nature 
of labor in Washington or by whom or for what purpose the travel is to be per- 
formed on account of which expenditures would be made for transportation and 
subsistence. The latter item is an error in preparing the letter from this 





54 DECISIONS OF THE COMPTROLLER GENERAL 


department which was considered by the Comptroller General. It should read 
“Supplies and freight on same, $300.” This sum is to be used for purchasing 
hay in various parts of the country to be used in the schools here for training 
inspectors and to pay for the freight on same to Washington. The nature of 
the item for labor is the work of the men preparing for and conducting the 
schools. At the time this appropriation was requested this labor was estimated 
as follows: One junior marketing specialist, preparing materials for the officer’s 
school and working in the school during its duration, a total of 71 days, at 
$2,000. One senior marketing specialist at $4,600 and one assistant marketing 
specialist at $2,600, as instructors in the school for 16%4 days each. One junior 
marketing specialist, preparing material and conducting the enlisted men’s 
school, 57 days, at $2,000. This makes the total estimate for this labor $1,041.09. 

The Comptroller General next questions the authority under which this 
bureau is to undertake the instruction of Army officers. The only direct 
authority we have for this is the language in the Budget already quoted. 
However, the annual appropriation act for the Department of Agriculture does 
give this department authority to make inspections of agricultural products 
for other departments and collect our actual expenses for so doing. This we 
do in many cases where facilities are available, and that appears to be the 
best way to handle the work. In the case of inspection of hay for the Army, 
however, it was believed that this could be done to much better advantage and 
more economically by this bureau training the Army’s representatives and 
licensing them to make their own inspections as our representatives rather 
than for this department to make the inspections for the Army. 

Relative to the lack of a statement of why the additional expense to be 
incurred may not be paid from the appropriations to this department with 
subsequent adjustment, will say that the appropriations for our hay-inspection 
work are only sufficient to carry on the regular work and to await reimburse- 
ment from your department after the work is performed would probably cause 
temporary deficits in our allotment. 


It is stated also in fourth indorsement, dated July 19, 1929, from 
the office of the Quartermaster General to the Chief of Finance, that 


the item of $2,250 was inserted in the Budget under the appropria- 
tion “ Incidental expenses of the Army” for the express purpose of 
transferring same to the Department of Agriculture for inspection 
instruction furnished by the Department of Agriculture, and that 
as the item was not eliminated or reduced by the Congress it is 
apparent that it was the intention of the Congress that the funds be 
appropriated for the purpose asked for. 

The Budget for 1930 has been examined and it is found that under 
the War Department appropriation “Incidental expenses of the 
Army” there is included an item of $2,250 for “Department of 
Agriculture for training and supervision of members of the Veteri- 
nary Corps licensed as hay inspectors,” and that under the appro- 
priation “ Medical and Hospital Department” there is an item of 
$1,350 for transfer to the Bureau of Agricultural Economics, De- 
partment of Agriculture. However, it must be understood that the 
Budget is not law; that it does not have the force and effect of law; 
and that language or itemization appearing in the Budget is not 
tantamount to language or itemization appearing in an appropria- 
tion. There appears nothing in the appropriations here involved to 
indicate that any part thereof was intended to be transferred to 
another department or used for a purpose other than that stated in 
the appropriations as made. 
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Section 7 of the act of May 21, 1920, under which the transfer 
here in question is proposed to be made, provides: 

That whenever any Government bureau or department procures, by pur- 
chase or manufacture, stores or materials of any kind, or performs any service 
for another bureau or department, the funds of the bureau or department for 
which the stores or materials are to be procured or the service performed 
may be placed subject to the requisitions of the bureau or department mak- 
ing the procurement or performing the service for direct expenditure: Pro- 
vided, That funds so placed with the procuring bureau shall remain available 


for a period of two years for the purposes for which the allocation was made 
unless sooner expended. 


It will be noted that this section authorizes the transfer of funds 
from one department or bureau to another for direct expenditure 
only when there is involved a procurement by purchase or manu- 
facture of stores or materials or the performance of services, and, 
as stated in the previous decisions of this office herein cited, the in- 
structing and licensing of the members of the Army Veterinary 
Corps as Federal hay inspectors does not appear to constitute such 
services as are contemplated and covered by the section quoted. 
Hence, there is no authority under that law to take the action pro- 
posed by the two warrants here in question. 

There are noted the statements of the Bureau of Agricultural 
Economics in letter quoted herein that the purpose of the transfer 
is not to increase or save its appropriation but to provide funds to 
pay in detail for such instruction; that the only authority of the 
bureau to instruct and license officers of the Army as hay inspectors 
is contained in the Budget as referred to therein coupled with the 
general authority in the appropriation act authorizing inspection of 
agricultural products for other departments and the collection of 
actual expenses for doing so; and that reimbursement for actual 
expenses, if any, m the instructing and licensing of Army officers 
would not be adequate as it would probably cause deficit in allot- 
ment of funds. 

In the annual agricultural appropriation act of February 16, 1929, 
45 Stat. 1212, there is noted an appropriation for market inspection 
of farm products, and in the discussion of this item before the sub- 
committee of the House Committee on Appropriations, as shown by 
the hearings, it was stated that when fees for inspection of such 
farm products were collected they were for depositing and covering 
into the Treasury as miscellaneous receipts. Thus, it would appear 
that, while there is authority for the charging of inspection fees, 
whether performed for private individuals or public or private 
organizations or for Government departments, the amounts so re- 
ceived are not for the credit of the appropriation involved but for 
covering into the Treasury as miscellaneous receipts. By the pro- 
cedure proposed to be adopted in the case of the War Department— 
the instructing and licensing of Army officers as hay inspectors in- 
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stead of the performance of inspection service by the Bureau of 
Agricultural Economics—there would appear to be no authority 
under the law for the charging of inspection fees since no inspection 
is made, and by the using of War Department funds for the cost of 
such instructions there is certainly a saving of the bureau’s appro- 
priation. In other words, if the Department of Agriculture should 
perform inspection service for the War Department, the fees 
charged for such inspection would be for covering into the Treasury 
us miscellaneous receipts. Hence, the appropriation for the De- 
partment of Agriculture would bear the cost of the inspection and 
not be reimbursed. And while, if it should be determined that it 
is more economical to accomplish the inspection by instructing and 
licensing Army officers as hay inspectors, there would appear to be 
no legal objection to such procedure, there is no authority of law 
for the augmenting of the appropriation of the Bureau of Agricul- 
tural Economics from funds of the War Department as a result 
because of the adoption of such procedure when no such augmenting 
would result if the regular inspection service were maintained and 
fees collected therefor. 

It is noted, also, that the instructing and licensing of Army 
officers as Federal hay inspectors does not appear to involve the 
incurring of any extra expense or the increasing of the regular force 
and equipment of the Bureau of Agricultural Economics, and under 
the general rule in such cases there is no basis for charging the 
appropriation of the establishment receiving the benefits of the 
service. 6 Comp. Gen. 81; 7 id. 709. 

The facts as presented by the record fail to present any basis for 
the transfer of funds as proposed under section 7 of the act of May , 
21, 1920. or otherwise. Accordingly it must be held, as heretofore 
stated in the two decisions herein referred to, that the proposed 
action in the two warrants in question is not authorized. 


(A-27956) 


APPROPRIATIONS—WAR DEPARTMENT—TUITION OF ARMY 
OFFICERS 
The appropriation “ Incidental expenses cf the Army,” as contained in the Army 
appropriation act of March 23, 1928, 45 Stat. 333, for the fiscal year 
1929, is the sole appropriation available for that fiscal year for the payment 


of tuition of Army officers as authorized by the act of June 8, 1926, 
44 Stat. 705. 


Decision by Comptroller General McCarl, August 8, 1929: 

There is for consideration the question arising in the audit of the 
1929 accounts of Maj. W. T. Pigott, Inf. (DOL), finance officer, as 
to what appropriation for the fiscal year 1929 is available for the 
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payment of instructors in the Japanese language to certain Army 
officers detailed to the American embassy, Tokyo, Japan, as students, 

Section 127a of the national defense act, as amended by the act of 
June 8, 1926, 44 Stat. 705, provides: 


The Secretary of War is hereby authorized, in his discretion, to detail not 
to exceed 2 per centum of the commissioned officers and one-half of 1 per 
centum of the enlisted men of the Regular Army in any fiscal year as students 
at such technical, professional, and other educational institutions, or as 
students, observers, or investigators at such industrial plants, hospitals, and 
other places as shall be best suited to enable such officers or enlisted men to 
acquire a knowledge of or experience in the specialties in which it is deemed 
necessary that such officers or enlisted men shall perfect themselves. The num- 
ber of officers so detailed shall, as far as practicable, be distributed propor- 
tionately among the various branches: Provided, That no expense shall be 
incurred by the United States in addition to pay and allowances of the officers 
or enlisted men so detailed, except for the cost of tuition at such technical, 
professional, and other educational institutions: And provided further, That 
the allowances and tuition for enlisted men during the period of such detail 
may be paid from any funds appropriated for or allotted to the procurement 
branches: And provided further, That the Secretary of War may fix the length 
of enlistments for this purpose at three years or less, and the total length of 
detail of an enlisted man shall not exceed 50 per centum of his enlistment 
period. 


In the act of February 23, 1927, 44 Stat. 1106, et seg., making 
appropriations for the military activities of the War Department for 
the fiscal year 1928, provision was made for the cost of tuition of 
Army officers detailed as students at civilian educational institutions 
as authorized in the above provisions of the act of June 8, 1926, in 


several appropriations, as follows: 

Under “Contingencies, Military Intelligence Division, General 
Staff Corps,” for “ cost of special instruction at home and abroad”; 

Under “ Signal Service of the Army,” for “ tuition, laboratory fees, 
and so forth, for Signal Corps officers detailed to civilian technical 
schools for the purpose of pursuing technical courses of instruction 
along Signal Corps lines ”; 

Under “ Medical and Hospital Department,” for “tuition of offi- 
cers of the Medical Department, including the Army Nurse Corps, 
under section 127—a of the Army reorganization act approved June 4, 
1920”; 

Under “ Engineer School,” for— 


payment of tuition fees of not to exceed fifty student officers at civil technical 
institutions, in addition to the 2 per centum of commissioned officers authorized 
to attend technical, professional, and other educational institutions as provided 
for in section 127a of the national defense act of June 3, 1916, as amended by 
the act of June 4, 1920; 


Under “ Ordnance service,” for.“ instruction purposes ”; 

Under “Instruction in Field Artillery activities,” for “tuition of 
officers detailed as student at civil educational institutions ”; 

Under “Incidental expenses of the Army” provision is made for 
the tuition of officers not covered by the express provisions of the other 
appropriations as follows: 





58 DECISIONS OF THE COMPTROLLER GENERAL 


* * * and such additional expenditures as are necessary and authorized 
by law in the movements and operation of the Army and at eee posts, and 
not expressly assigned to any other departments. * * 


In the act of March 23, 1928, 45 Stat. 326, et seg., making appro- 
priation for the military activities of the War Department for the 
fiscal year 1929, the express provisions for the cost of instruction or 
tuition of officers as contained in the several appropriations for the 
prior fiscal year were omitted, and the language used in the appro- 
priation, “ Incidental expenses of the Army,” was continued. 

This change was explained in H. R. Report No. 497, attached to the 
bill, as follows: 


Before discussing the bill and the effect of the action proposed by the com- 
mittee, attention is called to certain changes the committee is proposing in the 
order and arrangement of the bill, which it is felt are in the interest of clarity, 
of better consideration, and of revealing more readily expenditures on account of 
certain activities, and which also bring together related objects of expenditure. 
The first change * * *. The next change affects seven appropriations under 
the Quartermaster Corps— 

(1) Involving the transfer to the appropriation “ Incidental expenses” of the 
amounts carried under six appropriations under as many branches for tuition 
expenses, occasioning a money transfer totaling $34,140. The appropriations and 
the amounts transferred are as follows: 


Contingencies, Military Intelligence Division 
Signal Service of the Army 

Medical and Hospital Department 

Engineer School 

Ordnance Service 

Instruction in Field Artillery activities. 


See also hearings on War Department appropriation bill for 1929, 
page 245 et seg. It thus appears that for the fiscal year 1929 the 
appropriation “ Incidental expenses of the Army ” is the sole appro- 
priation available for the payment of the cost of tuition of officers as 
authorized by the act of June 8, 1926. 


(A-28100) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—DEPENDENT 
ALLOWANCE—SEVEN-YEAR ABSENCE OF VETERAN 


Under the terms of section 312 (b) of the World War adjusted compensation 
act, as amended by the act of May 29, 1928, 45 Stat. 948, expressly fixing 
as a condition precedent to payment of claims that the application: of 
dependents of veterans who have been absent for seven years must be 
filed “before the date of the expiration of such 7-year period (if such 
period began before January 3, 1930),” claims based on applications of 
dependents filed after such 7-year periods are not payable under the general 
terms of the statute. 


Comptroller General McCarl to the Director. United States Veterans’ Bureau, 
August 8, 1929: 


Consideration has been given to your Jdetter of July 30, 1929, 
requesting decision of the question whether the claims of dependents 
of World War veterans for the benefits of the World War adjusted 
compensation act that have been filed on or before January 2, 1930, 





DECISIONS OF THE COMPTROLLER GENERAL 59: 


but more than seven years after the disappearance of the veteran, 
must be denied under the terms of section 312 (b) of the act, or 
whether such claims may be recognized and adjudicated under the 
authority of section 312 (a) and section 604 (b) of the act, as 
amended. 

You state that there are now pending before the bureau the four 
cases of Joseph Hynek, XC~702,489; Roe Clifton Morehead, 
XC-703,621; James Burr Burton, XC-708,327; and Thomas Samuel 
Duffy, XC-—703,463. You do not submit the facts in these cases, 
but state that in all four cases the 7-year period of unexplained ab- 
sence of the veteran had expired prior to the date as of which the 
dependents filed claim. 

Sections 312 (a) and (b) of the World War adjusted compensa- 
tion act, as amended by the act of May 29, 1928, 45 Stat. 948, pro- 
vide as follows: 

(a) If satisfactory evidence is produced establishing the fact of the con- 
tinued and unexplained absence of any individual from his home and family 
for a period of seven years, during which period no intelligence of his exist- 
ence has been received, the death of such individual as of the date of the 


expiration of such period shall, for the purposes of this act, be considered as 
sufficiently proved. 


(b) If in the case of any such individual who is a veteran it appears that 
his application was not made and filed prior to the beginning of such T7- 
year period, or that although entitled to receive adjusted service pay he did 
not receive it prior to the beginning of such 7-year period, then his 
dependents who have made and filed application before the date of the expira- 
tion of such 7-year period (if such period began before January 3, 1930) 
shall be entitled to receive the amount of his adjusted service credit in accord- 
ance with the provisions of Title VI. 


Section 604 (b) of the act, as amended by the act of May 29, 1928, 
45 Stat. 948, provides as follows: 

(b) Applications for such benefits, whether vested or contingent, shall be 
made and filed by the dependents of the veteran on or before January 2, 
1930; except that in the case of the death of the veteran during the six months 
immediately preceding such date the application shall be made and filed at 
any time within six months after the death of the veteran. Payments under 


this title shall be made only to dependents who have made and filed applica- 
tion in accordance with the provisions of this subdivision. 


Under the plain terms of section 312 (b) expressly fixing as a con- 
dition precedent to payment of claims that the application of de- 
pendents of veterans must be filed “before the date of the expira- 
tion of such 7-year period (if such period began before January 
3, 1930) ,” the four claims in question would not be payable. 

You suggest for consideration whether the plain terms of section 
812 (b) may be disregarded in view of the general terms of sections 
812 (a) and 604 (b). Section 312 (a) is the general provision appli- 
cable both to dependents and to veterans, for the establishment of 
death by the expiration of seven years of unexplained absence. 
There is no right granted in this paragraph. Section 604 (b) is the 
general provision governing the time of filing applications of de- 
pendents of veterans. While no distinction is made therein between 
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veterans whose date of death is definitely known and veterans whose 
date of death is to be determined by the expiration of seven years 
of unexplained absence, the very fact that in the same statutes sec- 
tion 312 (b) specifically fixes the conditions and prescribes the pro- 
cedure governing the filing of claims of dependents of veterans whose 
date of death is determined by the expiration of seven years of un- 
explained absence, is indication enough that section 604 (b) was in- 
tended to relate to the large general class of claims where the date 
of the death of the veteran is definitely known. In other words, the 
Congress has singled out the small special class of claims of depend- 
ents of veterans whose death is a matter of determination by seven 
years of unexplained absence and provided specifically the conditions 
precedent to the filing of claims of such class. These are exclusive 
and the general provisions in the statute governing the general class 
of claims are not applicable. The fundamental principle of statutory 
construction requires that some effect be given to each portion of a 
statute if possible without rendering the statute inconsistent or ab- 
surd. There is no inconsistency or absurdity here, and to hold that 
such claims as are here involved may be adjudicated under the gen- 
eral terms of the statute would give no effect to the portion of sec- 
tion 312 (b) requiring the filing of the application prior to expiration 
of the 7-year period. 

You state that “the legislative history of section 312, subsection (b) 
discloses no intention to restrict the operation of section 312, sub- 
section (a), and the language of this subsection does not seem to re- 
quire or justify such interpretation.” But be that as it may, the 
terms of section 312 (b) are so plain and free from ambiguity that 
it is not necessary to resort to the legislative history to ascertain its 
meaning. 

On the basis of your present submission and the controlling statute 
the claims in question are not payable. 


(A-28224) 


COMPENSATION—RECESS APPOINTMENTS—FEDERAL FARM 
BOARD 


The Federal Farm Board was created by the act of June 15, 1929, 46 Stat. 11, 
and the positions of members of the board became vacant on that date while 
the Senate was in session. As such positions are required by law to be 
filled by and with the advice and consent of the Senate, the appointees 
under recess appointments made by the President to such positions after 
the Senate adjourned June 19, 1929, are not entitled to be paid compensa- 
tion until their appointments have been confirmed by the Senate. 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
August 8, 1929: 
There has been submitted by the secretary of your board for pre- 
audit by this office a pay-roll voucher covering compensation for 
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personal services of six members of the Federal Farm Board, for the 
period July 15 to July 31, 1929, it being stated in connection there- 
with that a doubt exists as to the authority to pay compensation to 
the members involved until their appointments have been confirmed 
by the Senate. 

Section 2 of the agricultural marketing act of June 15, 1929, 46 
Stat. 11, created a Federal Farm Board “ which shall consist of eight 
members to be appointed by the President, by and with the advice 
and consent of the Senate, and of the Secretary of Agriculture, ex 
officio.” On June 19, 1929, the Senate adjourned until August 19, 
1929, and it appears that it was not until subsequent to the date of 
adjournment that the six members of the board whose names appear 
on the pay roll were given appointments by the President to be ef- 
fective July 15, 1929. 

Article II, section 2. paragraph 3, of the Constitution of the United 
States, provides that— 

The President shall have power to fill up all Vacancies that may happen 
during the Recess of the Senate, by granting Commissions which shall expire at 
the End of their next Session. 

In connection with the payment of compensation to recess ap- 
pointees it was provided by section 1761, Revised Statutes, that— 

No money shall be paid from the Treasury, as salary, to any person ap- 
pointed during the recess of the Senate, to fill a vacancy in any existing office, 
if the vacancy existed while the Senate was in session and was by law required 
to be filled by and with the advice and consent of the Senate, until such 
appointee has been confirmed by the Senate. 

Under this section of the Revised Statutes it ool appear that in 
the case of a position required by law to be filled by and with the 
advice and consent of the Senate, appointments made by the Presi- 
dent while the Senaie is in recess entitles the incumbent to compen- 
sation only when the position becomes vacant during such recess, and 
that no compensation may be paid to the appointee until the ap- 
pointment has been confirmed by the Senate if the vacancy existed 
while the Senate was in session. 7 Comp. Gen. 329; 6 id. 147. See 
also, 23 Op. Atty. Gen. 599. 

In the present case the offices or positions to which the members of 
the board were appointed came into existence upon the enactment of 
the law—that is, June 15, 1929—and were not filled prior to the 
adjournment of the Senate on June 19, 1929. Hence, vacancies in 
said offices or positions “existed while the Senate was in session,” 
and as said offices or positions are required by law to be filled by and 
with the advice and consent of the Senate, the payment of compensa- 
tion to the six members of the board whose names appear on the pay 
roll here under consideration is not authorized until the appointees 
shall have been confirmed by the Senate. 
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(A-28186) 


TRANSPORTATION—DEPENDENTS OF AN OFFICER OF THE 
MARINE CORPS 


Where the dependents of an officer of the Marine Corps travel via commercial 
steamer from the United States to join him at his new permanent station 
in China, a Government transport being available, no right to the payment 
of the commercial cost of such transportation accrues. 

Ordinarily a delay of from three to four months is not an unreasonable delay 
for the dependents of an officer of the Marine Corps in the United States to 

join him at_a foreign station, and such delay in the sailing of a Govern- 

ment transport would not render it unavailable within the meaning of the 

act of May 18, 1920, 41 Stat. 604. 


Comptroller General McCarl to Lieut. Col. Charles R. Sanderson, United 
States Marine Corps, August 9, 1929: 


There has been received your letter of July 22, 1929, transmitting 
voucher for $381.65 in favor of Capt. Frank R. Armstead, United 
States Marines Corps, covering the commercial cost of transporta- 
tion of his wife and minor son from Seattle, Wash., to Tientsin, 
China, March 17 to April 6, 1928, and requesting decision as to 
whether payment of same is authorized. 

Brigade Transfer Order No. 18, dated Tientsin, China, March 1, 
1928, provides: 

1. In accordance with the provisions of the above references the following- 
named officers are detached, effective this date, from the stations listed below 
to the Third Brigade, U. S. Marine Corps, Asiatic Station, 

Ls * * * * * a 


(e) From Marine Barracks, oe Yard, Mare Island, Calif. * * * Cap- 
tain Frank R. Armstead * 




















As at that time Captain Armstead was on temporary duty at 
_ Tientsin, China, the effect of this order was to make that place his 
permanent station. 


On the voucher submitted Captain Armstead states: 


My old permanent station was Marine Barracks, Navy Yard, Mare Island, 
Calif. My new station was Tientsin, China, which became permanent on 
March 1, 1928. My wife and son were at the time residing at Seattle, Wash- 
ington. A request was made by radio from Headquarters, 3rd Brig., at Tientsin, 
China, for Government transportation to my new permanent station. Infor- 
mation was received to the effect that transportation could not be furnished 
until sometime in June, 1928. Travel was performed between March 17, 1928, 
and April 6, 1928. Transportation in kind has not been and will not be 
requested, and none has been furnished. 


Receipts furnished indicate travel was by the S. S. Empress of 
Canada to Kobe, Japan, and S. 8S. Manrei Maru, Kobe to Tientsin. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, providing for 
the furnishing of transportation in kind for the dependents of an 
officer when he is ordered to make a permanent change of station, 
provides : 

* * * ‘That transportation supplied the wife or dependent child or children 
of such officer; to or from stations beyond the continental limits of the United 


States, shall not be other than by Government transport, if such transportation 
ig availublee * * *. 
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Section 12 of the act of June 10, 1922, 42 Stat. 631, provides that in 
lieu of the transportation in kind authorized by the act of May 18, 
1920, payment may be made of the commercial transportation costs 
when such travel shall have been completed. 

It is well established that where a Government transport is avail- 
able, but not utilized, no right to payment of the commercial trans- 
portation costs accrues under the act of June 10, 1922. 

The question in this case is whether a Government transport was 
available within the meaning of the law. It is stated that a Govern- 
ment transport was available in June, and this was considered 
“available ” by the Navy Department in other similar cases. See 8 
Comp. Gen. 118. Ordinarily, the time here involved is not an un- 
reasonable delay for the dependents of an officer in the United States 
to join him at a foreign station. In the absence of evidence showing 
urgency it must be held, under the circumstances stated, that a Gov- 
ernment transport was available, and that, therefore, payment of the 
voucher, which is retained in this office, is not authorized. 


(A-28083) 


ADVERTISING—COMPETITIVE DESIGNS FOR MEDALS 


It is within the discretion of the Secretary of the Navy to solicit competitive 
designs for a service medal for the Marine Corps, the person submitting 
the best design from an artistic standpoint, to furnish suitable model 
and cast for the preparation of dies, and to be paid therefor a fixed sum 
not to exceed $1,000, such sum to be in full consideration for all service 
and rights in the design, model, and medal. 5 Comp. Gen. 640 distin- 
guished. 


Comptroller General McCarl to the Secretary of the Navy, August 10, 1920+ 
There has been received your letter of July 19, 1929, as follows: 


The following matter is presented for consideration: 

A ribbon, designated as the “expeditionary ribbon,” has heretofore been 
awarded by the Marine Corps to officers and enlisted men who participated un- 
der the conditions specified in one or more of the expeditions or other operations 
enumerated in articies 8-11, Marine Corps Manual, in recognition of special 
service four which no service medal was otherwise authorized. 

Originally. the expeditionary ribbon was worn with decorations and medals 
on dress uniforms, as well as with the service ribbons of decorations and medals 
on undress and service uniforms, but as it developed that a ribbon in itself 
was unsuitable for wear with decorations and medals, the expeditionary rib- 
bon was confined to the uniforms with which service ribbons are worn. This 
had the effect of partly depriving the individuals entitled thereto of the recog- 
nition and token of this particular service, and was manifestly unsatisfactory ; 
therefore, on the recommendation cf the Major General Commandant, the 
Secretary of the Navy, as of March 1, 1929, approved the adoption of a medal, 
to be known as the “expeditionary medal,” for the service for which the ex- 
peditionary ribbon alone had been previously authorized. 

In compliance with Executive Order No. 3524, dated July 28, 1921, directing 
that “essential matters relating to the design of medals, insignia, and coins, 
produced by the executive departments, * * * be submitted to the Com- 
mission of Fire Arts for advice as to the merits of such designs,” a design for 
the obverse of the expeditionary medal was so submitted for such advice. 
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For the reverse it was and is proposed to use the design previously approved 
by the Commission of Fine Arts for the reverse of the Dominican campaign 
medal, the suspension ribbon of the expeditionary medal to be in the same 
colors and design as the expeditionary ribbon, which is to be continued as the 
service ribbon. 

On March 22, 1929, the chairman of the Commission of Fine Arts returned 
the first design, disapproved. On May 1, 1929, the Major General Commandant 
submitted a sketch of a new design for the obverse of this medal. The sketch 
was returned by the chairman with letter dated May 28, 1929, and approval 
of the commission was withheld, with the design being open to further con- 
sideration upon submission of a plastic sketch model showing the general com- 
position and treatment of relief, which under the circumstances was not acted 
upon by the Marine Corps. Both designs were produced in the Marine Corps, 
the first by one who had had previous experience in medal designing and the 
second by an artist of recognized standing. In the correspondence on the 
subject it was stated by the Commission of Fine Arts that the designing of 
medals is an art in itself, with perhaps a dozen qualified medalists in this 
country, it being one of the most difficult tasks for even a sculptor experienced 
in that line. 

The expeditions and operations for which the expeditionary medal is to be 
a token of recognition are in line with the distinctive function of the Marine 
Corps as the landing force of the Navy, and the Marine Corps is desirous of 
obtaining a medal which will be commensurate in worth with the arduous 
service commemorated and which will meet the standards of the Commission 
of Fine Arts. It is the evident viewpoint of this body of experts, which is 
charged with an advisory function in such matters, that the designing of medals 
as an art is highly specialized and difficult, requiring special qualifications and 
training, and that its known qualified craftsmen are distinctly limited in 
number. That being the case, it would seem that an acceptable design is 
likely to be obtained only by affording opportunity to qualified medalists to 
submit designs. 

Your opinion is therefore sought in the premises, with specific reference to 
the following: 

May the Marine Corps offer a set sum, not to exceed $1,000, payable from 
appropriation “General Expenses, Marine Corps,” for an acceptable original 
design for the obverse of the expeditionary medal, such design to be in the 
form of a drawing, supplemented by a plaster or other suitable model where 
specified, to be obtained in open competition through the publishing of pro- 
posals; the acceptable design to be that approved by the Major General Com- 
mandant, the Secretary of the Navy, and the Commission of Fine Arts; and the 
successful bidder, as a condition of award, to enter into formal contract with 
the Marine Corps for the delivery of a suitable model or cast for the prepara- 
tion of the medal dies, and covering payment of the sum agreed upon, all rights 
in the design, model, and medal to belong exclusively to the United States? 

When an acceptable design for the expeditionary medal is obtained, there 
appears to be no question as to the availability of appropriation “ General Ex- 
penses, Marine Corps,” for the purchase of dies and medals, subhead “ Military 
Supplies and Equipment” providing “for purchase and marking of prizes for 
excellence in gunnery and rifle practice, good-conduct badges, medals, and but- 
tons awarded to officers and enlisted men by the Government for conspicuous, 
gallant, and special service.” 


A prize competition for designs for amphibian landing gear for 
aircraft was held unauthorized in decision of February 18, 1928. 5 
Comp. Gen. 640. In that case, however, the competition was to take 
the place of experimental and development work which the appro- 
priation contemplated should be done by the personnel of the Navy 
Department, and the awards, also, were apparently greatly in excess 
of the value of the services to be rendered by the persons submitting 
successful designs. The procedure suggested by your present sub- 
mission does not contemplate a prize competition in the ordinary 
sense, in that it is gathered therefrom that the sum to be offered and 
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paid for the accepted design will approximate the value of the serv- 
ices to be rendered in the preparation of the design, model, and casts. 
The transaction would appear, therefore, to involve a direct purchase 
of the most satisfactory design, model, and casts. A-13559, April 5, 
1926. 

Competition in the purchase of supplies or articles for Government 
use in its most common form is for the purpose of securing specified 
supplies or articles at the lowest possible price. Where, however, 
the purpose is the selection of the most suitable and artistic design 
for a medal, the primary value of the subject being in its design, the 
ordinary procedure may be reversed and the amount to be expended 
fixed in advance at a sum considered to be the reasonable value of the 
services solicited and the bidders requested to submit the best design 
which they can furnish for that sum. There would appear to be no 
objection, therefore, to the procedure suggested in your submission ; 
nor does there appear to be any question but that the appropriation 
“General Expenses, Marine Corps, 1930,” act of March 2, 1929, 45 
Stat. 1467, which provides specifically for prizes, good-conduct 
badges, medals, and buttons, will be available for payment of the 
award to the person whose design is accepted. 

Your submission is answered accordingly. 


(A-28031) 
CONTRACTS—DELAYS—ACTUAL DAMAGES 


Where the advertisement for bids had informed prospective bidders that time 
of delivery would be considered an important factor in making the award 
and a higher bidder was awarded the contract because it proposed to 
make delivery within a shorter period of time than the low bidder, and the 
contractor was delayed in delivery, there will be deducted from the contract 
price a proportionate amount of the difference between the low bid and the 
accepted bid based on the ratio between the number of days’ delay in mak- 


ing delivery to the difference in time stated in the accepted figure and the 
low figure. 


Decision by Comptroller General McCarl, August 12, 1929: 

There is before this office for consideration the claim of Brown & 
Sharpe Manufacturing Co. for $63.50 for one gang slotting cutter 
delivered to the Department of Commerce under an invitation dated 
April 10, 1929, and accepted proposal dated April 13, 1929, therefor. 
The question for consideration is whether the contractor is entitled 
to the full amount of $63.50 for the delivery of said cutter. 

It appears that the Department of Commerce advertised April 10, 
1929, for a cutter with the statement that “time of delivery will be 
considered an important factor in making of award.” Brown & 
Sharpe submitted a proposal of $63.50 for furnishing the cutter and 
offered to make delivery within 20 days after receipt of order. The 
Factory & Yard Supply Co. submitted a proposal offering to deliver 
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the cutter for $59, but stating that delivery would be made within 
30 days after the date of receipt of order. In view of the fact 
that the cutter appears to have been urgently needed, and in accord- 
ance with the statement contained in the invitation for bids, the 
higher bid of $63.50 was accepted but delivery was not made within 
20 days from the date of receipt of the order, the contractor requiring 
25 days within which to make delivery. 

There was no provision for liquidated damages stipulated in the 
contract but the Government agreed to pay the difference between 
$59 and $63.50, or $4.50 additional to have the cutter delivered with- 
in 20 days from date of order instead of 30 days as submitted by the 
lowest bidder, for reasons stated August 6, 1929, by the Secretary of 


Commerce, as follows: 
ae * 


I am informed by the Director of the Census that at the time this 
special gang slotting cutter was ordered, it appeared most likely that November 
1, 1929, would be the date selected for the commencement of the Fifteenth De- 
cennial Census. It was necessary, therefore, to take into consideration the 
short time intervening and to secure possession of the special tool at the earliest 
moment possible. Had the law providing for taking the census not been changed 
to a later date it would have taxed the mechanical laboratory to the utmost 
to prepare the particular machine for which this tool was needed. It was 


therefore deemed necessary to accept the bid providing for earliest date of de- 
livery. 

In this instance it so happened that, due to pressure of other phases of the 
work, the particular machine part for which this special tool was required had 
not reached a sufficiently advanced stage in the process of construction to de- 


mand the use of the aforesaid special gang cutter immediately upon the ex- 
piration of the contract time of delivery. 


In view of the foregoing, it can be stated that the Government suffered no 
loss or damage due to delay in delivery. * * 


However, while it may be, and is doubtless true, that change in 
the law subsequent to the date of the order rendered it unnecessary 
that delivery be secured at the earliest practicable date of the cutter 
and that as a result thereof the United States sustained no damage 
because of delay in delivery, there is for consideration the fact that 
the Government did not get that for which it had agreed to pay the 
higher price of $4.50; that is, delivery of a cutter within 20 days 
from the date of the order instead of 30 days as submitted by the 
lowest bidder. The contractor having required 25 days to make de- 
livery, or having consumed one-half of the additional time by its 
delay, did not earn all of the increased price and should have de- 
ducted from its agreed price one-half of the additional payment of 
$4.50, or $2.25, as actual damages sustained by the United States 
through the failure of the contractor to make delivery as agreed and 
upon which basis the United States agreed to pay the sum of $63.50. 
See 7 Comp. Gen. 444, 446. 

Accordingly, the contractor will be allowed $63.50 as the agreed 
price for the cutter, less $2.25 damages sustained by the Government 
on account of the failure of the contractor to deliver within the time 
stipulated, or $61.25 for the cutter. 
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(A-28286) 
ADVERTISING—PERSONAL SERVICES—TREE SURGEONS 


The services of tree surgeons are personal services to be obtained, in the tield, 
in accordance with civil service laws and the classification act of 1923, 
42 Stat. 1488, as amended by section 3 of the act of May 28, 1928, 45 Stat. 
776, and extended to the field service by the act of December 6, 1924, 
43 Stat. 704. A request in advertisments for proposals for tree surgeons 
to furnish various items of supplies and materials needed in connection 
with their work does not change the character of the services to be rendered 
by the tree surgeons. 


Comptroller General McCarl to the Secretary of War, August 12, 1929: 

There has been received, presumably by your direction, a letter 
dated August 8, 1929, from the purchasing and contracting officer 
of the Washington general depot, as follows: 

Enclosed herewith is a copy in duplicate of a proposed advertisement and 
contract covering tree surgery, bracing and feeding, at the various national 
cemeteries, battlefields, and military parks, under the jurisdiction of this office 
which is forwarded to you with the request that it be examined and if approved, 


returned to this office in sufficient time for distribution to prospective bidders 
prior to August 20, 1929. 

A large portion of the work to be executed under this contract consists in 
cabling and splicing of trees after storm damage, and also other emergency 
tree surgery and feeding. With these conditions in mind it is considered 
impossible to state the exact money value of work to be done for the reason 
that this office can not anticipate in advance storm damage, nor can we 
determine blights, pests, rots, etc., that may attack the trees and which would 
require immediate attention. 


It is believed that if we had a standing contract of this sort, many valuable 
trees would be saved, the Government would unquestionably receive much 
better prices, and the work would be of uniform quality at all cemeteries. 

In view of the fact that it is desired to advertise under date of August 20, 
it is requested that if possible you give this matter early consideration and 
inform this office as to whether the proposed advertisement and contract will 
be approved by your Office if submitted in its present form. 

The proposed advertisement requests proposals on some 53 items 
apparently needed in connection with tree surgery, and only one 
item, the first, pertains to tree surgeons by requesting a unit price 
per hour for their services. All of the other items are for mate- 
rials, etc., in connection with such work in some 33 national ceme- 
teries located in the District of Columbia and the States of Virginia, 
Maryland, South Carolina, North Carolina, Pennsylvania, and West 
Virginia. The specifications propose to notify prospective bidders, 
among other things, that— 

All trees that are to be treated for cavity work, surgical treatment, or bracing 


of wind stress will be designated by an authorized representative of the United 
States, under whose direction all work shall be supervised and approved. 


The materials necessary for the tree surgery could, of course, be 
purchased from the manufacturers or dealers therein, but it seems 
to be the purpose of the proposed advertisement to secure the services 
of tree surgeons and for them to furnish the required material at 
specified prices. Why the Government itself does not purchase the 
3565°—30——6 
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necessary material and thereby effect a saving of the tree surgeons’ 
profit thereon is not shown. 

However, irrespective of this featyre of the matter, there is the 

fact that tree surgery involves not only a personal service but special- 
ized kind of personal service, and the furnishing of material neces- 
sary in connection therewith by the tree surgeons does not distin- 
guish the basic character of their vocation from that of dental 
surgeons who furnish the materials required in their work, and in 
this connection it may be noted that the making of contracts for 
dental surgery was authorized only pursuant to specific statutory 
provision therefor. See section 18 of act of February 2, 1901, 31 
Stat. 752. 
_ Since there is no law specifically authorizing the making of con- 
tracts for tree surgery, the work may be accomplished only by the 
employment of the necessary personnel and the purchase of mate- 
rials for their use. It is understood that the Director of Public 
Buildings and Public Parks of the National Capital has employed 
a tree surgeon whose job has been classified by the Personnel Classi- 
fication Board, and the tree surgery work under the supervision of 
the director is performed by this tree surgeon with the aid of neces- 
sary laborers and helpers employed for that purpose. 

In the absence of specific statutory authority for the employment 
of tree surgeons otherwise there is for consideration the civil service 
laws for obtaining personal services, and the classification act of 1923, 
42 Stat. 1488, as amended by the act of May 28, 1928, 45 Stat. 776, 
and extended by the act of December 6, 1924, 43 Stat. 704, and subse- 
quent acts, to the field services of the Government, for the payment 
of such employees in both the departmental and field services of the 
Government. 

Accordingly, I have to advise that item 1 of the proposed adver- 
tisement requesting proposals for “ unit cost per hour for tree sur- 
gery ” should be eliminated, and that if the services of tree surgeons 
are required in connection with the maintenance, etc., of national 
cemeteries, they should be obtained in accordance with the civil 
service laws and compensated in accordance with the classification 
act, as amended. Any advertisement for necessary supplies to be 
purchased from manufacturers or others for use in tree-surgery 
work should indicate the appropriate quantities of the various sup- 
plies required, with a provision for reasonable variance therefrom. 
See 8 Comp. Gen. 354, 355. 

You are advised that there is no authority for the issuance of the 
proposed advertisement in its present form. 
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(A-28236) 
RETIREMENT—TEMPORARY EMPLOYEES—CENSUS BUREAU 


Retirement deductions are not required from the basic salary, pay, or compen- 
sation of employees appointed or reinstated from private life, or trans- 
ferred fronr other Government positions not subject to the retirement act, 
to temporary positions under the Bureau of the Census; but retirement 
deductions are required from the basic salary, pay, or compensation of 
employees having a permanent civil-service status in positions subject to 
the retirement act, who are transferred or appointed, without break in the 
continuity of their employment, to temporary positions under the Bureau 
of the Census. 


Comptroller General McCarl to the Secretary of Commerce, August 14, 1929: 
Consideration has been given to your letter of August 2, 1929, as 
follows: 


The Director of the Census is authorized, under section 3 of the act of June 
18, 1929, providing for the Fifteenth Decennial Census, to appoint, without 
regard to the classification act, as many temporary employees in the District of 
Columbia as nmray be necessary to meet the requirements of the work, all such 
appointments, however, to be made in conformity with the civil service laws. 
All such appointees, whether selected from the temporary registers of the Civil 
Service Commission or appointed through reinstatement, will hold the same 
kind of per diem jobs. To attempt to distinguish between them and make 
deductions fronr the salaries of those who have a permanent civil-service status 
would confuse the records and add to the immense amount of detail incident 
to handling thousands of appointments, and particularly in preparing semi- 
monthly pay rolls. 

Your early decision is accordingly requested whether, under the provisions 
of the retirement act of July 3, 1926, it will be necessary to make deductions 
for the retirement fund from the salaries of all persons appointed to these 
temporary positions who have a permanent civil-service status. 


The act of June 18, 1929, Public No. 13, 46 Stat. 21, authorized 
the Director of the Census to employ temporary employees and fix 
their rates of compensation, with the proviso “that census employees 
who may be transferred to any such temporary positions shall not 
lose their permanent civil-service status by reason of such transfer.” 

In decision of May 29, 1923, 2 Comp. Gen. 783, wherein was con- 
sidered the original civil retirement act of May 22, 1920, 41 Stat. 614, 
it was stated: 

A temporary service limited to a job, or for a specified short service, is incom- 
patible with the fundamental idea of the retirement act, which is premised upon 
rights accruing from longevity and hence as deductions in case of such tem- 
porary engagement could be productive of no ultimate benefit, and involve use- 
less trouble and expense, no deductions should be made from the compensation 


of such positions. This was the ruling of the former Comptroller of the Treas- 
ury. 26 Comp. Dec. 1079, and it is affirmed. 


_ There is nothing in the terms of the amendatory act of July 3, 1926, 
44 Stat. 904, authorizing or justifying any different ruling with re- 
spect to the general class of temporary employees, in which would 
fall temporary employees under the Bureau of the Census. Thus, all 
employees entering such temporary positions under the Bureau of the 
Census from private life by reinstatement or otherwise, or from other 
Government positions not subject to the retirement act, would acquire 
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no right to retirement and no deductions from their salary for retire- 
ment would be authorized. 

Section 3 (d) of the amended retirement act of July 3, 1926, supra, 
specifically included within the provisions of the act “unclassified em- 
ployees transferred from classified positions.” Even prior to the date 
of this enactment, at a time when the law then in force did not con- 
tain such express provision, the Attorney General and this office had 
held to the same effect; that is, that employees transferred without 
break in the continuity of their employment from a position in the 
classified civil service to a position in the unclassified executive civil 
service remain subject to the obligations of the retirement act 
and entitled to the benefits thereof. See 34 Op. Atty. Gen. 192; id. 
334; 5 Comp. Gen. 254; 6 id. 69. The general purpose of these rul- 
ings, and now of the terms of the law itself, is to save to the employee 
the benefits of retirement when Government service is continuous in 
positions subject to retirement and in positions not subject to retire- 
ment, the intent being that employees should not lose the benefit of 
any continuous service for purposes of computing longevity under the 
retirement act. In view thereof, and also, of the evident intent of the 
quoted proviso from the census act to save to the employee all the 
advantages of a permanent tenure, it is reasonable to conclude that 
permanent employees, who were entitled to the benefits of retirement, 
when transferred or appointed, without break in the continuity of 
their employment, to temporary positions under the Bureau of the 
Census, should not be denied credit for service in such temporary 
positions in computing longevity for retirement, and this would ne- 
cessitate retirement deductions during the period of such temporary 
employment. Of course, if such permanent employees, at the time 
they entered the temporary positions under the Bureau of the Cen- 
sus, were not entitled to the benefits or subject to the requirements of 
the retirement act, they would not acquire such right by entering the 
temporary positions. 

The increase in the volume of clerical work necessary to keep the 
records of deductions, etc., mentioned in your letter may not be con- 
sidered as controlling in the matter. 

Answering your question specifically you are advised that it will 
not be necessary to make deductions for the retirement fund from the 
basic salary, pay, or compensation of employees appointed or rein- 
stated from private life, or transferred from other Government posi-_ 
tions not subject to the retirement act, to temporary positions under 
the Bureau of the Census; but that it will be necessary to make retire- 
ment deductions from the basic salary, pay, or compensation of em- 
ployees having a permanent civil-service status in positions subject to 
the retirement act, who are transferred or appointed, without break 
in the continuity of their employment, to temporary positions under 
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the Bureau of the Census. As to the meaning of “continuity of em- 
ployment,” see 6 Comp. Gen. 118. 


(A-28275) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS FROM 
SERVICE TO SERVICE 


Under exception (3) to the average provision appearing in the annual appro- 

priation acts and section 10 of the original classification act, an employee 
may be transferred without loss of salary from one service to another 
service as defined by the original classification act; i. e., from PS-—5 to 
CAF-12. The rule announced in 4 Comp. Gen. 493, 498, question and answer 
20, and followed in 5 Comp. Gen. 560, that such transfers should be con- 
sidered as new appointments requiring payment initially of the minimum 
salary rate of the grade in the service to which transferred, will no 
longer be followed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
August 14, 1929: 


Consideration has been given to your letter of August 8, 1929, 
as follows: 


Reference is made to that part of section 2 of an act making appropriations 
for the Executive offices and sundry independent executive bureaus, boards, 
commissions, and offices, for the fiscal year ending Jute 30, 1930, and for other 
purposes, approved February 20, 1929 (Public, No. 778—70th Congress), which 
reads as follows: Provided, That this restriction shall not apply “(3) to re- 
quire the reduction in salary of any person who is transferred from one posi- 
tion to another position in the same or different grade in the same or a 
different bureau, office, or other appropriation unit.” 

In view of the foregoing provision of law your decision is requested on a 
ease now confronting the bureau in which the facts are as follows: The bureau 
desires to transfer an employee now serving in grade P&S-5 at a salary of 
$5,000 per annum to a vacant position which has already been allocated by the 
Personnel Classification Board to grade CAF-12. The mathematical average 
for grade CAF-12 is not now exceeded and will not be exceeded if transfer is 
made at the salary the employee now receives. May the employee be trans- 


ferred in the manner and under the conditions above indicated without loss 
of salary? 


In decision dated November 29, 1924, 4 Comp. Gen. 493, 498, the 
following question propounded by the Civil Service Commission, 
yas stated and answered: 


20. Under what pay conditions may an employee be reassigned within the 
same department from a grade in another service having the same pay range? 
The term “service” is defined in section 2 of the classification act as “the 
broadest division of related offices and employments,” and five services have 
been established by the act, viz, professional and scientific, subprofessional, 
clerical, administrative and fiscal, custodial and clerical-mechanical. The dif- 
ference in the education, qualifications, experience, etc., necessary for employ- 
ment in these services is so great that it is not clearly understood how there 
could be reassignments between the services without civil-service examination 
or an equivalent test to show the employee’s fitness. It would appear therefore 
that reassignments between services would in fact be new appointments re- 
quiring the payment of the minimum salary rate of the grade to which the 
employees are “reassigned.” In this connection see answer to question 10. 


This decision was cited and followed in decision of January 30, 1926, 
5 Comp. Gen. 560, 
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The rule was first announced prior to July 1, 1925, effective date 
of the first enactment of the average provision in the annual appro- 
priation acts, containing exception (3) quoted in your submission 
(act of January 22, 1925, 43 Stat. 764), at a time when it appeared 
that the general intent of the classification act and the average pro- 
vision was that all new entrances into a grade, of whatever nature, 
should be at the minimum salary rate of the grade. 4 Comp. Gen. 
79; id. 294. 

The change in the average provision to authorize transfers between 
grades without reduction in the salary of the persons transferred, 
may be considered as having had two purposes, (1) to save the em- 
ployees from loss of salary, and (2) to afford the administrative 
offices more leeway in the adjustment of personnel, both interoffice 
and intraoffice, to meet the varying needs of the service. 4 Comp. 
Gen. 670. The same may be said as to the dual purpose of section 
10 of the original classification act, dated March 4, 1923, 42 Stat. 
1491, providing in part as follows: 

That, subject to such rules and regulations as the President may from time 
to time prescribe, and regardless of the department or independent establish- 
ment in which the position is located, an employee may be transferred from a 
position in one grade to a vacant position within the same grade at the same 
rate of compensation or promoted to a vacant position in a higher grade at a 
higher rate of compensation, in accordance with the civil-service rules, any pro- 
vision of existing statutes to the contrary notwithstanding: * * *. 

The qualifications of a person whom it is proposed to transfer 
from one service to another, as for instance from PS-5 to CAF-12, 
as in the instant case, is exclusively a matter between the administra- 
tive office and the Civil Service Commission, and if such a transfer 
meets the conditions prescribed by regulations which may be issued 
by the President through the Civil Service Commission, or otherwise, 
it is believed that the above-quoted provisions from the average 
clause and the classification act, authorizing transfers without loss in 
salary, may be considered as applicable. Accordingly, the above- 
quoted rule first announced in decision of November 29, 1924, 
whereby transfers between services were considered as new appoint- 
ments, is no longer for application. 

The question submitted is answered in the affirmative. 


(A-28090) 
CONTRACTS—ASSIGNMENT 


Where either an individual or corporation having an uncompleted contract with 
the Government or a valid claim against it, sells his or its entire business, 
or where a public-service corporation sells or transfers all of that portion 
of its business relating to the particular kind of service for which it has a 
contract with the Government, and the transferee assumes the obligation 
of the contract and furnishes a new performance bond, such a transfer is 
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not required to be considered an assignment of the contract or claim pro- 
hibited by sections 3737 or 3477 of the Revised Statutes, and payment is au- 
thorized to the transferee upon compliance with the contract terms and 
furnishing a waiver from the original contractor. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
August 15, 1929: 


There has been received your letter of July 23, 1929, as follows: 


Reference is made to bureau contracts and leases under which the business 
or property or part thereof are sold or transferred, particularly in the following 
classes of cases: 

1. Where the contractor is an individual and sells his entire business to 
another individual who is willing to assume all obligations under the contract. 

2. Where the contractor is a corporation and sells or transfers his entire 
business to another corporation and that corporation is willing to assume the 
obligations of the contract. 

3. Where the contractor is a corporation involved in furnishing various 
services, such as heat, gas, electricity, and water, and only transfers that part 
of its business which has to do with the furnishing of one of these services, 
such as gas, to another corporation, and that corporation is willing to assume 
the obligations of the seller’s contract for furnishing gas to the Government. 

4. Where a corporation dissolves and sells its business to another corpora- 
tion which is willing to assume the obligations of the corporation with which 
the bureau had a contract. 

The procedure in cases of this kind which has been followed in the bureau 
has been to secure copies of the bill of sale or other definite evidence of the 
sale and in addition a statement from the buyer to the effect that he agrees 
to furnish the service in accordance with the contract previously entered into 
with the original contractor and to hold the Government free from any and all 
liabilities to the original contractor. These papers have been accepted as 
supplemental agreements to the original contracts. Such evidence has been 
requested and accepted by your office and when it has been furnished payments 
in favor of the new contractor have been approved under the supplemental 
agreements. 

Inasmuch as a question has arisen as to whether the procedure cited is 
correct or whether the payments on account of work performed or service 
rendered should be made to the original contractor, leaving the two com- 
panies to settle their equities between themselves, the matter is submitted 
with the request that information be furnished as to the proper procedure to 
be followed in these cases. 


Sections 3737 and 3477, Revised Statutes, provide as follows: 


Sec. 3737. No contract or order, or any interest therein, shall be transferred 
by the party to whom such contract or order-is given to any other party, and 
any such transfer shall cause the annulment of the contract or order trans- 
ferred, so far as the United States are concerned. All rights of action, how- 
ever, for any breach of such contract by the contracting parties are reserved 
to the United States. 

Sec. 3477. All transfers and assignments made of any claim upon the United 
States, or of any part or share thereof, or interest therein, whether absolute 
or conditional, and whatever may be the consideration therefor, and all powers 
of attorney, orders, or other authorities for receiving payment of any such 
claim, or of any part or share thereof, shall be absolutely null and void, 
unless they are freely made and executed in the presence of at least two 
attesting witnesses, after the allowance of such a claim, the ascertainment 
cf the amount due, and the issuing of a warrant for the payment thereof. 
Such transfers, assignments, and powers of attorney must recite the warrant 
for payment and must be acknowledged by the person making them before 
an officer having authority to take acknowledgments of deeds, and shall be 
certified by the officer; and it must appear by the certificate that the officer, 
at the time of the acknowledgment, read and fully explained the transfer, 
assignment, or warrant of attorney to the person acknowledging the same. 


It has been held in several instances that the transfer of title to 
premises leased to the Government for public purposes does not come 





74 DECISIONS OF THE COMPTROLLER GENERAL 


within the scope of section 3737 or section 3477, Revised Statutes, 
and that the rent accruing under the lease may be paid to the 
transferee. Mills v. United States, 19 Ct. Cls. 79; Freedman’s Sav- 
ings and Trust Company v. Shepherd, 127 U. S. 494; 4 Comp. Dee. 
43; 15 id. 195; 4 Comp. Gen. 193, and A-26168, March 8, 1929. 

In the case of the Seaboard Air Line Railway Company v. United 
States, 256 U. S. 655, it was held by the Supreme Court of the 
United States that the merger of a contracting corporation with 
another corporation did not constitute an assignment of the con- 
tract within the purview of the sections of the Revised Statutes 
quoted above. 

Section 3477, Revised Statutes, applies to voluntary assignments 
and does not embrace cases in which the transfer of title is by opera- 
tion of law. The passing of a claim to the heirs, devisees, or as- 
signees in bankruptcy is not within the evil at which the statute 
is aimed. National Bank of Commerce v. Downie, 218 U. S. 345; 
10 Comp. Dec. 159, 168; 3 Comp. Gen. 623; 4 id. 184. 

In decision of this office, A-26771, April 30, 1929, it was held 
that where an incorporated express agency is the successor or as- 
signee of a former express company and has acquired all of the 
rights, privileges, and property, including the assets and liabilities 
of the former company, the transferee must be recognized as the 
logical claimant for any amounts due and that there is not involved 
an assignment of the claim within the purview of section 3477, 
Revised Statutes, but rather the case of the claim of a defunct cor- 
poration, the amount of which is payable to the successor or legal 
representative of the former corporation. 

Answering your questions specifically, you are advised that where 
either an individual or a corporation having a contract with, or a 
valid claim against, the Government sells his or its entire business 
to another individual or corporation, as distinguished from merely 
an assignment of the Government contract, the transferee may be 
recognized by the United States as the lawful successor in interest 
of the contractor or claimant provided definite evidence of the sale 
or transfer of the business is filed, together with a statement or 
other showing by the transferee in case of an uncompleted con- 
tract that he or it undertakes to furnish the service or supplies in 
accordance with the contract provisions and a statement or other 
showing by the original contractor or claimant waiving all rights 
thereunder as against the United States. A new performance bond, 
also, should be required to cover performance by the new prin- 
cipal, if there was a bond under the original contract. 

In the case of a public utility or service corporation furnishing 
a number of kinds of service, such as heat, gas, electricity, or water, 
the transfer to another corporation of the entire portion of its 
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business as pertains to the kind of service embraced in the contract 
with the Government is not required to be considered an assign- 
ment of the contract or claim within the purview of sections 3737 
or 3477, Revised Statutes, provided evidence, as required in the 
foregoing paragraph, be furnished. 


(A-28162) 
PUBLIC BUILDINGS—ACQUISITION OF SITES 


The purchase of land by the Forest Service for the erection of necessary build- 
ings for a ranger station constitutes the purchase of lands for the erection 
of public buildings within the purview of section 355, Revised Statutes, 
and payment for the land is not authorized until the certificate of the 
Attorney General of the United States as to the validity of the title has 
been furnished. 


Comptroller General McCarl to the Secretary of Agriculture, August 15, 1929: 
There has been received your letter of July 27, 1929, requesting 

decision whether in the purchase of tracts of land to be used as sites 

for ranger stations in the administration and protection of national 

forests, it is mandatory that the provisions of section 355, Revised 

Statutes, be complied with before payment is made for the land. 
Section 355, Revised Statutes, provides: 


No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building, of 
any kind whatever, until the written opinion of the Attorney General shall be 
had in favor of the validity of the title, nor until the consent of the legislature 
of the State in which the land or site may be, to such purchase, has been given. 
The district attorneys of the United States, upon the application of the Attor- 
ney General, shall furnish any assistance or information in their power in 
relation to the titles of the public property lying within their respective dis- 
tricts. And the secretaries of the departments, upon the application of the 
Attorney General, shall procure any additional evidence of title which he may 
deem necessary, and which may not be in the possession of the officers of the 
Government, and the expense of procuring it shall be paid out of the appro- 
priations made for the contingencies of the departments, respectively. 

The view expressed by the Attorney General in 10 Op. Atty. Gen. 
84, cited in your submission, that the joint resolution of September 
11, 1841, which subsequently became the basis of section 355, Re- 
vised Statutes, did not require the written’ opinion of the Attorney 
General before the purchase of the land but only before the erection 
of buildings, etc., has not been concurred in by the former Comp- 
troller of the Treasury nor by this office. The subsequent opinions 
of the Attorney General, reported in volume 13, page 131, and vol- 
ume 15, page 212, appear to have been influenced by the other statutes 
referred to in the opinions. Furthermore, all of these opinions, in 
so far as the present question is concerned, appear to have been nulli- 
fied by the opinions of Attorney General Wickersham, published in 
28 Op. Atty. Gen. 413, 463, the last paragraph of the latter of which 
reads: 
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This contains no intimation, as you suggest it might, that when section 355, 
Revised Statutes, does apply, the opinion of the Attorney General as to the 
validity of the title is not necessary. It was unnecessary to state in the opinion 
such a requirement, because the language of the statute could not be made 
more explicit by its repetition; and the suggestion quoted was added, first, 
that the requirement might be complied with in case section 355 did apply, and, 
second, because independent of the statute it was deemed a wise precaution 
that the title to the lands should be examined before improvements should be 
placed thereon. 


In decision of November 21, 1896, 3 Comp. Dec. 195, the Comp- 
troller of the Treasury stated : 

I am clearly of the opinion that this section [sec. 355, Revised Statutes] not 
only prohibits payment for land to be used for the purposes therein énumerated 


until the Attorney General shall have certified to the validity of the 
Ge ee, 


See, also, 1 Comp. Gen. 625, id. 752, in which it was held that the 
tender of the purchase price could not have been made under the 
laws governing the payment for lands purchased by the United 
States until the title had been certified by the Attorney General in 
accordance with the provisions of section 355, Revised Statutes, 
“which form a part of every contract for the purchase of land by the 
United States.” 

You express the view, also, that the buildings erected upon a 
ranger station, by reason of their unsubstantial or cheap construction 
and the necessity of moving the stations from time to time, are of 
such character as not to be considered public buildings within the 
purview of said section 355, which section, you suggest, should be 
limited to permanent buildings. Said section, however, specifically 
refers to public buildings “of any kind whatever,” which language 
does not permit of the construction suggested by you. In constru- 
ing the term “ public buildings” as used in section 3733, Revised 
Statutes, it has been held repeatedly that the determination of 
whether structures are public buildings within the purview thereof 
does not depend upon the character of their construction, and that 
any structure in the form of a building not clearly of a temporary 
character, is a public building within the meaning of said section. 
10 Comp. Dec. 683; 13 id. 355; 2 Comp. Gen. 14; id. 477; 6 id. 619. 
The determination that the buildings necessarily erected upon a 
ranger station are public buildings within the purview of section 355, 
would not necessarily mean, as suggested by you, that they would be 
considered public buildings within the meaning of that term wherever 
it may be found in the Federal statutes. With respect to the stat- 
utes cited by you as in pari materia, it may be stated that such of the 
statutes cited as require action by the Secretary of the Treasury or 
the Supervising Architect of the Treasury are applicable only to 
public buildings under the control of the Treasury Department. 3 
Comp. Dec. 216; 8 id. 212; 25 id. 195; 3 Comp. Gen. 571; A-10160, 
September 10, 1925. 
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The act of August 13, 1894, 28 Stat. 278, as amended by the act of 
February 24, 1905, 33 Stat. 811, requiring bonds in connection with 
contracts for construction of public buildings, does not require that 
such buildings be erected by contract in all cases and would not, as 
suggested by you, prevent the construction or erection of buildings 
upon ranger stations by the personnel of the Forest Service without 
any requirement for a bond. See 4 Comp. Gen. 58. 

The facts, circumstances, and arguments presented in your submis- 
sion have been given careful consideration, but it must be held that 
the provisions of section 355, Revised Statutes, are applicable to the 
purchase of sites for the erection of the necessary buildings for 
ranger stations and that the certificate by the Attorney General as 
to the validity of the title is necessary before payment for such 
sites is authorized. 

The specific question presented is answered in the affirmative. 


(A-28297) 
SUBSISTENCE, PER DIEMS—SUNDAYS AND HOLIDAYS 


Par. 45 (b) of the Standardized Government Travel Regulations has reference 
to the beginning and termination of per diem payments when questions 
of leave of absence are involved. An employee in a travel status on a per 
diem basis who is not required to perform duty on Sundays and holidays 
is entitled to his full per diem allowance notwithstanding he may be absent 
from his temporary duty station on such days for personal reasons. 

The temporary recall of an employee in a travel status at Baltimore, Md., to 
his headquarters at Washington, D. C., for a conference at 9 a. m. on a 
specified date, before the completion of his official duties for which he was 
directed to perform travel, did not finally terminate his travel status but 
operated as a suspension thereof for the time actually necessary to return 
to headquarters to be present at the hour set for the conference and as this 
was possible and was accomplished by leaving Baltimore at 7 a. m. the day 
.of the conference, rather than the night before, the employee is entitled 
to a full per diem for the day preceding the conference. 


Decision by Comptroller General McCarl, August 15, 1929: 

There are for consideration by this office, in connection with the 
preaudit of certain vouchers that have been submitted, the questions 
(1) whether paragraph 45 (b) of Standardized Travel Regulations, 
as amended effective March 1, 1929, prohibits the payment to an em- 
ployee in a travel status of per diem in lieu of subsistence for Sun- 
days and holidays spent away from his temporary duty station for 
personal reasons, and (2) whether an employee in a travel status who 
is recalled to his headquarters at Washington, D. C., for a conference 
at 9 a. m. on a specified date, before completion of the official duties 
for which he was directed to perform travel, may be paid a full per 
diem for the day preceding the conference when he left his temporary 
headquarters the morning of the conference instead of leaving after 
office hours the afternoon before, the necessary travel time between 
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the two places occupying from one to two hours, depending upon the 


mode of transportation used. 

Paragraph 45 (b) of Standardized Travel Regulations provides: 

If leave of absence of any kind begins or terminates within the traveler's 
prescribed hours of duty, subsistence allowance will terminate or begin at the 
same time. If the leave of absence does not begin or terminate within the 
traveler’s prescribed hours of duty the traveler will be regarded as being in a 
subsistence status until midnight of the last day on which actual service is 
rendered preceding the leave of absence and from 12.01 o’clock a. m., of the day 
on which actual service is resumed. Presence at duty station on Sundays or 
holidays during daily prescribed hours of duty will be regarded as equivalent to 
actual service, if the traveler otherwise be in a duty status. Fractional leave of 
absence wholly within a day, where for half of the prescribed working hours 
or less, will be disregarded for subsistence purposes; where it exceeds half of 


the prescribed working hours, no subsistence will be allowed. (See pars. 4, 20, 
48, 49, 61, 66, 73, 84 (a), 109.) 


This paragraph of the regulations has reference to the beginning 
and termination of per diem payments when questions of leave of 
absence are involved. It is presumed that the employee’s duty was 
such that he was not required or expected to perform official duty on 
Sundays or holidays. Being on a per diem basis, he was not obliged 
to disclose what amounts he actually expended for subsistence on 
such days. Accordingly, under such circumstances his absence from 
his temporary duty station during Sundays or holidays, upon which 
he was not required to perform official duty, did not in any way inter- 
fere with his official duties nor increase the amounts chargeable 
against public funds. No question of leave of absence being in- 
volved, paragraph 45 (b) is not applicable, and payment of the full 
per diem for Sundays or holidays is authorized notwithstanding the 
employee’s absence from his temporary duty station on such days. 
See 7 Comp. Gen. 319, and A-21592, February 18, 1928. 

With respect to the second question, it was held in decision of 
April 6, 1927, A-17906, that an employee who completed his official 
business in Philadelphia on Saturday afternoon in time to have re- 
turned to Washington before midnight the same day was not en- 
titled to per diem in lieu of subsistence nor to actual expenses for 
any portion of Sunday, the day he actually returned to headquarters. 
In the question now submitted, however, the official duty of the em- 
ployee at Baltimore had apparently not been completed and the 
order to return to Washington, D. C., for a conference did not finally 
terminate his travel status but operated only as a suspension thereof 
for the time actually necessary to return to headquarters to be present 
at the hour set for the conference. As this was possible by leaving 
Baltimore at 7 a. m. the day of the conference it was not incumbent 
on the employee, under the circumstances, to leave his temporary duty 
station the night before. Accordingly, he was entitled to full per 
diem for the day preceding the conference in the absence of other 
objection. 
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(A-28330) 
WITNESSES—FEES AND MILEAGE—FEDERAL TRADE COMMISSION 


Witnesses summoned to appear before an exanriner of the Federal Trade Com- 
mission are entitled only to fees and mileage for the time and distance 
necessary to travel between place of residence to which the subpcena was 
addressed and place of hearing and fees for time consumed at the hearing. 
If both are in the same city and the hearing is canceled before the date 
set, no fees or mileage are payable, notwithstanding that a witness may 
have actually received a subpena while on a visit to another place and 

returned home earlier than intended. 


Comptroller General McCarl to the Chairman of the Federal Trade Commis- 
sion, August 16, 1929: 
Receipt is acknowledged of your letter of July 17, 1929, forward- 

ing with request to be advised whether payment thereon is author- 

ized a voucher in favor of Mrs. H. S. Lambert for $38.10 as witness 
fees and mileage. 

It appears from the accompanying papers that a subpena was 
issued April 30, 1929, by the Federal Trade Commission addressed to 
the claimant at 634 Ridgedale Road, Dayton, Ohio, requiring her to 
appear at 10 a.m. May 17, 1929, before an examiner of your commis- 
sion at the post-office building at Dayton. On May 15, 1929, the 
commissioner canceled the hearing and notified the claimant that it 
would not be necessary for her to appear. In a letter dated at Day- 
ton, May 17, 1929, Mrs. Lambert states that she received the subpcena 
while on a visit to her daughter at Ridgewood, N. J., and made a 
special trip home to be there for the hearing; that she did not receive 
the notice of the cancellation of the hearing until after she had 
reached home. 

In section 9 of the Federal Trade Commission act of September 
26, 1914, 38 Stat. 722, it is provided that witnesses summoned before 
the commission shall be paid the same fees and mileage that are paid 
witnesses in the courts of the United States. The appropriation for 
expenses of the Federal Trade Commission as made in act of May 16, 
1928, 45 Stat. 579, provides for the payment of witness fees and 
mileage in accordance with section 9 of the Federal Trade Commis- 
sion act. The fees and mileage payable to witnesses in the courts of 
the United States are prescribed by section 3 of the act of April 26, 
1926, 44 Stat. 323, as follows: 


Witnesses attending in such courts, or before such commissioners, shall 
receive for each day’s attendance and for the time necessarily occupied in going 
to and returning fronr the same $2, and 5 cents per mile for going from his or 
her place of residence to the place of trial or hearing, and 5 cents per mile for 
returning: * * * 


In considering section 848, Revised Statutes, which prescribed the 
fees and mileage of witnesses prior to the act of April 26, 1926, supra, 
it was held in a decision of January 19, 1920, to your commission, 
26 Comp. Dec. 570, that: 
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The right of witnesses to mileage for the distance traveled by the shortest 
usuaiiy traveied route trom their place of residence to the place of hearing 
and in returning thereto in obedience to a subpeena is not affected by the fact 
that said distance is less or greater than the distance from the place of actual 
receipt of the subpcena to the place of hearing and return. 

The facts in that case were very similar to the facts presented 
in your submission. A subpoena was addressed to a traveling sales- 
man at his residence in Philadelphia and received by him at Blooms- 
burg, Pa. He alleged that he left Bloomsburg hurriedly in order 
to be present in New York City at the appointed time, and after the 
hearing left New York City to return to Bloomsburg, Pa., to finish 
his business there. It was held that the payment of mileage was lim- 
ited to that for the distance between Philadelphia and New York. 

As the subpeena in the present case was addressed to Mrs. Lambert 
at her residence, which was in the same city as the place of the hear- 
ing, no mileage is payable, and as no hearing was actually had no 
fees for attendance at such a hearing are payable. The voucher will 
be retained in the files of this office, no payment thereon being 
authorized. 


(A-4510) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—TRANSFERS FROM 
FIELD SERVICE TO THE DEPARTMENTAL SERVICE 


Hereafter transfers of employees from field-service positions to departmental- 
service positions in the District of Columbia under the same department are 
not required to be considered as new appointments authorizing payment 
initially of the minimum salary rate of the grade to which transferred, but 
the salary rate payable initially upon such transfers to the departmental 
service may not be such as to cause the proper average of the grade to which 
transferred to be exceeded. Rule announced in 3 Comp. Gen. 1001, 1006, 
and followed in decisions reported in 4 Comp. Gen. 263; id. 493, 499; id. 
1003 ; id. 1030; 5 id. 302, 305; and 8 id. 202, 205, modified. 


Comptroller General McCarl to the Secretary of War, August 19, 1929: 
Consideration has been given to your letter of August 16, 1929, as 
follows: 


On September 4, 1924, you held (A-4510) that employees in the unclassified 
field service transferred to the classified departmental service must enter the 
classified departmental service at the minimum rate of the grade to which trans- 
ferred, adding, however, that this rule may be subject to change if and when 
provision is made by law for the classification of the field service. 

It is the policy of the department to make appointments, including transfers, 
to the departmental service only at the entrance rates of pay of the lower grades, 
except in those cases in which vacancies can not be adequately filled by promo- 
tion; but this policy is not applied to cases of mutual transfers wherein the 
exchange of positions is beneficial to the service. 

Decision is requested whether, with the Welch Act now in effect, the rule 
referred to can now be modified. 


The rule that transfers from the field service to the departmental 
service must be at the minimum salary rate of the grade to which 
transferred, as constituting in effect new appointments, was first 
announced in decision of June 26, 1924, 3 Comp. Gen. 1001, 1006, 
and followed in the decision you cite, 4 Comp. Gen. 263, as in 4 id. 
493, 499; id. 1008; id. 1030; 5 id. 302, 305; and 8 éd. 202, 205. 





















DECISIONS OF THE COMPTROLLER GENERAL 81 


Two reasons have been given for the rule, viz: (1) That there is 
no legal basis for a comparison of the duties of the unclassified posi- 
tions in the field service to the classified positions in the departmental 
service, and in the absence thereof a transfer to Washington to a 
particular grade has most of the elements of a new appointment to 
the grade, which the law requires must be at the minimum salary rate 
of the grade (4 Comp. Gen. 264); and (2) that the average provi- 
sion appearing in the annual appropriation acts, with which you 
are no doubt familiar, is limited in its application to the depart- 
mental service, and exception (3) therefrom, authorizing transfers 
from grade to grade without loss of salary, is limited to transfers 
between departmental grades and has no application to an employee 
transferred from a field service position to a departmental position 
in the District of Columbia (4 Comp. Gen. 1003). 

The first stated reason has been largely rendered inoperative by 
the statutory requirements addressed to the heads of the respective 
departments contained in the act of December 6, 1924, 48 Stat. 704, 
as extended through subsequent fiscal years, and reenacted as per- 
manent legislation in section 3 of the act of May 28, 1928, 45 Stat. 
776, 785, known as the Welch Act, amending the original classifica- 
tion act of 1923, pursuant to which the administrative offices having 
field services are required to adjust salary rates in the field service 
to correspond so far as practicable with salary rates in the depart- 
mental service in the District of Columbia for the same or similar 
positions. Hence, it may be presumed that in a department having 
both a departmental and field service, that field service positions have 
been assimilated to those in the departmental service and the salary 
rates adjusted accordingly. In view thereof, the existing rule may 
be modified to the effect that transfers from the field service to the 
departmental service under the same department need no longer be 
considered as new appointments requiring payment initially in the 
departmental service only of the minimum salary rate of the grade. 
As each department head is authorized to act independentely in the 
assimilation of field service positions to departmental positions, the 
modified rule may not be applied to transfers between departments 
or independent offices. See generally decision of August 14, 1929, 
A-28275, 9 Comp. Gen. 71. 

However, referring to reason (2) supra, as there has been no ex- 
tension of the average provision to the field service, it would be 
obviously unfair to employees in the departmental service, and, also, 
contrary to the purpose and intent of the law, to permit transfers 
from the field service to the departmental service at a salary rate 
which would cause the proper average to be exceeded. If such a 
practice were permitted, an administrative office might, intention- 
ally or unintentionally, transfer personnel from the departmental 
to the field service and back again in such a manner as eventually to 
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place all employees in the departmental service at salary rates above 
the average of the grade, thereby defeating the spirit and intent of 
the statutory restriction placed on the payment of personnel in the 
District of Columbia. This office has had occasion, heretofore, to 
direct attention to a similar unlawful practice of adjusting personnel 
between different appropriation units under the same department 
so as to defeat the average provision. 7 Comp. Gen. 587. The fol- 
lowing is quoted from that decision: 


* * * As long as the average provision appears in the annual appropria- 


tion acts, it will be expected that the administrative offices will endeavor to 
comply with the spirit and intent of the statutory restrictions thus made on 
personnel payments in the District of Columbia, and will not resort to such 
means as would appear to have been used in these cases to evade the restrictions. 


Answering your question specifically, you are advised that here- 
after transfers of employees from field service positions to depart- 
mental service positions in the District of Columbia under the same 
department are not required to be considered as new appointments 
authorizing payment initially only of the minimum salary rate of 
the grade to which transferred, but the salary rate payable initially 
upon such transfers to the departmental service may not be such as 
to cause the proper average of the grade to which transferred to be 
exceeded. 


(A-28256) 


PRIVATE PROPERTY DESTROYED IN WAR 


There is no legal liability on the United States to pay claimants, even though 
friendly, when they are domiciled in enemy territory and their property 
therein destroyed in connection with bombardment of the enemy. Such 
loss results from an act of war for which there is no legal liability on 
the United States. 


Decision by Comptroller General McCarl, August 19, 1929: 

Josefa Fernandez viuda de Onandia, Jose Manuel Onandia, Jr., 
and Maria Josefa Onandia requested July 29, 1929, review of settle- 
ment No. 0235816, dated December 17, 1928, wherein was disallowed 
their claim for $25,000 as reimbursement for the alleged loss and 
damage to property of Jose Manuel and Nicolas Onandia at Legaspi, 
Albay, P. I., on or about January 23, 1900, resulting from bombard- 
ment by American gunboats. The claim was disallowed on the 
ground that the loss and damage resulted from active warfare and 
that the United States was not liable therefor. 

It appears that on or about November 18, 1901, Jose Manuel 
Onandia filed a claim with the United States Military Governor in 
the Philippine Islands for $99,756.85, Mexican, as reimbursement 
for property alleged to have been destroyed and damaged by the 
taking of Legaspi by American troops on January 23, 1900. The 
claim was investigated November 13, 1901, by a board of officers 
who found the facts to be that two United States transports with 
soldiers aboard accompanied by Navy gunboats entered the harbor 
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at Legaspi, Province of Albay, on January 23, 1900; that the harbor 
and surrounding territory were in the possession of the Filipinos 
opposing the authority of the United States; that before any troops 
were landed the Navy gunboats bombarded the place to dislodge the 
enemy ; that during the bombardment the warehouse and other prop- 
erty of the claimants were damaged by shells fired from the gun- 
boats; and that the loss sustained was probably little less than the 
amount claimed. It was claimed before said board that the United 
States was liable in damages for the loss sustained for the reasons: 

(1) “That the United States negligently and without regard to the property 
rights of these petitioners and without notice to these petitioners directed the 
fire of the guns of the United States” upon the warehouse and residence in 
question, which resulted in the complete destruction of the former and its 
contents and great damage to the latter. 

(2) That the armed parties resisting the authority of the United States were 
supplied with arms and ammunition of war either by or by the consent of the 
United States at some time before the actual occupancy of the Philippine Is- 
lands by the United States; and that, as such a contributer to the organization 
of resistance to its authority, it “ became responsible for the conditions pre- 
vailing at the town of Legaspi, which induced the bombardment of that town” 
with results to claimant’s property as heretofore related. 

(3) “That the existence of a state of war between the United States and 
the persons herein referred to as resisting the authority of the United States 
has never been publicly recognized by the United States or other civilized gov- 
ernments and that no condition of belligerency has been recognized or pro- 
claimed as so existing and no rights of belligerency have ever been accorded to 
the persons so resisting the authority of the United States as herein set forth.” 

The board negatived the allowance of the claim and such action was 
approved by the military governor. Thereafter, the claimants sub- 
mitted the matter to the President of the United States and in nu- 
merous letters, including one under date of June 25, 1908, they were 
advised that the United States could not be held to any pecuniary 
liability in the case and that it was a matter for which there was no 
appropriation made by Congress for payment. Subsequently, rela- 
tives of the original claimants have submitted the matter to this office, 
where, as hereinbefore stated, the claim was disallowed. 

Accompanying the request for review of settlement are extracts 
from numerous articles and books concerning the status of the 
state of belligerency in the Philippine Islands, and the claim is 
renewed in the sum of $25,000, United States money, for reimburse- 
ment of the loss and damage for the property in the bombardment. 

It will be noted that the loss and destruction of the property 
occurred after the treaty of Paris, dated December 10, 1898, between 
the United States and Spain whereby the latter surrendered its claim 
to sovereignty and possession of the islands. The bombardment 
was incident to an insurrection in the Philippine Islands and there 
was a state of war. It is alleged the claimants were friendly to the 
United States, but this is not sufficient to impose a legal liability on 
the United States for the loss, for, as held by the Supreme Court of 
the United States in the Peterhoff case, 5 Wall. 28, 60, persons resid- 
ing in enemy territory “ must be considered as enemies, during such 
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residence, without regard to their personal sentiments or disposi- 
tions.” It was held by the same court in the case of United States 
v. Pacific Railroad, 120 U. S. 227, 234, that losses resulting from 
operations of the armies during the Civil War could not be paid, 
the court saying: 

* * * More than a million of men were in the armies on each side. The 
injury and destruction of private property caused by their operations, and by 
measures necessary for their safety and efficiency, were almost beyond calcula- 
tion. For all injuries and destruction which followed necessarily from these 
causes no compensation could be claimed from the Government. By the well- 
settled doctrines of public law it was not responsible for them. The destruc- 
tion or injury of private property in battJe, or in the bombardment of cities 
and towns, and in many other ways in the war, had to be borne by the sufferers 
alone as one of its consequences. Whatever would embarrass or impede the 
advance of the enemy, as the breaking up of roads, or the burning of bridges, 
or would cripple and defeat him, as destroying his means of subsistence, were 
lawfully ordered by the commanding general. Indeed, it was his imperative 
duty to direct their destruction. The necessities of the war called for and 
justified this. The safety of the state in such cases overrides all considerations 
of private loss. Salus populi is then, in truth, suprema lez. 

These views are sustained in treatises of text-writers, by the action of Con- 
gress, and by the language of judicial tribunals. Respublica v. Sparhawk, 1 
Dall. 357; Parham v. The Justices, 9 Geo. 341; Taylor vy. Nashville & Chatta- 
nooga Railroad, 6 Coldwell, 646; Mayor v. Lord, 18 Wend. 126. 

Vattel, in his Law of Nations, speaks of damages sustained by individuals in 
war as of two kinds—those done by the state and those done by the enemy. 
And after mentioning those done by the state deliberately and by way of 
precaution, as when a field, a house, or a garden, belonging to a private 
person, is taken for the purpose of erecting on the spot a town rampart or 
other piece of fortification; or when his standing corn or his storehouses are 
destroyed to prevent their being of use to the enemy; and stating that such 
damages are to be made good to the individual, who should bear only his quota 
of the loss, he says: “ But there are other damages, caused by inevitable neces- 
sity, as, for instance, the destruction caused by the artillery in retaking a town 
from the enemy. These are merely incidents; they are misfortunes which 
chance deals out to the proprietors on whom they happen to fall. The sover- 
eign, indeed, ought to show an equitable regard for the sufferers, if the situa- 
tion of his affairs will admit of it; but no action lies against the state for mis- 
fortunes of this nature—for losses which she has occasioned, not wilfully, but 
through necessity and by mere accident, in the exertion of her rights. The 
same may be said of damages caused by the enemy. All the subjects are 
exposed to such damages; and woe to him on whom they fall! The members 
of a society may well encounter such risk of property, since they encounter a 
similar risk of life itself. Were the state strictly to indemnify all those whose 
property is injured in this manner, the public finances would soon be exhausted, 
and every individual in the state would be obliged to contribute his share in 
due proportion, a thing utterly impracticable.” Book III, c. 15, §232. 

Three cases in Congress, one before the House of Representatives in 1797, 
and two before the Senate, one in 1822 and one in 1872, illustrate this doctrine. 
In the first of these a Mr. Frothingham, of Massachusetts, presented a petition 
to the House of Representatives, asking compensation for a dwelling house, 
the property of his mother, burned at Charlestown in March, 1776, by order of 
General Sullivan, then commanding the American troops at that place. The 
Committee on Claims, to whom it was referred, made a report that they found 
that the house for which compensation was sought was, with several other 
buildings in the vicinity, at that time in possession of the British troops; and 
that for the purpose of dislodging them the general sent a party of troops 
with orders to set fire to the buildings, which was done accordingly; and that 
they apprehended that the loss of houses and other sufferings by the general 
ravages of war had never been compensated by th's or any other Government: 
that in the history of our Revolution sundry decisions of Congress against 
claims of this nature might be found; and that the claim presented rested upon 
the same basis with all others where sufferings arose from the ravages of war. 
As the Government had not adopted a general rule to compensate individuals 
who had suffered in a similar manner, the committee were of opinion that the 
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prayer of the petitioner could not be granted; and no further action was had 
upon the claim. American State Papers, Class XIV, Claims, p. 199. 

In the second of the cases referred to a Mr. Villiers, of Louisiana, presented 
a petition to the House of Representatives stating that during the invasion of 
the British in 1814-15, after the enemy had landed near the city of New 
Orleans, in order to prevent him from bringing up his cannon and other 
ordnance to the city, General Morgan, commanding the Louisiana militia, 
caused the levee to be cut through at or near the plantation of the petitioner, 
whereby the greater part of his plantation was inundated and remained so 
till after the departure of the invading army from the State; that in conse- 
quence the petitioner had suffered great losses in the destruction of his sugar- 
cane, cane plants, and in the expenses of repairing the levee, appraised at 
$19,250; for which he prayed compensation. The Committee on Claims, to 
whom the petition was referred, recommended that its prayer should not be 
granted on the ground that the losses were sustained in the necessary opera- 
tions of war, for which the United States were not liable; and their recom- 
mendation was adopted. American State Papers, Class XIV, Claims, p. 835; 
Annals of Congress, 17th Cong., Ist Sess., Part. 1, p. 311. 

The third of the cases referred to is that of J. Milton Best, which was 
much discussed in the Senate. His claim was for the value of a dwelling 
house and contents destroyed by order of the officer commanding the Union 
forces in defence of the city of Paducah, Kentucky, in March, 1864. The city 
being attacked by the Confederates in force, the Federal troops, numbering 
seven hundred, were withdrawn into Fort Anderson. The claimant’s house, 
which was about one hundred and fifty yards from the fort, was taken pos- 
session of by the sharpshooters of the enemy, who did great execution pick- 
ing off men at the guns within the defences. They were driven from the house 
by shells from the fort and gunboats, and late that night the Confederates 
retired from their assault without success. They appeared with reinforce- 
ments the next morning, and the Union officer, regarding his command in 
great peril, his ammunition being nearly exhausted, gave orders for the de- 
struction of all houses within musket range of the fort. The claimant’s 
loyalty was unquestioned. The officers in command at the post from time to 
time during the war testified to his reliability and the effectiye aid he ren- 
dered the Union cause. 

The Senate Committee on Claims reported the case as one presenting the 
“simple question of who shall pay for the destruction of a loyal citizen's 
property, destroyed by the order of a commanding officer to save his im- 
perilled army, at the claimant’s home, a place never in possession of the 
enemy, and in a nonseceding State.” Upon this question they say: “ It appears 
to your committee that the facts establish a just claim against the Govern- 
ment for private property taken and destroyed to prevent a greater destruc- 
tion of its own property and the massacre of its troops.” 

They reported that “the injuries to the claimant’s house, by shelling out 
the rebels in the battle of the 25th of March [the day preceding the destruc- 
tion of the property], may be regarded as a casualty by the general ravages 
of war, which might properly be deducted from the amount of loss proved 
by claimant,” and they made what they deemed a proper deduction on that 
account in the bill presented by them for the payment of the damages. The 
bill was intended to cover the value of his property at the time it was 
burned to prevent its use by the reinforced enemy on the following day. In 
the debate which followed it was contended by.advocates of the bill that, 
while the damage by shelling from our own fort during the battle came within 
the ravages of war, the subsequent burning of the house to prevent its being 
used by the sharpshooters of the enemy was a taking by the Government of 
private property for public use, for which compensation should be made. 

The bill passed in the Senate January 5, 1871, but was not acted upon by 
the House during that Congress. It again passed in the Senate, April 8, 1872, 
and in the House, May 18, 1872. It was vetoed by the President June 1, 1872. 
In his message to the Senate the President, after speaking of the claim as one 
for compensation on account of the ravages of war, and observing that its 
payment would invite the presentation of demands for very large sums of 
money against the Government for necessary and unavoidable destruction of 
property by the Army, said: “It is a general principle of both international 
and municipal law that all property is held subject, not only to be taken by 
the Government for public uses—in which case, under the Constitution of the 
United States, the owner is entitled to just compensation—but also subject 
to be temporarily occupied, or even actually destroyed, in times of great public 
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danger and when the public safety demands it; and in this latter case govern- 
ments do not admit a legal obligation on their part to compensate the owner. 
The temporary occupation of, injuries to, and destruction of property caused 
by actual and necessary military operations is generally considered to fall 
within the last-mentioned principle. If a government makes compensation 
under such circumsiances, it is a matter of bounty rather than of strict legal 
right. Cong. Globe, 42d Cong., 2d sess., Part V, p. 4155. 

The message was referred to the Committee on Claims, and on the 7th of 
Februery, 1873, it was reported back with a recommendation that the bill be 
passed, the objections of the President to the contrary notwithstanding. On 
the 24th of the same month, the bill was reached on the calendar and was 
passed over upon objection. No further action was ever taken upon it in the 
Senate, and consequently it never reached the House. 

The claim has been repeatedly presented to Congress since, but has never 
been considered by either House. The principle that, for injuries to or de- 
struction of private property in necessary military operations during the Civil 
War, the Government is not responsible is thus considered established. Com- 
pensation has been made in several such cases, it is true; but it has generally 
been, as stated by the President in his veto message, “a matter of bounty 
rather than of strict legal right.” 


Even assuming that the owners of this property were not acting 
with their compatriots in armed opposition to the United States and 
were friendly to the United States, the facts and circumstances of 
the loss bring the claim within the principles stated by the Supreme 
Court of the United States in the Pacific Railroad case as imposing 
no legal liability on the United States for the loss. 

The question as to the source or circumstances of the acquisition 
of arms and ammunition by the insurrectionists can have no bearing 
on the claim here involved. 

The disalléwance of the claim must be, and is, sustained. 


(A-27694) 
CHECKS—CIVIL-SERVICE RETIREMENT—DECEASED ANNUITANTS 


In view of the provisions of the last paragraph of section 12 of the amendatory 
civil service retirement act of July 3, 1926, 44 Stat. 911, the Commissioner 
of Pensions, and not the General Accounting Office, is required, in the 
absence of application by a duly appointed executor or administrator, to 
determine the person or persons legally entitled to accrued annuity repre- 
sented by uncashed checks returned on account of the death of an annui- 
tant. Accordingly, such checks should be canceled and any claims for 
accrued annuity represented thereby, should be filed in the Bureau of 
Pensions. 


Comptroller General McCarl to the Secretary of the Interior, August 23, 1929: 

Reference is made to letter of December 13, 1928, from E. E. 
Miller, disbursing clerk, Bureau of Pensions. transmitting to this 
office check No. 431882, for $83.33, dated December 1, 1928, drawn 
to the order of William G. McLoughlin, under civil-service retire- 
ment annuity certificate R-22206, with the advice that the annui- 
tant’s death occurred November 30, 1928, and that as the check was 
issued for an annuity period ending on that date, November 30, 1928, 
it constitutes an asset of the annuitant’s estate. There was inclosed, 
also, a copy of letter of December 13, 1928, from the disbursing clerk, 
to the annuitant’s widow, Mrs. Sarah McLoughlin, advising her rel- 
ative to application to this office for the proceeds of the check, 
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The last paragraph of section 12 of the amendatory civil service 
retirement act of July 3, 1926, 44 Stat. 911, provides: 

If the amount of accrued annuity, or of accumulated deductions, or of refund 
due a former employee who is legally incompetent, together with accrued 
interest thereon payable under the provisions of this act, does not exceed 
$1,000, and if there has been no demand upon the Commissioner of Pensions 
by a duly appointed executor, administrator, guardian, or committee, payment 
may be made, after the expiration of thirty days from the date of death or of 
separation from the service, as the case may be, to such person or persons as 
may appear in the judgment of the Commissioner of Pensions to be legally 
entitled thereto, and such payment shall be a bar to recovery by any other 
person. 

As it appears that the check here in question represents accrued 
annuity due the estate of the deceased annuitant, the Commissioner 
of Pensions is required by the terms of the quoted statute to deter- 
mine the person or persons legally entitled to the amount thereof, 
such statute providing expressly that payment to persons so deter- 
mined “shall be a bar to recovery by any other person.” Accord- 
ingly, the check will be canceled and the present claimant before 
this office—an undertaker who alleges nonreceipt of payment of 
funeral expenses of the annuitant’s widow—subsequently deceased, 
will be advised that any application for payment of the accrued an- 
nuity should be filed in the office of the Commissioner of Pensions. 
In this connection you are advised that it appears from the record 
in this office that the same claimant also furnished funeral services 
for the deceased annuitant, for which he may not have been paid. 

The practice of transmitting annuity checks in cases of annuitants 
who die on or after the last day of the period covered by the check 
to this office for distribution of the proceeds, established under the 
original retirement act of May 22, 1920, 41 Stat. 614, which did not 
expressly provide for payment of accrued annuity to the estates of 
deceased annuitants by the Commissioner of Pensions, will be discon- 
tinued, and, hereafter, annuity checks returned on account of the 
death of the annuitant should be canceled irrespective of whether 
the annuitant died before, on, or after the last day of the period for 
which the check is drawn, and any amount represented thereby prop- 
erly due the annuitant’s estate, being accrued annuity, should be paid 
to the person or persons determined by the Commissioner of Pensions 
to be entitled, in the absence of application by duly appointed execu- 
tor or administrator, as provided by the present statute. 


(A-28346) 


SUBSISTENCE, PER DIEMS—LEAVES OF ABSENCE DURING TRAVEL 
STATUS 


An employee taking leave of absence while in a travel status on a per diem in 
lieu of subsistence basis and who returns to his temporary duty station 
before the prescribed hours of duty on a specified date is entitled to a full 
per diem for that day under paragraph 45 (b) of the Standardized Govern- 
ment Travel Regulations. Paragraph 4 of the said regulations is not 
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incons‘stent therewith. The last sentence of paragraph 45 (b) applies only 
to cases in which the beginning and ending of the leave of absence are 
both in the same calendar day. 


Comptroller General McCarl to Guy L. Seaman, disbursing clerk, Interstate 
Commerce Commission, August 23, 1929: 


There has been received your letter of August 9, 1929, as follows: 


I am submitting herewith an account covering traveling expenses claimed 
by an employee of this commission, with the request that you let me have a de- 
cision as soon as practicable covering the points involved. 

The account is that of Charles A. Severs, in the amount of $3.00 for per diem 
in lieu of subsistence covering two quarter-days, where duty was resumed at 
8.00 a. m. after a term of leave. 

The facts are as follows: Mr. Severs was stationed temporarily at Los Ange- 
les, on competent travel orders, his headquarters being San Francisco. On 
April 1 he went off duty at 9.30 a. m., claiming no per diem for that day as per 
the last sentence of paragraph #45-b. However, he resumed duty at 8.00 a. m. 
on April 6, and is claiming a full day’s per diem, having been allowed three- 
fourth day on voucher 8400, June quarter, 1929, and claiming one-fourth day on 
the account herewith. Mr. Severs bases his claim on the fact that although he 
resumed duty at 8.00 a. m. on that day, he performed a full day’s work, and so 
should have a full day’s per diem. He also claims an additional one-fourth day 
for April 18, having gone off duty at 5.00 p. m. on April 16 and resumed duty 
at 8.00 a. m. on April 18. 

The difficulty in this case seems to arise from an apparent conflict in the 
regulations as contained in paragraph #4, which reads in part: “ When leave 
of absence of any kind is taken while in a travel status * * * the exact hour 
of departure from and of return to duty station or duty status must be shown 
in the expense account,” and paragraph 45-b, which in part is as follows: “If 
leave of absence of any kind begins or terminates within the traveler’s pre- 
scribed hours of duty, subsistence allowance will terminate or begin at the same 
time. If the leave of absence does not begin or terminate within the traveler's 
prescribed hours of duty, the traveler will be regarded as being in a subsistence 
status until midnight of the last day on which actual service is rendered pre- 
ceding the leave of absence and from 12.01 a. m. on the day on which actual 
service is resumed.” 

In the instant case Mr. Severs’ leave did not terminate during his prescribed 
hours of duty. In other words, he was at his duty station and went to work at 
8.00 a. m. on each of the days involved, which hour was the beginning of the 
prescribed hours of duty at that point. 

The disallowance was made in this office on the theory that no subsistence 
could be allowed during a period the traveler showed himself in an off duty 
status, regardless of the fact that he performed a full day’s work. 

This is an important question because employees of the commission, while in 
a travel status, frequently take leave for one or more days, usually not remain- 
ing at their point of temporary duty while on leave. They are now claiming 
that under paragraph #45-b they are entitled to a full day’s per diem, even 
if absent from such duty station although they show departure from duty status 
prior to 6.00 p. m. and resumption of such status subsequent to 6.00 a. m. 

As numerous suspensions are being made from employees’ accounts, involv- 
ing this same question, your early consideration is most respectfully requested. 


The requirement of paragraph 4 of the Standardized Government 
Travel Regulations that, when leave is taken while in a travel status 
the exact hour of departure from and return to duty station must 
be shown in the expense account, is not considered inconsistent with, 
but rather in aid of, the provisions in paragraph 45 (b) of the 
Standardized Government Travel Regulations quoted in your sub- 
mission. The hour of departure from and return to temporary duty 
station is necessary to be shown upon the expense voucher in order 
that the administrative office and the accounting officers may deter- 
mine whether the departure and return come within the prescribed 
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hours of duty. The last sentence of paragraph 45 (b) applies only 
to cases in which the beginning and the ending of the leave of 
absence are both within the same calendar day. 

Payment on the voucher forwarded with your submission is 
authorized, in the absence of other objection. 


(A-11320) 


APPROPRIATIONS—TRANSFERS FROM ONE DEPARTMENT TO 
ANOTHER FOR DIRECT EXPENDITURE 


Section 7 of the act of May 21, 1920, 41 Stat. 613, authorizes the transfer of 
funds from one department or bureau to another for direct expenditure 
whenever there is a procurement by purchase or manufacture of stores or 
materials of any kind or the performance of services for the department or 
bureau whose funds are to be used, and such authority, being general in 
its scope, covers all cases of authorized transfers except where otherwise 
specifically provided by law. 

Under the specific authorizations in annual appropriation acts for the transfer 
of funds for scientific investigations to the Bureau of Standards, the Bureau 
of Mines, and the Geological Survey, the transfers are conditioned upon the 
funds proposed to be transferred being available for scientific investigations 
and the funds are to be used for such purpose, etc. If such conditions, and 
the other specific requirements with reference to such transfers, are not 
complied with, the transfer, if otherwise proper, is for consideration under 
section 7 of the act of May 21, 1920, 41 Stat. 613. 


Comptroller General McCarl to the Secretary of the Treasury, August 26, 
1929: 


Consideration has been given your letter of July 18, 1929, in which 
it is stated, in part, as follows: 


Reference is made to your comnrunication of July 8, 1929 (A-11320), return- 
ing without countersignature war transfer appropriation warrant No. 5, under 
which it is proposed to transfer the sum of $2,800 from war appropriation 
“ Gauges, dies, and jigs for manufacture, 1930,” to the Bureau of Standards, 
Department of Commerce, for development work on ordnance material at the 
ordnance gauge laboratory during the fiscal year 1930, and requesting to be 
advised why this transfer is proposed under the annual appropriation act of 
the Department of Commerce (act of January 25, 1929, 45 Stat. p. 1124), 
rather than under the fortifications act of May 21, 1920 (41 Stat. p. 613). 

In reply it may be stated that there appears to have been sonte misunder- 
standing and confusion heretofore on the part of some departments as to the 
proper act reference to be quoted in requesting transfers of funds to other 
departments, particularly in cases where, in addition to the general authority 
for the transfer of funds between departments contained in the fortifications 
act of May 21, 1920, specific authorizations are incorporated in the annual 
appropriation acts, such as obtain under the Bureau of Standards and Bureau 
of Mines, Department of Commerce, and under the Geological Survey, Depart- 
ment of the Interior. As a general proposition, your office has held that where 
specific authority for the transfer is given in the annual acts, such authority 
should be referred to in making the transfers. From past experience it has 
been found that the recommendation of the department requesting the transfer 
as to the act reference authorizing such transfer can not be followed in all cases. 
Accordingly, this departnrent in preparing transfer appropriation warrants for 
submission to you, for countersignature, is endeavoring to carefully consider 
the act reference under each request for transfer, having in view a strict 
application of and compliance with the provisions of the authorizing acts. 

In the present case covering the proposed transfer of funds from war appro- 
priation “Gauges, dies, and jigs for manufacture, 1930,” to the Bureau of 
Standards, Department of Commerce, the Chief of Finance, War Department, 
in requesting the transfer, states that the funds are to be used in connection 
with “experimental and development work on ordnance miterial.” Under the 
annual commerce act of Junuary 25, 1929 (45 Stat., p. 1124), it is provided that 
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departments having funds available for “ scientific investigations and requiring 
cooperative work by the Bureau of Standards” may transfer to said bureau 
such sums as may be necessary to carry on such investigations. This ter- 
minology would seem to cover the experimental and development work referred 
to by the Chief of Finance, hence this act was quoted as the authority for the 
transfer. 

o * * * . ~ 


In view of the foregoing, war transfer appropriation warrant No. 5 is re- 
turned for your further consideration. This department, however, has no 
objection to changing this transfer appropriation warrant so as to refer to 
the fortifications act of May 21, 1920, if it is held by your office that the 
transfer of funds should be effected under that act instead of under the annua! 
commerce act of January 25, 1929. 

In this connection it is suggested that it would be helpful to this department 
and to other departments and offices concerned in making transfers of funds, 
if a decision could be rendered by your office definitely setting forth the con- 
ditions under which transfers of funds under the provisions of the fortifications 
act of May 21, 1920, should be effected, instead of under the authority contained 
in the annual appropriation acts providing specifically for the transfers of 
funds. 


Section 7 of the act of May 21, 1920, 41 Stat. 613, provides: 


That whenever any Government bureau or department procures, by purchase 
or manufacture, stores or materials of any kind, or performs any service for 
another bureau or department, the funds of the bureau or department for 
which the stores or materials are to be procured or the service performed may 
be placed subject to the requisitions of the bureau or departmert making the 
procurement or performing the service for direct expenditure: Provided, That 
funds so placed with the procuring bureau shall remain available for a period 
of two years for the purposes for which the allocation was made unless sooner 


expended, 

This provision of law authorizes the transfer of funds from one 
department or bureau to another for direct expenditure whenever 
there is a procurement by purchase or manufacture of stores and 
materials of any kind or the performance of services for the depart- 
ment or bureau whose funds are to be used. The authority is gen- 
eral in its scope and covers all cases of such authorized transfer 
of funds from one department or bureau to another for direct ex- 
penditure except where otherwise specifically provided by law. 

With respect to agencies of the Government engaged in scientific 
or technical investigations such as the Bureau of Standards, the 
Bureau of Mines, and the Geological Survey, specific authority of 
law for the transfer of funds for such purposes is contained in the 
annual appropriation acts for such agencies. For the Bureau of 
Standards the specific authorization has been in effect since the fiscal 
year 1921 (act of May 29, 1920, 41 Stat. 683), for the Bureau of 
Mines since 1923 (act of May 24, 1922, 42 Stat. 589), and for the 
Geological Survey since 1927 (act of May 10, 1926, 44 Stat. 486). 
It should be noted, however, that under these specific authorizations 
the transfer of funds thereunder to the Government agency per- 
forming the cooperative work is conditioned upon the funds proposed 
to be used being available for scientific investigations and the funds 
transferred are to be used for that purpose. 

In cases of reauests for transfer of funds to the three agencies 
having specific authority to receive funds from other departments 
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for cooperative work in connection with scientific investigations, if 
the transfer is otherwise proper under the law, there should be taken 
into consideration, in order to determine whether the transfer, if 
authorized, should be made under the general act of May 21, 1920, or 
under the specific authorizations in annual appropriation acts, the 
availability of the funds involved and the purpose for which the 
transfer is requested. If the funds are available for scientific or 
technical investigations or for research work, and the transfer of 
funds is for cooperative work with respect to scientific investigations, 
the transfer, if otherwise in accordance with law and the regulations 
governing, properly may be stated and made under the specific au- 
thorizations in the annual appropriation acts, but if such conditions 
do not exist the transfer, if otherwise proper, is for consideration 
under the general act of May 21, 1920. 

With respect to the transfer of funds proposed by war transfer 
appropriation warrant No. 5, now under consideration, it appears 
that the appropriation “Gauges, dies, and jigs for manufacture, 
1930,” as made by the act of February 28, 1929, 45 Stat. 1365, pro- 
vides for the development and procurement of gauges, dies, jigs, etc., 
and the request for transfer states that the funds are to be used by 
the Bureau of Standards for work “in connection with experimental 
and development work on ordnance material.” In view of the ex- 
planations and representations now made, the transfer may be made 
under the specific authorization contained in the act of January 25, 
1929, 45 Stat. 1124. Accordingly, the warrant, as stated, has been 
countersigned. 


(A-26185) 
STORAGE—PRIVATE PROPERTY SEIZED UNDER CUSTOMS LAWS 


In view of the provisions of sections 604 et seq. of the tariff act of 1922, 42 
Stat. 984, directing the speedy disposition of property seized for violation 
of the customs laws and payment of expenses connected with the seizure, 
custody, and disposition of such property from the proceeds of the sale, 
and in the absence of any express provision of law authorizing the pay- 
ment of such expenses in excess of the proceeds of the sale from the 
appropriation for collecting the revenue from customs, such appropriation 
may not be considered available for such excess expenses except upon a 
clear showing that they were necessitated by the interests of the Govern- 
ment and were not occasioned merely by neglect on the part of the enforce- 
ment officers to secure the expeditious disposition of the property contem- 
plated by the statute. 


Comptroller General McCarl to the Secretary of the Treasury, August 26, 
1929: 


In connection with the settlement of the claim of Lucy R. Seward, 
for storage charges on an automobile seized by customs officers and 
stored with her pending final disposition, there has arisen the question 
of the availability of appropriations to pay storage charges on cus- 
toms seizures where the proceeds from the sale of the property seized 
are insuflicient to pay such charges. 
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Section 605 of the tariff act of 1922, 42 Stat. 985, provides that all 
vessels, vehicles, merchandise, and baggage seized under the provi- 
sions of the customs laws, unless otherwise provided by law, shall 
be placed and remain in the custody of the collector for the district 
in which the seizure was made, to await disposition according to law. 
Sections 606 to 612 of the act provide for appraisal of the seizure; 
sale after three weeks’ advertising if the appraised value does not 
exceed $1,000 and no claim and bond is filed for a judicial condem- 
nation; report of the case to the United States district attorney for 
the institution of condemnation proceedings if the appraised value 
is greater than $1,000, or if a bond is filed where the appraisal is less 
than $1,000, summary sale at auction within 24 hours after the ap- 
praiser’s return, if not in excess of $1,000, whenever it appears that 
the seized property is liable to perish or to waste or to be greatly 
reduced in value by keeping, or that the expense of keeping the prop- 
erty is disproportionate to its value; and in such cases where the 
value exceeds $1,000, report to the United States district attorney to 
petition the court to order an immediate sale, the proceeds in such 
cases to be held subject to claims of parties in interest to the same 
extent as the goods, etc., would have been so subject. Section 604 
of the act makes it the duty of every United States district attorney 
“immediately ” to inquire into the facts of cases reported to him by 
collectors and, if it appears probable that any fine, penalty, or for- 
feiture has been incurred, “ forthwith to cause the proper proceed- 
ings to be commenced and prosecuted, without delay, for the recovery 
of such fine, penalty, or forfeiture.” Section 613 of the act provides 
for final disposition of the proceeds of sales of seized property, 
whether pursuant to a decree by the court or by the collector without 
court action. After payment of various charges from the proceeds, 
including expenses of maintaining the custody of the property, and 
if no remission of the forfeiture is granted by the Secretary of the 
Treasury, the residue is directed by the statute to be deposited with 
the Treasurer of the United States as a customs fine. 

The provisions of the cited sections of the tariff act, while authoriz- 
ing the payment of expenses of maintaining custody of seized prop- 
erty from the proceeds of the sale thereof, do not expressly provide 
for payment of such expenses in excess of available proceeds, and 
evidently contemplate a speedy disposition of such property without 
incurrence of costs to be borne by the United States in excess of the 
sale value of the property. This is shown particularly by the pro- 
vision for a summary sale within 24 hours after appraisement if it 
appears that the property will be greatly reduced in value by keep- 
ing or that the expense of keeping the property is disproportionate 
to its value, and by the terms “immediately,” “ forthwith,” and 
“ without delay ” in section 604 directing the action of the district 
attorney where court action is necessary before the sale. 
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In a letter dated February 8, 1929, relative to the matter, the 
former Commissioner of Customs stated : 

Upon reference to section 605, supra, it will be noted that all vessels, vehicles, 
ete., seized for violation of the customs laws, are placed in the custody of the 
collector of customs for the district in which seizure was made to await dispo- 
sition. Since in many instances forfeiture proceedings are necessarily delayed 
through libel proceedings and in no instance can forfeiture be accomplished 
within a period less than three weeks (sections 607 and 610 T. A. 1922), pro- 
ceeds derived from the sale of seized merchandise will obviously, in a number of 
instances, be less than the aggregate expenses chargeable to such seizures. Also, 
in many instances, seizures are made of prohibited articles and goods of no 
commercial value which may not be sold. 

Since the law specifically imposes upon collectors of customs the duty of re- 
taining custody of all goods, vessels, etc., seized for violation of the customs 
laws, to await disposition, it is requested that you advise the bureau of the 
provisions of law which limit the payment of expenses incurred in connection 
with such seizures to amounts available from proceeds of sale only. 

In view of the provisions of section 612 of the act authorizing a 
summary sale within 24 hours (or requiring an immediate petition to 
the court for an order to sell, if appraisal is over $1,000) whenever 
it appears to the collector that the property is liable to perish or 
waste or to be greatly reduced in value by keeping, or that the ex- 
pense of keeping is disproportionate to the value, the basis for state- 
ment that “in no instance can forfeiture [sale] be accomplished 
within a period less than three weeks” is not apparent. Certainly, if 
the condition of the property is such that it will not sell for enough 
to pay storage charges for three weeks, a summary sale pursuant to 
section 612 would appear to be required. The request for advice as to 
the provisions of law which “ limit ” the payment of storage charges 
indicates a misconception of the fundamental principles controlling 
governmental expenditures. The real question is what provisions of 
law authorize payment and not what provisions limit payment, for 
it is elemental that all payments from public funds are prohibited 
unless authorized by statute, either expressly or by necessary impli- 
cation. In this connection it is noteworthy that the current appro- 
priation for collecting the revenue from customs, act of December 20, 
1928, 45 Stat. 1032, makes no express provision for paying storage 
charges, whereas the appropriation for enforcing the national prohi- 
bition and narcotic acts, same act, 45 Stat. 1035, under more or less 
analogous circumstances, expressly provides for— 


* * * cost of seizure, storage, and disposition of any vehicle and team or 


automobile, boat, air or water craft, or any other conveyance, seized pursuant 
to section 26, Title II, of the national prohibition act, when the proceeds of sale 
are insufficient therefor or where there is no sale; cost incurred by officers and 
employees of the Bureau of Prohibition in the seizure, storage, and disposition 
of property under the internal revenue laws when the same is disposed of under 
section 3460, Revised Statutes. * * * 


While this circumstance is not conclusive that the customs appropria- 
tion is not available in any event for payment of storage charges on 
customs seizures where the proceeds of sale are insufficient, the omis- 
sion of any express provision for such purpose in the appropriation, 
considered in connection with the provisions of the act of March 3, 
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1925, 48 Stat. 1116, expressly making the customs appropriations 
available for the payment of the costs incident to the seizure and for- 
feiture of vehicles, delivered to the Treasury Department in lieu of 
sale, and the provisions of the tariff act directing the speedy disposi- 
tion of seized property and payment of expenses connected with the 
seizure, custody, and disposition from the proceeds of the sale, is at 
ieast persuasive that it was not the intention of the Congress that the 
proceeds of sale available for such expenses should be supplemented 
by use of the appropriation, in the absence of a clear showing that 
the incurrence of such additional expenses was necessary in the Gov- 
ernment’s interest in the furtherance of the purpose of the appropria- 
tion; that is, collecting the revenue from customs and the detection 
and prevention of frauds upon the customs revenue. 

In the claim of Lucy R. Seward, to which reference has been made, 
it appears that a Paige automobile was seized at Swanton, Vt., on 
November 238, 1921, for violation of the customs laws and was stored 
with the claimant. The value of the car was appraised at $250. Af- 
ter advertising, a claim and bond were filed and thereupon the case 
was transmitted to the United States district attorney at Burlington, 
Vt., under date of December 20, 1921. Despite the fact that the atten- 
tion of the United States attorney was again called to the matter by 
the collector under date of September 26, 1922, it appears the libel of 
forfeiture was not filed until February 6, 1925. Although a decree 
of condemnation was filed December 21, 1925, the car was not sold by 
the United States marshal until July 7, 1926, almost five years after 
the seizure. Over $200 storage charges had been incurred on the car. 
The forfeited car after its five years of storage was sold, as described 
by the collector, “ for the princely sum of $25.25,” of which, after 
paying the costs of advertising the seizure and the sale, only $9.25 
was available to pay storage charges. While this seizure was made 
under laws in effect prior to the tariff act of 1922, the prior provi- 
sions relating to the disposition, etc., of seized property were closely 
analogous to those contained in the tariff act, and it is most defficult 
to imagine any necessity in the Government’s interest which required 
that final disposition of the property be delayed five years, or until it 
had become practically worthless and storage charges had accrued in 
an amount almost equal to its appraised value when seized. 

It is realized, of course, that where there must be a court decree 
of condemnation before the sale, delay may ensue due to the crowded 
docket of the court. In such cases, and also where the determination 
of the court is adverse to the United States, or for any other reason 
the seized property may not be sold, necessary expenses properly 
incurred by the collector in maintaining the custody prior to final dis- 
position would appear to be a proper charge against the customs 
appropriation where the proceeds of sale, if any, are insufficient. 
But you are advised that in the absence of express authorization by 
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statute, credit for payments in other cases of storage charges in excess 
of available proceeds of sales of property forfeited under the customs 
laws, incurred after the expiration of the present fiscal year may not 
be allowed except upon a clear showing that such excess expenses 
were necessitated by the interests of the Government and were not 
occasioned merely by neglect or procrastination on the part of the en- 
forcement officers. In this connection it may be suggested that where 
there appears to be unusual delay after a case has been reported to a 
United States district attorney for institution of libel proceedings, 
there might be for your consideration whether the matter should not 
be reported to the Attorney General in order to secure the expeditious 
disposition of the property contemplated by law. 


(A-28195) 


PAY—RETAINER—FLEET MARINE CORPS RESERVE 


An enlisted man of the Marine Corps transferred to the Fleet Marine Corps 
Reserve under the provisions of section 26 of the act of February 28, 1925, 
43 Stat. 1087, is entitled to retainer pay, including permanent additions, 
based on the active-duty pay to which he was actually entitled to on the 
last day of his service in the Regular Marine Corps prior to his transfer 
to the Fleet Marine Corps Reserve. 


Decision by Comptroller General McCarl, August 28, 1929: 

There is for consideration in the claim of William R. Sands, gun- 
nery sergeant, Fleet Marine Corps Reserve, transferred to the Fleet 
Marine Corps Reserve August 20, 1928, the question whether in the 
computation of Sands’s retainer pay he is entitled to be cri lited 
longevity for the lustrum of service completed on the date of transfer. 

It appears that Sands served honorably in the Marine Corps from 
July 11, 1908, to July 10, 1912, from July 11, 1912, to July 10, 1916, 
from July 11, 1916, to July 10, 1920, from August 21, 1920, to August 
20, 1924, from August 21, 1924, to August 20, 1928, when he was trans- 
ferred to the Fleet Marine Corps Reserve to an inactive status therein 
as of midnight August 20, 1928. During such periods of service Sands 
lost no time for any cause and on date of transfer had completed 
exactly 20 years’ service and claims credit for 20 years’ longevity in 
the computation of his retainer pay in-the Fleet Marine Corps 
Reserve. 

Sections 2 and 26 of the act of February 28, 1925, 43 Stat. 1080, 
1087, provide: 


Sec. 2. That the United States Marine Corps Reserve, established under the 
act of August 29, 1916, is hereby abolished, and in lieu thereof there is hereby 
created and established, as a component part of the United States Marine 
Corps, a Marine Corps Reserve, under the same provisions in all respects 
(except as may be necessary to adapt the said provisions to the Marine Corps) 
as those contained in this act or which may hereafter be enacted providing 
for the Naval Reserve: Provided, That the Marine Corps Reserve shall con- 
sist of two classes, namely: The Fleet Marine Corps Reserve and the Vol- 
unteer Marine Corps Reserve, corresponding, as near as may be, to the Fleet 
Naval Reserve and the Volunteer Naval Reserve, respectively. 
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Sec. 26. Enlisted men serving in the regular Navy on the date of the ap- 
proval of this act, or who, having been discharged therefrom, reenlist in the 
regular Navy within three months from date of discharge, or who are serv- 
ing in the Naval Reserve Force on the date of this act in an enrollment entered 
into’ within four months from the date of their discharge from the regular 
Navy and hereafter reenlist in the regular Navy within three months from 
the date of their discharge from the Naval Reserve, herein created, shall be 
entitled to be transferred to the Fleet Naval Reserve on the completion of 
sixteen or more years’ naval service, and when so transferred shall, except 
when on active duty, be entitled to receive, if they have had sixteen but tess 
than twenty years’ naval service, pay at the rate of one-third the base pay 
they are receiving at the time of transfer, plus all permanent additions thereto, 
and if they have had twenty or more years’ naval service, pay at the rate of 
one-half of the base pay they are receiving at the time of transfer, plus all 
permanent additions thereto: Provided, That the pay authorized in this sec- 
tion shall be increased 10 per centum for all men who may be credited with 
extraordinary heroism in the line of duty or whose average marks in conduct 
for twenty years or more shall not be less than 95 per centum of the maxi- 
mum: Provided further, That for all purposes of this section a complete enlist- 
ment during minority shall be counted as four years’ service and any enlist- 
ment terminated within three months prior to the expiration of the term of 
such enlistment shall be counted as the full term of service for which enlisted. 

In section 9 of the act of June 10, 1922, 42 Stat. 629, it is pro- 
vided : 

* * * Existing laws authorizing continuous-service pay for each five years 
of service are hereby repealed, effective June 30, 1922. Commencing July 1, 
1922, * * * enlisted men of the Army and Marine Corps, shall receive, 
as a permanent addition to their pay, an increase of 5 per centum of their 
base pay for each four years of service in any of the services mentioned in 
the title of this act not to exceed 25 per centum. * * * 


The act of August 29, 1916, 39 Stat. 590, describing the measure 
of retainer pay authorized for members of the Fleet Naval Reserve 
of the Naval Reserve Force, provided : 


Members of the Fleet Naval Reserve who have, when transferred to the 
Fleet Naval Reserve, completed naval service of sixteen or twenty or more 
years shall be paid a retainer at the rate of one-third and one-half, respec- 
tively, of the base pay they were receiving at the close of their last naval 
service plus all permanent additions thereto: * * *. 

The phrase “ pay they were receiving at the close of their last 
naval service ” in the above-quoted portion of the act of August 29, 
1916, unquestionably based the retainer pay on the pay to which 
the transferred man was legally entitled on the last day of his naval 
or Marine Corps service. 

That this language of the act of August 29, 1916, did not authorize 
credit for continuous-service pay that would have accrued in the 
succeeding enlistment in the case of men transferred is apparent from 
an examination of the provisions for increased pay for length of 
service of enlisted men both of the Navy and the Marine Corps. 
Enlisted men of the Navy were entitled to increased pay under Navy 
General Order No. 34 of 1906, if citizens of the United States, for 
“each subsequent period of service” and to continuous-service pay 
for each consecutive reenlistment. Enlisted men of the Marine Corps 
were entitled to continuous-service pay under the Army act of May 
11, 1908, 85 Stat. 109, which provided increased pay “during each 
subsequent enlistment.” When such men were transferred to the 
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Fleet Naval Reserve there was not, of course, a reenlistment and there 
was no question they were not entitled to be credited in their retainer 
pay with a continuous-service increase of pay they would have re- 
ceived had they reenlisted. The intent of the statute in this respect 
being plainly to give the man permanent additions actually received 
by him on the date of his transfer, the change in the method of com- 
puting increase of pay for length of service to a percentage of pay 
for each lustrum of service does not change the right of the trans- 
ferred man or authorize the inclusion of longevity pay he had not 
received prior to his transfer to the Fleet Naval Reserve. See 
Hazelton’s case, A-10521, July 29, 1925. 

It is obvious that the phrase “ pay they are receiving at the time 
of transfer” in section 26 of the act of February 28, 1925, contem- 
plates active-duty pay in the regular service, Navy or Marine Corps, 
for such is the only pay the man is receiving when transferred. The 
phrase, therefore, must mean the pay the man is entitled to receive 
for his last day’s service in the regular service. The permanent addi- 
tions authorized include only the permanent additions to which the 
man is entitled in computing his pay on the last day of his regular 
service. See decision A-23952, October 8, 1928, where, after quoting 
extensively from the hearings before the House Committee on Naval 
Affairs relative to the naval reserve act, it is stated: 


It thus appears that the purpose of this section [sec. 26 of the act of Feb- 
ruary 28, 1925] was to give the men coming within its terms the same rights as 
were provided for such men by the act of August 29, 1916, no more and no less. 


Accordingly, not being entitled to longevity credit for the fifth lus- 
trum of service on August 20, 1928, in computing*the active-duty pay 
he was receiving at the time of transfer, Sands is not entitled to such 
credit in the computation of his retainer pay as a member of the 
Fleet Marine Corps Reserve. 


(A-28182) 
VETERANS’ BUREAU — INSURANCE— FRAUDULENT ENLISTMENT 


War-risk insurance is valid where issued in accordance with the terms of the 
controlling statute during an enlistment period fraudulent in its inception 
because of concealment of disability and prior service but which was vali- 
dated by an honorable discharge prior to the discovery of the fraud. 3 Comp. 
Gen. 431; id. 691, distinguished. 

While the penal provision contained in the war risk insurance act, as amended 
by the act of August 9, 1921, 42 Stat. 152, imposing a forfeiture of all rights 
to disability compensation for fraud perpetrated by the claimant, are not 
retroactively effective requiring refund of amounts actually received prior 
to the date of the act, any amount of disability compensation actually re- 
ceived subsequent to the date of the act although for a period retroactively 
effective prior to the date of the act is forfeited and may be charged against 
the amount of war-risk insurance due the veteran. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
August 31, 1929: 


There has been received your letter of July 30, 1929, submitting 
for consideration the war-risk insurance and disability compensation 
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case of William N. Edwards, alias Joe D. Edwards, C-413078, in- 
volving (1) the validity of the war-risk insurance issued during an 
enlistment in the Army under the assumed name, which enlistment 
was fraudulent in its inception because of concealment of disability 
and prior service in the Marine Corps, but from which the insured 
was granted an honorable discharge without knowledge of the fraud 
by the military authorities, and (2) the proper basis for charging 
against the remainder of the insurance, if determined to have been 
valid, the amount of disability compensation forfeited for fraud in 
applying for compensation under two different names for the same 
disability. 

The veteran enlisted in the United States Marine Corps on Feb- 
ruary 1, 1918, under the name of William N. Edwards, and was 
discharged on August 21, 1919, as a tuberculosis suspect. On Sep- 
tember 28, 1919, he enlisted in the Army under the assumed name 
of Joe D. Edwards. He applied for $10,000 war-risk term insurance 
on January 26, 1920, and was discharged on May 21, 1920, on account 
of a disease of the lungs (tuberculosis), and given an honorable dis- 
charge. He was subsequently rated as permanently and totally dis- 
abled from October 14, 1919, and monthly payments of insurance 
were made to him until December 25, 1925, when it was discovered 
that he was fraudulently receiving compensation under two different 
names, in view of which disclosure all payments to him were sus- 
pended. Thereafter the bureau determined that although the vet- 
eran had fraudulently received compensation, his insurance was 
valid, and an amended award was submitted to this office for pre- 
audit proposing to reopen the award of insurance and withhold 
payments thereunder until compensation fraudulently received shall 
have been recovered. The date for resumption of insurance pay- 
ments, if valid, has been tentatively fixed by the bureau as January, 
1933, when it is believed the indebtedness caused by the receipt of 
compensation fraudulently will have been liquidated. There was 
questioned in the audit the validity of the insurance because of the 
concealment of the disability at the time of the second enlistment 
during which the insurance was issued. 

Under date of October 12, 1928, The Adjutant General of the 
Army reported as follows: 

1. From informal comparison of the fingerprints on file in this office with 
those on file at headquarters, U. S. Marine Corps, it appears that Joe D. 
Edwards, 6502987, who enlisted September 29, 1919, at Presidio of San Fran- 
cisco, California, is identical with William Nathaniel Edwards, who enlisted 
in the U. S. Marine Corps February 1, 1919, at Mare Island, California, and was 


discharged by reason of Medical Survey, August 21, 1919, private, barracks 
detachment, Mare Island, California. 


2. This man at enlistment of September 29, 1919, declared that he had never 
been discharged from the service (Army or Navy) of the United States or any 
other service on account of disability. 
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Under date of November 6, 1928, he reported further as follows: 


The enlistment of Joe D. Edwards, 6502987, on September 29, 1919, was 
fraudulent in its inception, but has been validated by his honorable discharge 


on May 21, 1920. 

Section 400 of the war risk insurance act of October 6, 1917, 40 
Stat. 409, authorized insurance for enlisted men “ when employed 
in active service under the War Department * * * without 
medical examination.” Section 401 required application to be filed 
within 120 days after enlistment or entrance into or employment in 
the “active service” and before discharge or resignation. Subse- 
quent statutes are to the same effect. The service contemplated is 
lawful service. 3 Comp. Gen. 691. If the service in this case was 
lawful and the conditions of the statute to authorize issuance of the 
insurance were met, the insurance must be considered as valid. 

In decision of July 30, 1923, 3 Comp. Gen. 61, it was held: 

A fraudulent enlistment results in a voidable contract, as was said in the 
earlier decisions on the subject. Where the fraud is not discovered while the 
contract is being performed, and all the services required are performed in a 
manner entitling the man to an honorable discharge, he is entitled to retain 
the pay and allowances properly paid him during the enlistment. 8 Comp. 
Dec. 684; 12 id 446; 14 id. 369. 

See also decision of July 25, 1929, 9 Comp. Gen. 26, wherein it 
was held (quoting from the syllabus) : 


A fraudulent enlistment is voidable at the option of the Government. Where 
the fraudulent character of an enlistment did not become known and the 
deceased was actualiy carried on the rolls as an enlisted man of the Army at 
date of death, he was an enlisted man “ on the active list of the Regular Army” 
within the meaning of the act of December 17, 1919, 41 Stat. 367, and his widow 
is entitled to benefits thereunder. See also 15 Comp. Dec. 614. 

Therefore, it must be concluded in this case that as the insured 
was given an honorable discharge without knowledge of the fraud, 
the period of service of the insured, although fraudulent in its in- 
ception was nevertheless valid service, and the enlisted man is en- 
titled to all rights under any insurance issued to him during that 
period, provided that the other conditions of the statute were prop- 
erly met. As all the conditions of the statute apparently were com- 
plied with, the insurance in this case was valid. 

It has been suggested that the insurance should be considered as 
void under the rule announced in the case of Zed Pennington, 3 
Comp. Gen. 481; id. 691, for the reason that the fact concealed upon 
enlistment was the health condition of the insured going to the very 
essence of the insurance contract. See 3 Comp. Gen. 398. In that 
case the enlistment was terminated by a discharge for fraudulent 
concealment of disability which voided the contract of enlistment 
and defeated any rights arising thereunder. In the instant case 
there was no such discharge. While it was stated generally in the 
prior decisions that the facts concealed upon enlistment went to the 
essence of the contract of insurance, the deciding factor was the 
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invalidity of the enlistment contract. If the insurance is applied 
for in accordance with the terms of the controlling statute during 
a period of valid service, as in the instant case, the physical condition 
of the insured at the date of application for insurance was imma- 
terial. 7 Comp. Gen. 526. 

While your submission requests consideration only of the insurance 
feature of this case, there has, also, been questioned in the audit the 
basis on which the bureau proposes to charge against the remaining 
insurance the compensation fraudulently received. It is under- 
stood the bureau proposes raising:a charge of all disability com- 
pensation received under the assumed name, but only so much of the 
disability received under the real name of the veteran as was paid 
for periods subsequent to August 9, 1921, date of the act (42 Stat. 
152), requiring a forfeiture of all right to compensation for fraud, 
on the principle that a penal statute may not be applied retroactively 
effective. 

This office is in agreement with the proposed charge of the entire 
amount received under an assumed name and also with the legal 
principle relative to the penal statute. However, this office is not 
in agreement with the proposed charge of only the amount of com- 
pensation received under the real name of the veteran for periods 
subsequent to August 9, 1921. On that date it is understood both 
claims for disability compensation were in the bureau and payment 
previously had been made only under the assumed name—the first 
payment having been made on or about May 31, 1920, covering period 
from May 22, 1920; but that no compensation was awarded or 
paid under the real name of the veteran until December 4, 1922, sub- 
sequent to August 9, 1921, for a period of two years retroactively 
effective from date of filing claim, or from November 5, 1919. There- 
fore, as the fraud was being perpetrated within the meaning of the 
penal statute on the date of its passage, all payments of compensa- 
tion not then actually received under the real name of the veteran 
and pursuant to his valid application were forfeited. As no pay- 
ment had been received on that date, under the valid application, the 
entire amount subsequently paid was forfeited. All payments under 
the assumed name, whether received before or after the statute, 
were forfeited independently of the penal statute for the reason that 
the application was absolutely void and of no effect. Therefore, the 
entire amount of disability compensation received by this veteran 
under both awards should be charged against the remaining insur- 
ance, and monthly payments should not be resumed until that amount 
has been collected or the debt otherwise liquidated. 

Although it is not now material, in view of the above disposition 
of the entire amount of disability compensation received by the vet- 
eran, it is noted that compensation was awarded by the bureau retro- 
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actively as for the period from November 5, 1919, to May 21, 1920, 
during which period the veteran was in the active service and re- 
ceiving active service pay. Payment for this period would have 
been unlawful under sections 312 and 212 of the war risk insurance 
and World War veterans’ acts, respectively. With respect to pay- 
ment of insurance installments prior to discharge, to wit, from Octo- 
ber 14, 1919, to May 21, 1920, see 7 Comp. Gen. 526. 

You refer to the delay by this office in giving consideration to the 
case in the preaudit. While an unreasonable delay in this office in 
the consideration of any case, particularly in the preaudit, is not 
countenanced, in this case it seemed that more time than usual was 
necessary to give the consideration it deserved in view of the involved 
facts and issues. Also, it seemed that more time than usual might 
reasonably be taken for the proper consideration of the case, in view 
of the fact that, under the showing by the bureau, no further in- 
stallments of insurance were payable before January, 1933. That 
is to say, on the record as submitted, no reason appeared for expe- 
diting action. 


(A-27735) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—CREATION OF NEW 
AND ADDITIONAL POSITIONS 


The creation of additional positions having duties and responsibilities identical 
with those of an existing position or positions previously finally allocated 
in the same grade and class, under the same bureau, office, or appropriation 
unit, is a matter for the administrative office concerned within available 
appropriations, and does not require the approval of the allocation by the 
Personnel Classification Board before an employee appointed, promoted, or 
transferred to such additional position by administrative action may be paid 
the salary rate attaching to such additional position. 5 Comp. Gen. 202; 
6 id. 202, distinguished. 

New positions which the administrative offices are required by the classification 
act to report to the Personnel Classification Board for approval of alloca- 
tions are those having duties and responsibilities which differ from existing 
allocated positions in the same bureau, office, or other appropriation unit, 
and care should be exercised to submit all such positions promptly for 
allocation. 


Comptroller General McCarl to the Secretary of the Treasury, September 3, 

1929: 

There came before this office for consideration in the audit of the 
accounts of J. L. Summers, disbursing clerk, Treasury Department, 
the effective date of the promotion or reallocation of Harold H. 
Spang, an employee under the Bureau of Internal Revenue. 

There was disallowed in the settlement of the accounts credit for 
the sum of $14.47, representing the difference in pay for the month 
of November, 1928, between the employee’s former position in Grade 
CAF-2, salary rate, $1,440 per annum, and his new position in Grade 
CAF-3, salary rate, $1,620 per annum, it appearing that there was 
involved a change in allocation, notice of which was not received 
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in the administrative office from the Personnel Classification Board 
until December 3, 1928. See 5 Comp. Gen. 202, 6 id. 202. 

The employee has protested the action of this office, contending 
that he had been assigned to the duties in the higher grade prior to 
November 1, 1928, the date from which the disbursing officer had 
paid him as of the higher grade. 

In view of his statements you were requested under date of July 
12, 1929, to report the facts in the case, and in your reply under 
date of July 29, 1929, you state as follows: 


On September 16, 1928, Mr. Spang was assigned to an entirely different and 
higher grade of work, positions in which previously had been allocated to 
grade CAF-3. However, recommendation for his promotion was not made 
until October 22, 1928, when the Civil Service Commission authorized his 
change in status from junior clerk to senior tabulating machine operator upon 
his qualification through appropriate examination. 

On October 29, 1928, the classification sheet on which was recommended Mr. 
Spang’s promotion and change of grade from junior clerk, CAF 2-1, $1,440 per 
annum, to senior operator office devices, CAF-3-8, $1,620 per annum, was 
forwarded through the proper channels to the Personnel Classification Board. 
The recommendation was received by the Personnel Classification Board No- 
vember 1, 1928, approved November 30, 1928, and received back in the classi- 
fication office of this department December 1, 1928. 


It is understood from these statements that the character of the 
duties and responsibilities of the position to which Mr. Spang was 
assigned September 16, 1928, and to which he was administratively 
promoted effective November 1, 1928, were identical in all respects 
with the duties and responsibilities then being performed by other 
employees under the Bureau of Internal Revenue, which duties and 
responsibilities previously had been finally allocated by the Per- 
sonnel Classification Board in grade CAF-3. 

Section 3 of the original classification act of 1923, dated March 
4, 1923, 42 Stat. 1489, provides in part as follows: 


The board shall make all necessary rules and regulations not inconsistent 
with the provisions of this act and provide such subdivisions of the grades 
contained in section 13 hereof and such titles and definitions as it may deem 
necessary according to the kind and difficulty of the work. Its regulations shall 
provide for ascertaining and recording the duties of positions and the qualifica- 
tions required of incumbents, and it shall prepare and publish an adequate 
statement giving (1) the duties and responsibilities involved in the classes to 
be established within the several grades, illustrated where necessary by 
examples of typical tasks, (2) the minimum qualifications required for the 
satisfactory performance of such duties and tasks, and (3) the titles given to 
said classes. In performing the foregoing duties, the board shall follow as 
nearly as practicable the classification made pursuant to the Executive order 
of October 24, 1921. The board may from time to time designate additional 
classes within the several grades and may combine, divide, alter, or abolish 
existing classes. Department heads shall promptly report the duties and 
responsibilities of new positions to the board. The board shall make necessary 
adjustments in compensation for positions carrying maintenance and for posi- 
tions requiring only part-time service. 


When the Personnel Classification Board issued its regulations 
prescribing the rules and regulations under (1), (2), and (3) of this 
section of the original classification act for the guidance of the ad- 
ministrative offices and finally allocated one or more positions with 
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identical duties and responsibilities, in a certain grade and class 
and under the same bureau, office, or other appropriation unit, pur- 
suant to its rules and regulations thus prescribed, the submission by 
the administrative office of job classification sheets covering addi- 
tional positions with identical duties and responsibilities in the 
same grade and class, under the same bureau, office, or appropriation 
unit, is merely for record purposes and presents to the board nothing 
necessitating or requiring its action. 

The matter of how large a personnel shall be employed in a bureau, 
office, or other appropriation unit is for the consideration of the 
administrative office concerned, the Bureau of the Budget in connec- 
tion with its recommendations to the President respecting estimates 
for appropriations, and the Congress in supplying funds for such 
administrative uses. The function of the Personnel Classification 
Board has been completed, so far as identical positions are concerned, 
when it has finally allocated the duties of one of such identical posi- 
tions, and the law imposes upon it no responsibility respecting the 
number of persons necessary in such positions to enable the adminis- 
trative office to perform the work required of it by law. That is to 
say, when the authorized work of an office under the Government in- 
creases to such an extent as to necessitate the émployment of addi- 
tional personnel for performance of duties identical with those 
which have already been finally allocated, there is not involved the 
creation of a new position within the meaning of the original classi- 
fication act such as is required to be allocated by the Personnel 
Classification Board. For instance, if in an administrative office 
there are six stenographers engaged upon a certain class of work 
and the work has increased requiring an additional stenographer 
whose duties and responsibilities will be identical with the other six, 
there is not the creation of a new position but only of an additional 
position of a grade and class already allocated. New positions 
which the administrative offices are required by the classification act 
above quoted to report to the board for approval of allocations are 
those having duties and responsibilities which differ from existing 
allocated positions in the same bureau, office, or other appropriation 
unit, and care should be exercised to submit all such positions 
promptly for allocation. 

There has not been overlooked the decision of September 16, 1925, 
5 Comp. Gen. 202, hereinbefore cited, and on the basis of which the 
disallowance was made. Said decision was intended to refer pri- 
marily to the creation of positions having duties similar to but dif- 
fering from existing positions. It is understood that that decision 
nas been too broadly applied and that a practice has grown up of 
administrative offices submitting a description of duties and responsi- 
bilities in all cases when either new or additional positions are to 
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be filled. If so, the practice with respect to additional positions, as 
distinguished from new positions, should no longer be followed. 
This decision will be effective from and after its date and is not to 
be regarded as authority for changing the pay status of employees 
heretofore paid in accordance with the practice heretofore obtaining. 
In the instant case the disallowance in the accounts will be 
removed. 


(A-28348) 


PAY—LONGEVITY—NAVY ENLISTED MEN 


In the computation of longevity credit of enlisted men of the Navy, where 
the naval records show periods of imprisonment pursuant to court-martial 
sentences, such periods should not be counted as service in computing pay 
on and after January 1, 1924. 


Comptroller General McCarl to the Secretary of the Navy, September 5, 

1929: 

By your direction in first indorsement, August 13, 1929, there has 
been received letter of the Paymaster General, Navy Department, 
requesting decision whether Wayne Schuck, B. M., second class, 
United States Navy, is entitled to longevity service credit for the 
period January 29, 1913, to April 24, 1914, inclusive, while con- 
fined in prison pursuant to court-martial sentence approved Janu- 
ary 29, 1913. 

It appears that Schuck’s account was taken up and credited with 
pay as after 16 years’ longevity service from February 15, 1929; 
that he filed a claim with the General Accounting Office for lon- 
gevity credit as for over 16 years’ service from April 13, 1928, to 
January 9, 1929, and that upon settlement of that claim July 23, 
1929, Schuck was advised that he completed 12 years’ service on 
August 12, 1925, and therefore had not completed 16 years on Jan- 
uary 9, 1929. The Bureau of Supplies and Accounts was advised 
by this office that according to the record Schuck would complete 
16 years’ service on August 18, 1929, if no time is lost to that date 
in the enlistment entered into on January 15, 1929. 

Schuck’s service record as submitted by the Bureau of Naviga- 
tion on March 19, 1929, shows service as follows: 

Enlisted December 27, 1911; discharged December 21, 1915; 
absent without leave August 18 to December 2, 1912, and on July 
17, 1914, 3 months and 16 days; in prison pursuant to court-martial 
sentence from January 29, 1913, to April 24, 1914, inclusive, 1 year 
2 months 27 days. Net longevity service for this enlistment 2 years 
5 months and 12 days. 

Reenlisted December 23, 1915; discharged January 8, 1921; ab- 
sent from duty by reason of sickness due to own misconduct June 
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13 to 29, 1917, 17 days; from September 15 to 24, 1919, 10 days: 
and from October 2 to 5, 1914, 4 days; a total absence of 31 days. 
Net longevity for the enlistment 4 years 11 months and 14 days. 

Reenlisted January 10, 1921, and discharged January 9, 1925. No 
time lost. Net longevity service in this enlistment 4 years. 

Reenlisted January 10, 1925, and discharged January 9, 1929. 
No time lost. Net longevity service 4 years. 

It thus appears that upon discharge January 9, 1929, Schuck 
had 15 years 4 months and 26 days’ longevity credit and therefore 
is not entitled to pay as for 16 years’ longevity in the enlistment of 
January 15, 1919, until he serves additional 7 months and 4 days. 
In case no time was lost, he completed 16 years’ service on August 
18, 1929. 

It is suggested in the Paymaster General’s letter that in comput- 
ing Schuck’s longevity service the period of nonperformance of 
duty while in prison, January 29, 1913, to April 24, 1914, should 
not be deducted, citing as authority decision of the Comptroller 


General, December 26, 1923, D. M. 452, and statement therein as 
follows: 


It is understood that the records of the Navy Department have not hereto- 
fore shown periods of “ nonperformance of duty because imprisoned both while 
in arrest resulting in court-martial sentence and while serving said sentence” 
other than to the extent that men were confined in naval prisons, and in con- 
sequence this data can not be furnished for auditing purposes for periods prior 
to January 1, 1924. 


In the computation of four-year periods of enlisted service for increased 
pay of enlisted men under section 10 of the act of June 10, 1922, completed 
prior to January 1, 1924, adjustment need not be made because of any time 
that has been deducted on account of nonperformance of duty because im- 


prisoned both while in arrest resulting in court-martial sentence and while 
serving said sentence. 


That statement was made as a guide to the audit of accounts in 
this office and was applicable, as indicated therein, only in a case 
where the Navy Department records prior to January 1, 1924, failed 
to show periods of imprisonment. It was not intended in said in- 
structions to authorize counting as service periods of imprisonment 
prior to January 1, 1924, in the computation of pay on and subse- 
quent to January 1, 1924. See decision A-7685, February 24, 1925, 
where, with reference to the decision D. M. 452, December 26, 1923, 
it was stated: 


* * * Whatever was there said, in so far as payments subsequent to 


January 1, 1924, were concerned, had relation to cases in which the records 
were incomplete, and could have no application to cases where the records 
of the department as furnished contain the information necessary to correct 
computation of the service. * * * 


In any case such as this, where the naval record shows periods of 
imprisonment pursuant to court-martial sentenses prior to January 
1, 1924, such periods may not be counted as service for longevity 
purposes in computing pay on and after January 1, 1924. 
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(A-28399) 


BURIAL EXPENSES—VETERANS—PAID BY A _ POLITICAL 
SUBDIVISION 


A political subdivision of the United States, such as a town, may be reimbursed 
under the World War veterans’ act for the burial of a veteran of any 
war, within the limits of the controlling statute and regulations, if called 
upon to bear such expense in an emergency from the general funds of the 
political subdivision, only where there is no local law, ordinance or regu- 
lation making express provision for such expense. 4 Comp. Gen. 969, 972, 
distinguished. 


Decision by Comptroller General McCarl, September 5, 1929: 

There is before this office for consideration the claim of the town 
of Barnes, Wisconsin, for $107 to reimburse it for the cost of burial 
of James Maxwell, a World War veteran. 

The Veterans’ Bureau has certified as follows: 
This is to certify the records in this case disclose that the veteran was 
drowned November 2, 1928, near the town of Barnes, Wisconsin. 

Funeral services were rendered by A. J. Kiefer, undertaker, in the amount 
of $105.00, and transportation was furnished by Iron River Garage in trans- 
ferring the remains from the town of Barnes, Wisconsin, to Iron River, Wis- 
consin (place of burial) for which a charge of $6.00 was made. 

In order to dispose of the remains the town of Barnes had to guarantee the 
charges and when they were not paid by the veteran’s relatives, the town 
of Barnes was required to pay said expenses and did so. The funds used in 
payment were derived from the “ General Fund of the Town of Barnes.” 

Receipted undertaker’s bill has been filed in the amount of $105 
for casket, embalming and shroud, and there was also filed a ‘re- 
ceipted garage company’s bill for $6 for transportation of the body 
from the town of Barnes to Iron River for burial. The claim 
has been administratively approved for $107 and it is certified 
that the deceased was a World War veteran whose assets “ did 
not exceed $1,000 and that the circumstances in the case are such 
that in my judgment the deceased should have the cost of his burial, 
funeral, and transportation borne by the United States within the 
amount allowed by law.” 

It is understood that the deceased was not buried as a pauper 
but as a sanitary measure in an emergency to dispose of the body in 
the absence of action by relatives or friends. 

The question in the case is whether a political subdivision of a 
State, in this case a town, may be reimbursed under the World War 
veterans’ act for the burial of a veteran.of any war, within the 
limits of the controlling statute and regulations, which were assumed 
by the political subdivision in an emergency for sanitary reasons. 

In decision of May 21, 1925, 4 Comp. Gen. 969, 972, it was held: 


* * * If the burial has been taken care of free of charge by a State or 
other political subdivision of the United States, or by a national military home, 
no claim may be asserted against the United States by the relatives or personal 
representatives of the deceased, except for actual and necessary expenses over 
and above the amounts allowed by the State, other political subdivision, or 
home, and the amount of assets left by the deceased. * 
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Section 8107(2) of Regulations 201 issued October 4, 1928, by 
the Veterans’ Bureau, provides as follows: 


(2) Nothing in this regulation shall be construed to cause the disallowance 
of a claim by the bureau because of any payment made on burial (including 
funeral) by a State, county, or other political subdivision, lodge, union, fra- 
ternal organization, society or beneficial organization, insurance company, 
workmen’s compensation commission, State industrial accident board, or em- 
ployer unless the amount of expenses incurred is absorbed by the amount 
actually paid for burial (including funeral) purposes by such agencies or 
organizations named: Provided further, That no claim shall be reduced more 
than the difference, not to exceed $107, between the entire amount of expenses 


incurred and the amount paid by any or all the foregoing agencies or organi- 
zations. ‘ 


Under the principle announced in said decision and the provisions 
of the regulation, a relative of the deceased would have been pre- 
cluded from claiming reimbursement for any expense borne by the 
town free of charge, but the town itself is not precluded from claim- 
ing reimbursement under the statute for expenses incurred in an 
emergency which were paid from the general funds of the town not 
maintained particularly for that purpose; that is to say, a political 
subdivision would not be entitled to reimbursement under the statute 
and regulations for burial expenses borne by it from funds main- 
tained for that purpose under express provision of local law, ordi- 
nance, or regulation. See generally, decision of July 2, 1929, 
A-27410. However, in view of the evident purpose of the statute 
in preventing veterans of any war from being buried as paupers, it 
may be concluded that a political subdivision of the United States 
would be entitled to reimbursement under the statute if called upon 
to bear such expenses in an emergency, as in this case, from the 
general funds of the political subdivision where there was no local 
law, ordinance, or regulation making express provision for such 
expenditure. 

In view of the facts and circumstances disclosed, the claim may 
be allowed and the voucher certified for payment. 









































(A-28533) 
LABOR-SAVING DEVICES—PURCHASE AND RENTAL OF 


Stamp-vending and change-making machines, being considered labor-saving 
devices, the appropriation providing specificially for the rental, purchase, 
installation and maintenance of labor-saving devices, is available for their 
rental and purchase if and when necessary. 


Comptroller General McCarl to the Postmaster General, September 7, 1929: 
I have your letter of August 28, 1929, as follows: 


The Post Office Department proposes to install in different post offices a 
number of stamp-vending and change-making machines on a rental basis for 
trial and, if satisfactory, purchase a number of these machines, Of course, 
specifications both for rental and purchase would be sent to three or more 
manufacturers, and bids opened and awards made according to law, 
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It is proposed to install these machines in the screen line of post offices in 
place of stamp windows, thus eliminating at least two stamp clerks wherever 
a machine is installed. The proposition is clearly a labor-saving one. The 
office of the Fourth Assistant Postmaster General has an appropriation of 
$700,000, “ For rental, purchase, exchange, and repair of canceling machines 
and motors, mechanical mail-handling apparatus, and other labor-saving devices, 
including cost of power in rented buildings and miscellaneous expenses of in- 
stallation and operation of same, including salaries of seven traveling mechani- 
cians and for traveling expenses.” 

Your decision is respectfully requested whether this appropriation may prop- 
erly be employed for the payment of rental and purchase, or either, of these 
machines. Should the appropriation for labor-saving devices not be available 
for the rental and purchase, or either, your decision is requested as to what 
appropriation, if any, is available. 


The appropriation quoted above as made by the act of December 
20, 1928, 45 Stat. 1054, provides in specific terms for the rental, pur- 
chase, installation, and operation of labor-saving devices, and as the 
stamp-vending and change-making machines referred to in your 
letter appear to be labor-saving devices, you are advised that said 
appropriation is available for the cost of renting and/or purchasing 
such machines as may be found administratively necessary, provided 
the laws relating to advertising and the awarding of contracts are 
complied with. 


(A-28555) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ADDITIONAL SERV- 
ICE—DUTIES UNDER TWO BUREAUS IN SAME DEPARTMENT 


Where the full-time duties of the position of a field service employee under one 
bureau of a department have been fixed and administratively placed or 
allocated in a salary range corresponding to the salary range prescribed 
by the classification act for similar positions in the District of Columbia, 
as required by section 3 of the act of May 28, 1928, 45 Stat. 785, the em- 
ployee could be required to work on Sundays and holidays performing the 
same duties for another bureau of the same department as a part of his 
regular duties, and, consequently, payment of additional compensation for 
such additional work under appropriations for the other bureau would be 
prohibited as a direct violation of section 1765 of the Revised Statutes. 


Comptroller General McCarl to the Secretary of the Treasury, September 7, 
1929: 


Consideration has been given to your letter of August 27, 1929, 
as follows: 


Reference is made to a recent decision of your office (A-27380) in connec- 
tion with the proposed increase in compensation of the marine gasoline engineer 
who operates the customs launch Gadfly at Perth Amboy, N. J. In the last 
paragraph of your decision you state as follows: 

“The question as to whether the salary of the engineer legally and properly 
may be increased from $1,920 to $2,400 on the basis of the additional services 
to be required of him, including services on Sundays and holidays, would de- 
pend upon the statutory authority for his employment, his status with respect 
to classification, ete. This question, also, is for submission by the Secretary 
of the Treasury if there be doubt as to the authority to give the proposed 
increase.” 

The position of marine gasoline engineer in question is allocated in grade 
CAF-4 ($1,800 to $2,100 per annum), and the present incumbent is being paid 
at the rate of $1,920 per annum, payable from the appropriation “ collecting the 
revenue from customs.” His hours of duty are from 8 a. m. to 5 p. m. (Sun- 
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days and holidays excluded). Under the law this employee can not be paid 
additional compensation for overtime service. 

It would be greatly appreciated if you would make a decision as to whether 
the compensation of this employee may be increased from $1,920 to $2,400 per 
annum, his entire salary to be paid from the appropriation, “collecting the 
revenue from customs,” the Public Health Service to reimburse the customs 
appropriation in an amount not to exceed $480 per annum in return for the 
additional services required of this employee. 


If the question involved were simply the apportionment of the 
salary of an employee to appropriations provided under more than 
one bureau in a department there would be no objection. 5 Comp. 
Gen. 1036. But on the basis of the facts presented it appears that 
what is actually sought to be accomplished is the payment for Sun- 
day and holiday work for one bureau of exactly the same character 
as is being performed by a regular full-time employee under an- 
other bureau in the same department. In other words, there is not 
involved the addition of new and different duties to a position which 
would be tantamount to the creation of a new field service position 
with its possible placement or allocation in a higher grade, but 
simply the proposition of requiring the employee to work at his 
regular duties on Sundays and holidays for the benefit of a bureau 
other than the one in which he is regularly employed but under 
the same department. 

As required by law, the duties of the position have been fixed and 
administratively placed in a salary range corresponding to the salary 
range prescribed by the classification act for similar positions in 
the District of Columbia. Section 3 of the act of May 28, 1928, 
45 Stat. 785. The employment and payment of salary is by the 
year and the hours and days of work are a matter for administrative 
determination. As the employee could be required to work on 
Sundays and holidays as a part of his regular duties under his 
present appointment, payment of additional compensation for such 
additional work under any appropriation would be prohibited as 
a direct violation of section 1765, Revised Statutes, providing as 
follows: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, 
for the disbursement of public money, or for any other service or duty what- 


ever, unless the same is authorized by law, and the appropriation therefor 
explicitly states that it is for such additional pay, extra allowance, or com- 


pensation. 

Even if it were possible to consider the Sunday and holiday work 
as an additional part-time position, the payment of salary for both 
positions at a rate in excess of $2,000 per annum would be prohibited 
under the terms of the act of May 10, 1916, 39 Stat. 120, as amended 
by the act of August 29, 1916, 39 Stat. 582, 6 Comp. Gen. 359, 588. 

On the basis of the facts presented, the question submitted is 
answered in the negative. 
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(A-28475) 
TRANSPORTATION—DEPENDENTS—MARINE CORPS OFFICER 


Where an officer of the Marine Corps was ordered to make a permanent 
change of station from Parris Island, 8. C., to Puerto Cabezas, Nicaragua, 
and transportation in kind was furnished his dependents for the sea 
portion of the journey from New Orleans, La., to Nicaragua, but was 
not furnished for the land portion of the journey from Port Royal, 8. C., 
to New Orleans, La., payment is authorized of the commercial cost of 
transportation of the officer's dependents for said land journey. 7 Comp. 
Gen. 544, distinguished. 


Comptroller General McCarl to Lieut. Col. Charles R. Sanderson, United 
States Marine Corps, September 9, 1929: 
There has been received your letter of August 19, 1929, as follows: 


There is inclosed voucher in amount of $64.80 in favor of Maj. Clyde H. 
Metcalf, U. 8S. M. C., together with copies of change of station orders dated 
March 9, 1929, Marine Barracks, Parris Island, 8S. C., to Second Brigade, 
United States Marines, Managua, Nicaragua, and May 3, 1929, from Managua, 
Nicaragua, to Puerto Cabezas, Nicaragua, for reimbursement in lieu of trans- 
portation in kind for transportation of the dependent wife and thirteen-year-old 
daughter of Major Metcalf from Port Royal, 8S. C., to New Orleans, La. 

Attention is invited to statement appearing on voucher from which it will 
be noted that Government transportation was furnished from New Orleans, 
La., to Puerto Cabezas, Nicaragua. In view of the provisions of your Decision 
A-19063, dated March 5, 1928, it is requested that this office be advised, with 
return of all inclosures, whether or not the voucher can be paid. 

It appears that by orders dated March 9 and May 3, 1929, Major 
Metcalf was ordered to make a permanent change of station from 
Marine Barracks, Parris Island, S. C., to Puerto Cabezas, Nicaragua. 

On the voucher it is stated: 


* * * ‘Transportation in kind has not been furnished for this part of the 


journey. [Port Royal, 8. C., to New Orleans, La.] Government transporta- 
tion having been furnished from New Orleans, La., to Puerto Cabezas, Nic. 


This statement is understood to mean that transportation in kind 
was furnished from New Orleans, La., to Nicaragua, and that no 
transportation in kind was requested or furnished from Port Royal, 
S. C., to New Orleans, La. 

In the decision referred to by you, 7 Comp. Gen. 544, it was held 
that an officer was not entitled to transportation in kind for his 
dependents under the act of May 18, 1920, 41 Stat. 604, for a por- 
tion of the journey, and to a payment of money equal to the commer- 
cial cost for the remaining portion of the journey under the act of 
June 10, 1922, 42 Stat. 631, and this principle was applied to the 
case of an officer who, having been ordered to make a permanent 
change of station from New York to the Philippine Islands, re- 
quested and was furnished transportation in kind for his dependents 
for only a portion of the journey from New York to San Francisco, 
it being held that he was not entitled to the commercial costs of the 
transportation for the remaining portion of the journey from New 
York to San Francisco. The travel from San Francisco to the 
Philippine Islands was not involved and was not considered. 
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Where sea travel is involved on a permanent change of station, by 
reason of the provisions of the act of May 18, 1920, 41 Stat. 604, that 
transportation of dependents to or from stations beyond the con- 
tinental limits of the United States shall not be other than by Gov- 
ernment transport if such transportation is available, the act of 
June 10, 1922, is not applicable thereto and the sea portion of de- 
pendent’s travel is not within the reason or law of the decision cited 
by you. No transportation in kind having been furnished for any 
portion of the journey from Port Royal to New Orleans, the cited 
decision has no application to the facts in this case. 

Payment of the voucher, if otherwise correct, is authorized. 


(A-28586) 
COMPENSATION—DECEASED EMPLOYEES 


Payment may be made to the one legally entitled thereto of the compensation 
due a deceased employee of the United States up to and including the date 
of death, but payment may not be made to include any date later than that 
on which the employee was last known to be alive. 


Comptroller General McCarl to A. H. Cousins, District Fiscal Agent, Forest 

Service, September 9, 1929: . 

There has been received your letter of August 30, 1929, requesting 
decision as to the date to which the salary of Douglas C. Ingram 
and the wages of Ernannie St. Louise properly may be paid. 

It appears that Mr. Ingram was an associate range examiner and 
Mr. St. Louise was a temporary employee of the Forest Service; that 
on August 13, 1929, they started to make a reconnaissance in the 
territory where a forest fire was raging and due to high winds the 
fire spread soon after their departure to the vicinity whither they 
had gone; that their bodies were found on August 24, 1929, a con- 
siderable distance from the place in which they were last seen; and 
that it is not possible to determine when death occurred. 

The rule is that payment may be made to the one legally entitled 
thereto of the compensation due the deceased employee of the United 
States up to and including the date of death but that payment may 
not be made to include any date later than that on which the 
employee was last known to be alive. 

You state that you have already made payment of salary by check 
drawn in favor of Mr. Ingram up to and including August 15, 1929. 
On the facts shown in your letter this would appear to be an over- 
payment of compensation for two days, August 14 and 15. In the 
case of the temporary employee, payment should not be made by you 
but the matter should be submitted to this office for direct settlement 
as a claim. 
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(A-27902) 


TRANSPORTATION—DEPENDENTS OF OFFICERS OF ARMY, NAVY, 
AND MARINE CORPS 


The amounts to be collected for transportation furnished by the Government 
to dependents of officers of the Army, Navy, and Marine Corps in excess 
of that to the new duty stations of the officers are to be computed on the 
basis of commercial fares applicable to the public generally and not on 
the basis of reduced rates secured by the Government under side agree- 
ments with the carriers. 


Decision by Comptroller General McCarl, September 12, 1929: 

There has been presented for consideration and decision a question 
respecting the method of computing for the purpose of making 
collections from officers of the Army, Navy, and Marine Corps the 
excess costs of transportation furnished their dependents when 
changing station under change of station orders; that is, whether the 
computations are to be based on commercial fares applicable to the 
general public or whether the officers concerned are to receive the 
benefit of any savings effected by the Government because the car- 
rier has billed for the transportation under joint passenger military 
side agreements with the carriers. 

In the case submitted transportation requests were issued by a 
quartermaster for rail transportation and Pullman accommodations 
for an officer’s wife from San Francisco, Calif., to Washington, 
D. C., and rail transportation for a 5-year-old daughter from San 
Francisco to St. Louis, Mo., on orders changing the officer’s duty 
station from Fort William McKinley, P. L., to Fort Riley, Kans., 
thus involving excess cost of transportation for the wife and daugh- 
ter beyond the latter place. Upon a commercial fare basis the excess 
cost of the transportation furnished the wife and daughter amounted 
to $57.16, which amount was collected from the officer by the quar- 
termaster at the time the requests were issued, but the finance officer 
at Washington, D. C., to whom the amount collected was transmitted 
in accordance with the regulations, computed the cost of the excess 
transportation furnished the officer’s wife and daughter apparently 
on the basis of the rate which the Government paid the carrier there- 
for and refunded the sum of $2.23 to the officer. 

Section 4 of the Joint Passenger Military Side Agreement A, 
effective when the travel was performed by the officer’s dependents, 
provides: 

This agreement is confined to and applies exclusively for the transportation 
of the following classes of nonmilitary traffic under the jurisdiction of the 
United States War Department, United States Navy Department, and United 
States Marine Corps, when traveling on transportation requests of the issues 
of the United States War Department, United States Navy Department, and 
United States Marine Corps, where the entire transporation cost is paid from 


money appropriated by Congress for the War Department, Navy Department, 
and Marine Corps: 
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(1) Wives and dependents of officers, warrant officers, and noncommissioned 
officers of the first, second, and third pay grades in the Army and correspond- 
ing grades in the Navy and Marine Corps. 


And in section 5 it was provided: 

(1) (a) Subject to the conditions hereinafter stated and to all other pro- 
visions of this agreement, on travel of the classes subject to this agreement 
* * * within Western Military Bureau territory, * * * over the lines 
of the carriers parties to this agreement in that territory, an allowance of 
five per cent (5%) will be made to the Government by the carriers parties 
hereto from commercial one-way fares established on the bases prescribed in 
Joint Military Passenger Equalization Agreement 4, supplements thereto or 


reissues thereof, on travel competitive and noncompetitive regardless of distance 
traveled, * 


(3) The allowance will not be made in any of the following cases: 


* s * ~ * s 

(b) On any transportation paid by the United States Government, except 
as authorized in section 4 hereof. * * 

The transportation that was authorized in section 4 of said 
agreement to be included was that “ where the entire transportation 
cost is paid from money appropriated by Congress” for the War 
and Navy Departments and the Marine Corps, or, in other words, 
such transportation only as the War and Navy Departments and 
the Marine Corps were obligated by law to furnish at the expense 
of the United States and for the cost of which the Congress has 
made appropriations. 

Agreements between the Government and the carriers are to be 
considered as contracts for that class of transportation which the 
Government is required to furnish, without refund by travelers or 
by officers in the case of dependents. 

In the instant case the payment of the costs of transportation of 
the dependents of the officer beyond the officer’s duty station was 
not a payment of moneys appropriated by the Congress for the 
War Department, but, in effect, was a payment from money de- 
posited by the officer at the time the transportation requests were 
issued for his dependents and credited to the appropriation merely 
to facilitate the payment of the carrier’s bill. 

In 26 Comp. Dec. 1044, it was said that the excess amount to be 
collected when transportation is furnished from a point from which 
the cost is greater than from the old station should be on the basis 
of the difference in commercial rates unless concessions therefrom 
are made by the carriers in their charges for the service. The views 
expressed in that decision are considered as being proper and would 
be for application in cases where concessions have been made by the 
carriers for transportation paid for by the officer and not by the 
Government, but they have not done so in this case, and under the 
interstate commerce act, as amended, it is doubtful whether any 
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such concessions could be legally made. The concessions made by 
carriers to the Government being for that class of transportation 
which, under the law, the Government is required to furnish, such 
concessions do not apply to any transportation that was furnished 
the officer’s dependents beyond his new duty station, and the cost 
of the excess transportation so furnished is to be computed on the 
basis of commercial fares rather than on the basis of reduced rates 
secured by the Government under side agreements with the carriers. 

Underbilling by the carrier does not relieve the Government from 
its liability for the proper cost of transportation furnished on trans- 
portation requests issued by its authorized officers. 6 Comp. Dec. 
936. 

In all pending and future cases involving excess costs of trans- 
portation furnished for dependents of officers of the Army, Navy, 
and Marine Corps, when traveling on transportation requests fur- 
nished by those services, the rule here announced is for application 
in computing the value of the excess transportation furnished such 
dependents that is to be collected from the officers concerned. 


(A-27997) 


PAY—ENLISTMENTS—ABSENCE IN CUSTODY OF CIVIL 
AUTHORITIES 


Where an enlisted man of the Navy is withdrawn from service and in the 
custody of the civil authorities for an offense alleged to have been com- 
mitted before his enlistment he is not entitled to pay or allowances for 
the period of such absence irrespective of his acquittal or the dismissal 
of the charge against him; nor in such circumstances may the period 
of such absence be counted for longevity increase of pay or enlistment 
allowance on honorable discharge and reenlistment within three months. 
The rule is otherwise where the offense charged by the civil authorities 
is alleged to have been committed during his enlistment. 

The right to pay under a contract of enlistment is in some situations for 
determination under the well-settled principles which regulate contracts 
generally. 

An enlistment is not terminated before expiration of the term merely because 
of absence in the custody of the civil authorities. 


Comptroller General McCarl to the Secretary of the Navy, September 12, 
1929: 


There has been received your sixth indorsement of July 13, 1929, 
respecting the case of Pvt. James Loving White, United States 
Marine Corps. It appears White was accepted for enlistment at 
Kansas City, Mo., April 14, 1927, was enlisted in the Marine Corps 
at the Marine Barracks, Parris Island, S. C., April 20, 1927; that on 
April 22, 1927, telegraphic information was received from the sheriff 
of Washita County, Okla., that he held a warrant for the arrest of 
White for the crime of perjury committed March 11, 1927, and 
requested information whether White would be turned over to 
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him; and that after correspondence with the sheriff (who signed 
an agreement to return White to the custody of the Marine Corps 
at the place at which he was received should he be acquitted, or 
if convicted after satisfying the sentence of the court, or upon other 
disposition of his case if the naval authorities should then desire 
his return), White was turned over to him June 17, 1927. It is 
stated that after reaching Oklahoma White was admitted to bail 
in the sum of $2,500; that the case against him was dismissed Oc- 
tober 9, 1928, by reason of insufficient evidence; and that the Okla- 
homa authorities returned White to Parris Island June 14, 1929. 
In view of the agreement signed by the sheriff of Washita County, 
Okla., the Navy Department has determined that White is blameless 
for failure to return after the dismissal of the criminal action against 
him October 9, 1928, until he was returned by the authorities of 
Oklahoma pursuant to the sheriff’s agreement to that effect. You 
suggest that during the entire period of his absence from June 17, 
1927, to June 14, 1929, the enlistment contract of White was in full 
effect and that he retained his status as a private in the Marine 
Corps under his contract of enlistment, but state that no pay, was 
paid to him pending the outcome of his trial by the civil authorities. 
On this state of facts you submit the following questions: 

(a) Is White entitled to pay for the period of his absence in the custody of 
the civil authorities from June 17, 1927, to June 14, 1929? 

(b) Is White entitled to court the period of his absence from June 17, 1927, 
to June 14, 1929, for longevity pay purposes in the event of reenlistment at the 
expiration of his current term of enlistment? 

(c) Will White be required to make good the time from June 17, 1927, to 
June 14, 1929, before his current enlistment in the U. 8S. Murine Corps can 
be regarded as complete for the purpose of determinirg his right to en!istment 


allowance in the event he is reenlisted at expiration of his present term of 
enlistment? 


YOLL9, 
where an enlisted man of the Army was arrested by the civil author- 
ities for an offense alleged to have been commiited during his 
service as an enlisted man and after being held by such authorities 
for some time was released without trial and returned to his station, 
and it was held that he was entitled to pay during the period of de- 
tention, there having been no conviction by the civil authorities nor 
reparation by him to avoid trial. This holding was but an applica- 
tion of the rule long followed in the accounting offices. See volume 
1, Digest, Second Comptroller’s Decisions, edition of 1865, paragraph 
891, where it was held: 

A soldier under arrest by the civil authority on a criminal charge, will be 


entitled to his pay for the time he was in custody, provided he is tried and ac- 
quitted, or discharged without trial—dCase of Dennis Clary, January, 8, 1844. 
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And paragraph 911, where it was held: 


When a soldier is convicted by the civil authority of a crime, ard is thereby 
withdrawn from the service of the United States through his own fault, all 
pay, etc., due at the time of his conviction is forfeited. * * * 

Whether, however, the rule is applicable to the facts of this case 
is not so clear, as the rule seems to have been formulated primarily 
with respect to offenses or alleged offenses committed during the 
man’s military service; and the reason for the rule is not so clear 
where a man is withdrawn from the military service almost at the 
instant of its commencement to answer criminal charges pending 
against him at the time of his enlistment or lodged against him soon 
after his enlistment for an offense alleged to have been committed 
immediately prior to his acceptance for enlistment. In this case 
the offense is alleged to have been committed March 11, 1927. The 
man tendered himself for enlistment shortly thereafter and was 
accepted for enlistment on April 14, 1927, or 34 days after the com- 
mission of the alleged offense. Within two days after his actual 
enlistment his surrender was asked, he was withdrawn from military 
service and imprisoned, some two months later he was turned over 
to the civil authorities, those authorities admitted him to bail, en- 
abling him to resume his civil occupation, and he remained absent 
from military service two years lacking two days. During this 
entire period no service was rendered to the United States; and 
it would require a most definite, clear, and well-established rule of 
law to justify payment of pay for a period of two years in such 
circumstances. 

That persons suspected of criminality normally are not enlisted 
appears from the Marine Corps Manual, paragraph 2-52 (14) (23), 
which provides: 

(14) When the officer or noncommissioned officer in charge of the station has 


reason to believe that the man is “ wanted” by the civil or military authorities 


such inquiry will be made as the circumstances of the case may appear to 
warrant. 


(23) Recruiting officers will personally question every applicant as to whether 
he has ever been convicted of a crime by any civil court, or whether or not 
he has ever committed an act such as would render him liable to criminal prose- 
cution in such a court. If he admits such convictions or the commission of such 


act, he must be rejected. 

Obviously the rule to which you refer was not formulated for the 
benefit of persons who seek refuge from prosecution for criminal of- 
fenses by enlisting in the military service. 

There is no doubt that the contract of enlistment was not affected 
or disturbed by White’s absence, /n re Grimley, 187 U. S. 147, 151, 
where the Supreme Court remarked: 


* * * Enlistment is a contract; but it is one of those contracts which 


changes the status; and, where that is changed, no breach of the contract de- 


stroys the new status or relieves from the obligations which its existence 
imposes, * * * 
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In 6 Op. Atty. Gen. 187, 190, it was said: 


Enlistments into the Army, made under the inducements held out by the laws 
of the United States, are contracts; and, although the Government be a purty, 
still the contracts “ought to be construed according to those well-established 
principles which regulate contracts generally.” (Huidekoper’s Lessee v. Doug- 
lass, iii Cranch, p, 70.) 


Both in the case cited by the Attorney General and in the matter 
being considered by him the application of the “ well-established 
principles which regulate contracts generally ” was for the benefit 
of claimants against the Government, but neither of the cases sug- 
gests that it is only in such cases the principles of contracts generally 
are to apply to the contracts of the Government. In United States 
v. Landers, 92 U. 8. 77, 79, the Supreme Court refers to the contract 
of enlistment as requiring faithful service, stated that the contract 
was an entirety and if service for any portion of the time is crimi- 
nally omitted, the pay and allowances for faithful service are not 
earned, thus indicating that more was necessary to give a right to 
pay and allowances than the status and the statutory provisions for 
pay and allowances; and the court in the Grimley case, page 150, 
referred to the enlistment contract in the following language: 


* * * This case involves a matter of contractual relation between the 


parties; and the law of contracts, as ‘applicable thereto. is worthy of 
notice. * * * 


The citations seem appropriate as indicating that while the con- 
tract of enlistment changes the status, and a breach of the contract 
does not destroy the status, yet there may be elements of the law of 
contracts applicable to the right to pay. While, of course, there 
was no “criminal” omission of service here in the sense used by the 
Supreme Court in the Landers case, it is not believed that it is only 
in cases of a “criminal” omission of service that pay may not be 
earned. The Congress has indicated some situations where pay may 
not be earned notwithstanding the existence of the military status 
and a menability to military authority, for example, the act of April 
27, 1914, 38 Stat. 353, and the act of August 29, 1916, 39 Stat. 580, 
hoth modified by the act of May 17, 1926, 44 Stat. 557, and it seems 
clear that a statute denying pay in a particular situation is not 
necessary to determine whether pay has been earned under the con- 
tract of enlistment as the denial of pay by reason of “criminal” 
omission to render faithful service is reached by judicial decision 
under the law of contracts. So, also, is the established procedure 
that a desertion works a forfeiture of accrued and unpaid pay and 
allowances, see the Landers case, and this is but an application to the 
situation of the law of contracts in respect to damages for a breach, 
as no statute provides for such a forfeiture, although statutes do 
recognize that such is the result, as for example, section 4818, Re- 
vised Statutes, which provides that “all forfeitures on account of 
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desertion ” shall be set aside for the support of the Soldiers’ Home. 
To the same effect is the act of June 7, 1900, 31 Stat. 697, providing 
that all forfeitures on account of desertion shall be passed to the 
credit of the naval hospital fund. So, also, section 5 of the act of 
‘March 2, 1889, 25 Stat. 870, authorizes payment of pay and bounty 
due the soldiers therein considered when the charge of desertion 
shall have been removed as therein provided for. The act of Feb- 
ruary 9, 1889, 25 Stat. 657, providing for savings deposits by en- 
listed men of the Navy and the act of June 12, 1906, 34 Stat. 246, 
providing for deposits by enlisted men of the Army, contain an 
absolute forfeiture of such savings deposits by desertion. 

I therefore conclude that notwithstanding there is a contract 
which changes the status; that the omission of service under the 
contract does not terminate the status; and that although pay and 
allowances accruing to one in such a service are fixed by statute, 
nevertheless the courts and the Congress have recognized that in 
some situations the right to pay under the contract of enlistment 
is for determination under the well-settled principles which regulate 
contracts generally. The contract is for service in a military ca- 
pacity. The consideration moving to the Government is the service, 
and the consideration moving to the man is the pay and allowances 
provided by law. Where by reason of the environment, circum- 
stances, or situation of the man before his application and acceptance 
for enlistment, he has come under suspicion of the commission of a 
crime, however, innocently, and after he has been enlisted he is 
withdrawn from service, and because of the comity existing between 
the military services and the civil authorities is delivered to the civil 
authorities for trial, so far as the Government is concerned there has 
been a failure of consideration moving to the Government, which 
must, in equity and good conscience, bar any claim against the Gov- 
ernment for the payment of the pay and allowances during the 
period the agreed services are not rendered, and this without refer- 
ence to the outcome of the trial by the civil authorities or the release 
of the man without trial, and also without otherwise necessarily 
affecting the contract of enlistment. 

Your question (a) is accordingly answered that White is not 
entitled to pay for the period of his absence in the custody of the 
civil authorities from June 17, 1927, to June 14, 1°29. 

Question (b) is answered by saying that longevity is payable for 
each four years of service, there was no service rendered by White 
between June 17, 1927, and June 14, 1929, and, accordingly, that 
period may not be counted for longevity increase of pay. 

Question (c) may not be answered in the form in which it is 
phrased. Whether White should be required or may be permitted 
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to make good the time lost is not a matter for determination by the 
General Accounting Office. Reenlistment allowance is payable on 
the basis of the number of complete years served in the enlistment 
period from which last discharged; during the period from June 17, 
1927, to June 14, 1929, no service in the Marine Corps was rendered 
by White and that period may not be counted as service for the pur- 
pose of reenlistment allowances. If White should serve for an 
equivalent period after the date his present enlistment is due te 
expire and the total of his service authorized to be counted is equal 
to four full years, on his honorable discharge and reenlistment 
within three months he would be entitled to enlistment allowance 
based upon four years of service. 































(A-28407) 
LEAVES OF ABSENCE—MILITARY—TEMPORARY EMPLOYEES 


A civilian temporarily employed in the Office of the District Engineer, Charles- 
ton, S. C., under section 1, Rule VIII of the Civil Service Coinmission, and 
not entitled to leave with pay under paragraph 903, G. O. 3, Office of the 
Chief of Engineers, 1926, is not entitled to leave of absence with pay for 
the purpose of attending an annual encampment of the National Guard. 


Comptroller General McCarl to Maj. N. Y. DuHamel, United States Army, 
September 12, 1929: 






There has been received your third indorsement of August 12, 1929 
{Emplys. 226), requesting to be advised whether you are authorized 
to pay the voucher submitted therewith in favor of John P. Dunne, 
civilian employee, clerk, in the office of the district engineer, Char!es- 
ton, S. C., in the sum of $40.53, representing pay for period of leave 
of absence, granted him without pay, for the purpose of attending 
an encampment of the South Carolina National Guard, July 8 to 22, 
1928, inclusive. 

It appears that Dunne was employed in the office of the district 
engineer, Charleston, S. C., in an emergency, February 1, 1928, un- 
der authorization of the district secretary, fifth civil service district, 
for temporary appointment, under section 1, Civil Service Rule VIII, 
“ pending the establishment of a register,” or “ transfer and promo- 
tion”; that the temporary appointment was confirmed by the War 
Department February 14, 1928; that he continued on this temporary 
employment to February 15, 1929; that on July 2, 1928, Dunne ap- 
plied for leave of absence under the provisions of section 80 of the 
act of June 3, 1916, 39 Stat. 203, for the purpose of attending the 
annual encampment of Company B, One hundred and eighteenth 
Infantry, South Carolina National Guard, from July 8 to 22, 1928, 
inclusive; that in view of his status of temporary employment he 
was granted, on July 3, 1928, leave of absence without pay for the 
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period mentioned, in accordance with decision of this office of October 
16, 1926, 6 Comp. Gen. 266; that another temporary employee was 
engaged during the absence of Dunne. 

Section 80 of the national defense act provides: 


All officers and employees of the United States and of the District of 
Columbia who shall be members of the National Guard shall be entitled to leave 
of absence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they shall be engaged in field or coast-defense 
training ordered or authorized under the provisions of this act. 


Section 1, Rule VIII of the Civil Service Commission, specifies 
that appointment thereunder is temporary and is not to be in excess 
cf 30 days unless previously authorized by the Commission. It was 
held in 6 Comp. Gen. 266, referred to in your submission, that em- 
ployees appointed under section 1 of Rule VIII of the Civil Service 
Rules for a definite period or subject to a maximum limitation of 
one year or less, pending certification of eligibles, are temporary 
employees and are not entitled to leave of absence under section 7 
of the act of March 15, 1898, 30 Stat. 316, which act relates to annual 
leave of employees of executive departments. 

The same construction is required of paragraph 903, General Order 
No. 3, Office of the Chief of Engineers, December 15, 1926, effective 
January 1, 1927, promulgating regulations governing the adminis- 
tration of the civil service in the Engineer Department at Large. 

The act of June 3, 1916, is applicable to permanent employees only 
and is no authority for the payment to a temporary employee for the 
time he was absent from and did not perform the duties of his civil 
position. Decision to the Postmaster General of August 30, 1923, 
3 Comp. Gen. 112. See, also, 6 Comp. Gen. 178 and 275 (case of 
R. C. Thomas) in regard to reserve officers, under the act of May 12, 
1917, 40 Stat. 72, containing provisions similar to those in the act 
of June 3, 1916. It may be stated that suit was brought by Thomas 
in the municipal court of the District of Columbia, municipal cause 
No. 143836, and was decided adversely to him on substantially the 
same grounds as set forth in decision of this office (A-15977). 

Claimant was a temporary employee and not entitled to leave with 
pay. He is not entitled to the pay claimed. 

You are not authorized to pay the voucher which is retained in 
this office. 


(A-28550) 
PUBLIC FUNDS—INTEREST ON LOANS—FEDERAL FARM BOARD 


Under the provisions of section 8 of the agricultural marketing act of June 15, 
1929, 46 Stat. 11, providing for interest chargeable on loans to cooperative 
associations and stabilization corporations and advances for insurance 
purposes at rates “equal to the lowest rate of yield of any Government 
obligation * * * outstanding at the time the loan agreement is en- 
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tered into or the advance is made by the board,” the word “ advance” 
relates to advances for insurance purposes and not to loan advances, and in 
so far as it concerns loans, as distinguished from advances for insurance 
purposes, the controlling date as to the rate of interest applicable is the 
date the loan agreement was entered into. 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
September 14, 1929: 


There has been received a letter dated August 27, 1929, from the 
Hon. C. C. Teague, a member of your board, as follows: 


A question which will soon arise in connection with loans from the revolving 
fund authorized by the agricultural marketing act relates to the day or days 
from which the interest upon such loans shall be computed. For example, on 
a given date the board may express its willingness to approve a loan, contingent 
upon satisfactory compliance with certain stipulations, a part of which loan 
may be advanced 30 or 60 days after approval, and the remainder on a subse- 
quent day or days. 

Sec. 8 (a) of the act provides: 

“Loans to any cooperative association or stabilization corporation and ad- 
vances for insurance purposes shall bear interest at a rate of interest per an- 
num equal to the lowest rate of yield (to the nearest one-eighth of 1 per centum) 
of any Government obligation bearing a date of issue subsequent to April 6, 
1917 (except postal-saving bonds), and outstanding at the time the loan agree- 
ment is entered into or the advance is made by the board, us certified by the 
Secretary of the Treasury to the board upon its request: Provided, That in no 
“ase shall the rate exceed 4 per centum per annum on the unpaid principal.” 

In the absence of the chairman of the Federal Farm Board, 1 should like 
to request that you advise the board what day or days in cases as above outlined 
shall determine the rate or rates of interest. to be charged on such loans. 


The provision of law quoted in this letter deais with two separate 


matters, as set forth therein: (1) Loans to cooperative associations 
or stabilization corporations as provided in sections 7 and 9 of the 
agricultural marketing act of June 15, 1929, 46 Stat. 11, and (2) 
advances for insurance purposes as provided by section 11 of the 
same act. The section quoted provides as to interest that it shall be 
“equal to the lowest rate of yield * * * of any Government ob- 
ligation * * * outstanding ”—in the case of loans—“ at the time 
the loan agreement is entered into” and—in case of advances for 
insurance purposes—at the time “ the advance is made by the board.” 

It would thus appear that in so far as concerns loans as distin- 
guished from advances for insurance purposes, the controlling date 
as to the rate of interest applicable is the date the loan agreement 
is entered into, regardless of the fact that portions of the loan may 
be advanced at given dates thereafter. The dates upon which such 
advances upon the loan are made have no bearing under the law upon 
the rate of interest applicable, as the word “ advance ” in the section 
quoted relates not to loan advances but to the advances from the 
revolving fund for insurance purposes. 

The question submitted is answered accordingly. 
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CLOTHING—DISCHARGED NAVAL PRISONERS 


Section 125 of the national defense act relative to “ protection of the uniform,” 
39 Stat. 166, 216, as amended by the act of July 9, 1918, 40 Stat. 891, and 
the act of June 4, 1920, 41 Stat. 836, is applicable to enlisted men of the 
Navy and Marine Corps, and under its provisions all uniform outer clothing 
in the possession of such enlisted men when discharged otherwise than 
honorably, must be retained for military use; under regulations prescribed 
by the Secretary of the Navy, a suit of citizen’s outer clothing to cost not 
to exceed $15 may be issued to such discharged man, irrespective of whether 
he would otherwise be unprovided with suitable clothing, or without funds 
to meet his immediate needs. 

The agreement of an enlisted man of the Navy in his contract of enlistment 
to surrender his outer clothing in exchange for civilian clothing outfit if 
discharged by sentence of court-martial is inconsistent with the law requir- 
ing that upon discharge otherwise than honorably, the uniform outer cloth- 
ing of enlisted men shall be retained for military use irrespective of any 
agreement on the part of the man, and any regulation based on such an 
agreement is illegal. 


Comptroller General McCarl to the Secretary of the Navy, September 16, 
1929: 


There has been received your letter of July 19, 1929, requesting 
my views as to whether certain proposed changes in Chapter VI 
of the Manual for the Government of the United States Naval 
Prisons, transmitted therewith, in so far as they involve disburse- 
ments are in conformity with law. 

The proposed changes are as follows: 


Under paragraph 71 insert a new subparagraph (a) to read as follows: 

“Those prisoners who, under the terms of their contract of enlistment in 
the United States Navy, agree to surrender their outer uniform clothing in 
exchange for a civilian clothing outfit if discharged by sentence of court- 
mart’al, and from whose pay there has not been exempted from forfeiture 
under the terms of the sentence the purchase price of the civilian clothing 
outfit furnished upon discharge, shall, when so discharged, be furnished with 
a suit of civilian clothing, not to exceed in value the sum of $15 and to comprise 
the articles, or such items thereof mentioned in paragraph 71 (b), as they 
may not already possess, the cost thereof to be charged against the appropria- 
tion ‘Pay, Miscellaneous—subhead 5.’ A civilian overcoat not to exceed 
$10 in value may be included in the civilian outfit thus furnished provided only 
that a uniform overcoat belonging to any such prisoner has been retained by 
the Government; in any case where a uniform overcoat is not retained by 
the Government the prisoner concerned will only be furnished an overcoat 
under the conditions set forth below with respect to other prisoners.” 

Change present subparagraph “(a)” to “(b)”, strike out the words “upon 
discharge prisoners” appearing in the first line of this subparagraph and 
insert in lieu thereof the following: 

“In all other cases not covered by paragraph 71 (a), prisoners, upon 
discharge,” — 
so that this subparagraph will read: 

“In all other cases not covered by paragraph 71 (a), prisoners, upon dis- 
charge, shall be furnished a suit of civilian clothing,” etc. 

Reletter remaining subparagraphs “ (b),” “ (c),” and “ (d),” to read “ (c),” 
“(d),” and “ (e),” respectively. 

Under paragraph 73 (2c), line 9, change the period to a comma and add: 

“ * * * provided the balance due at date of approval of sentence is in- 
sufficient to so provide; or, if the balance due at date of conviction is less 
than $25, such amount which will, when added to the balance due at date of 
conviction, equal $25 ;”— 
so that this subparagraph will read: 
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“Gratuity of $25 payable upon discharge, provided the balance due at date 
of approval of the sentence is insufficient to so provide; or, if the balance due 
at date of conviction is less than $25, such amount which will, when added 
to the balance due at date of conviction, equal $25.” 

In paragraph 75 (3), line 1, insert at the beginning of the line the words: 

“Except in the cases of those prisoners described in paragraph 71 (2),”"— 
so that this subparagraph will read: 

“Except in the cases of those prisoners described in paragraph 71 (a), the 
civilian clothing outfit furnished upon discharge will then be checked,” etc. 


You state that in the enlistment contract in the Navy there is a 
provision reading as follows: 

If discharged by sentence of court-martial or by reason of bad conduct, un- 
desirability, or inaptitude, I agree to surrender uniform in exchange for civilian 
clothing. 

This provision it is understood has been included in the enlist- 
ment contract for some years, but whether first included before 
or subsequent to the acts of February 16 and March 3, 1909, 35 Stat. 
622 and 756, has not been ascertained. Those statutes clearly con- 
templated the deprivation of the uniform outer clothing in the case 
of naval prisoners. 

The manual now provides (sections 71 (d), 73 (2c), and 75 (3)) 
that cost of civilian outfits shall be charged in the pay accounts of 
the prisoner against any sum remaining due him if, during the 
period of his confinement, the pay exempted from forfeiture as 
provided in section 883, Naval Courts and Boards, is insufficient to 
meet such cost, and is in compliance with the last-cited statutes. 
The proposed changes would modify that provision in any case 
where the prisoner possessed outer uniform clothing to exchange for 
a civilian clothing outfit. In such instance the cost of the civilian 
clothing, within the limit prescribed, would be borne by the Govern- 
ment and charged against the appropriation “ Pay, miscellaneous— 
subhead 5.” 

Instructions in the prison manual prior to September 16, 1925, 
contained a provision authorizing exchange of outer uniform for 
civilian clothing. That provision was omitted in the revised manual. 
In decision A-18243, June 6, 1927, it was stated: 

In view of the fact that the instructions, approved by the Secretary of the 
Navy on September 16, 1925, superseded Chapter ‘VI of the “ Manual for the 
Government of the United States Naval Prisons” it should be observed that 
the right of a discharged naval prisoner to a civilian clothing outfit in exchange 
for an outer Navy or Marine Corps uniform no longer exists; and such seems 
nevessarily to result from the provision of section 125 of the act of June 3, 1916, 
39 Stat. 217, as amended by the acts of July 9, 1918, 40 Stat. 891, and June 
4, 1920, 41 Stat. 836, providing: 

“That when an enlisted man is discharged otherwise than honorably, all 
uniform outer clothing in his possession shall be retained for military use, 
and when authorized by regulations prescribed by the Secretary of War, or 


the Secretary of the Navy, a suit of citizens’ outer clothing to cost not exceed- 
ing $15 may be issued to such enlisted man. * * *” 
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You now refer to that decision and suggest the clothing issued to 
enlisted men of the Navy, as authorized in accordance with law, as 
a bounty on first enlistment becomes their private property, citing 25 


Op. Atty. Gen. 270, and state that no other clothing is issued to 
enlisted men of the Navy, such additional clothing as they may re- 
quire during their first and subsequent enlistments being bought and 
paid for by the enlisted men out of their private funds and becomes 
their private property. You suggest that the situation with respect 
to the furnishing of uniform clothing to enlisted men of the Army 
and Marine Corps is different in that they are supplied with cloth- 
ing, the title to which is retained by the United States, and add: 


* * * Under your decision of June 6, 1927, this clause in the enlistment 
contract becomes a nullity and thereby operates to deprive enlisted men in 
the Navy of their private property without compensation therefor in the 
event they are ultimately discharged from the Navy pursuant to sentence 
of court-martial, 

The amendment of June 9, 1918, of section 125 of the national defense act, 
cited above, added four provisos to said section, the first of said provisos re- 
quiring that all uniform outer clothing in the possession of an enlisted m:n 
when discharged or furloughed to the Reserve be retained for military use 
with the exception of such articles as he might lawfully be permitted to wear 
to his home. This proviso was reenacted in part by the act of July 3, 1926 (44 
Stat. 891). The third of said provisos, which is the one cited in your deci- 
sion of June 6, 1927, required that when an enlisted man is discharged other- 
wise than honorably all uniform outer clothing in his possession shall be re 
tuined for military use and when authorized by regulations prescribed by 
the Secretary of War «a suit of citizen’s outer clothing to cost not exceeding 
$15 may be issued to such enlisted man. All four of these provisos related 
solely to the Army. The amendment of June 4, 1920, cited in your decision, 
provided that the words “or the Secretary of the Navy” shall be inserted iim- 
mediately afer the words “ Secretary of War’”’ wherever those words appear 
in section 125 of the national defense act. In so far as concerns the present 
matter, it would appear that the only effect of this amendment was to authorize 
regulations by the Secretary of the Navy under which a suit of citizen’s outer 
clothing to cost not exceeding $15 may be issued to enlisted men when dis- 
charged otherwise than honorably. 

It therefore seems clear to the Navy Department that the amendment ap- 
proved June 4, 1920, of section 125 of the nat.onal defense act did not make 
applicable to enlisted men of the Navy the proviso under which the uniforms 
of enlisted men of the Army were to be retained when discharged, honorably 
or otherwise. Furthermore, even had this been the intention of the enact- 
ment, it would have been ineffective in so far as concerned enlisted men of 
the Navy whose uniforms are their private property and can not lawfully be 
taken from them without compensation even by authority of Congress. 

Section 125 of the national defense act was included in the original 
act of June 3, 1916, 39 Stat. 166, 216, and, omitting the exceptions 
and the penalty, provided: 


Sec. 125. Protection of the uniform.—It shall be unlawful for any person 
not an officer or enlisted man of the United States Army, Navy, or Marine 
Corps, to wear the duly prescribed un form of the United States Army, Navy, 
or Marine Corps, or any distinctive part of such uniform, or a uniform any 
part of which is similar to a distinctive part of the duly prescribed un.form of 
the United States Army, Navy, or Marine Corps. * * * 


By section 10 of Chapter XVII of the act of July 9, 1918, the 
Army appropriation act for the fiscal year 1919, 40 Stat. 891, four 
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provisos were added to section 125, the first and third of which 
provided : 

oe That hereafter, upon the discharge or furlough to the Reserve of 
an enlisted man, all uniform outer clothing then in his possession, except such 
articles as he may be permitted to wear from the place of termination of his 
active service to h’s home, as authorized by this section, will be retained for 
military use; and within four months after such termination of his active 
service he shall return all uniform clothing, which he was so permitted to 
retain for wear to his home, by mail, under a franked label which shall be 
furnished him for the purpose, and in conformity with the instructions given 
him at the time of such termination of his active service; and in case he shall 
fail to return the same within such period, and in accordance with such in- 
structons, he shall be deemed guilty of a m’sdemeanor, and, upon conviciicn, 
suffer the punishment prescribed by this section. * * * 

That when an enlisted man is discharged otherwise than honorably, all uni- 
form outer clothing in his possession shall be reta ned for military use, and, 
when authorized by regulations prescribed by the Secretary of War, a suit of 
citizen's outer clothing to cost not exceeding $15 may be issued to such enlisted 
ee ls 


In view of the subject matter of the section, I am not prepared 
to say that these provisos did not apply to enlisted men of the Navy 
and Marine Corps and this seems to have been the understanding 
of the Congress, for, by the act of February 28, 1919, 40 Stat. 1202, 
it was provided: 

That any person who served in the United States Army, Navy, or Marine 
Corps in the present war may, upon honorable discllarge and return to civil 
life, permanently retain one complete suit of outer uniform clothing, including 
the overcoat, and such articles of personal apparel and equipment as may be 
authorized, respectively, by the Secretary of War or the Secretary of the Navy, 
and may wear such uniform clothing after such discharge: Provided, That 
the uniform above referred to shall include some distinctive mark or insignia 
to be prescribed, respectively, by the Secretary of War or the Secretary of the 
Navy, such murk or insignia to be issued, respectively, by the War Department 
or Navy Department to all enlisted personnel so discharged. The word (Navy) 
shall include the officers and enlisted personnel of the Coast Guard who have 
served with the Navy during the present war. 

It is to be noted here that in addition to the two provisos quoted 
two other provisos were added to the section by the act of July 9, 
1918, one relating to enlisted men of the National Guard released 
from Federal service and the other to the wearing of uniforms in 
the National Homes for Disabled Volunteer Soldiers, and that the 
application of the act of February 28, 1919, was primarily limited 
to the first of the two provisos quoted above. If that proviso was 
limited to the Army, as suggested by you, it would have been unnec- 
essary to include enlisted men of the Navy and Marine Corps among 
those authorized to retain one complete suit of outer uniform 
clothing. 

Subsequently, by section 8 of the naval appropriation act of 
dune 4, 1920, for the fiscal year 1921, 41 Stat. 836, it was provided 
that section 125 of the national defense act as originally enacted 
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should thereafter be in force notwithstanding anything contained 
in the act of February 28, 1919, with the proviso: 


* * * ‘That the words “or the Secretary of the Navy” shall be inserted 
immediately after the words “the Secretary of War” wherever those words 
appear in section 125 of the act approved June 3, 1916, hereinbefore referred to. 


It is under this latter act that the proviso here in question is, by 
the compilers of the United States Code, carried into the Code as 
section 1393, title 10, in the following language: 


* * * That when an enlisted man is discharged otherwise than honorably, 


all uniform outer clothing in his possession shall be retained for military use, 
and, when authorized by regulations prescribed by the Secretary of War or 
the Secretary of the Navy, a suit of citizen’s outer clothing to cost not exceed- 
ing $15 may be issued to such enlisted man: * * * 


The section was further amended by the act of July 3, 1926, 44 
Stat. 891, to amend the first of the provisos added by the act of 
July 9, 1918, by striking out of the proviso the portion which fol- 
lowed the words “ retained for military use.” In view of the lan- 
guage of the statute and the amendments thereto, I find no basis 
to support the conclusion which you state the Navy has reached that 
the provisos added to the section by the act of July 9, 1918, and 
subsequently modified are applicable only to the Army. 

Your letter also suggests that if the purpose was to include the 
uniform outer clothing of enlisted men of the Navy within its terms, 
jt amounts to a confiscation of private property and was probably 
beyond the power of Congress. In the settlement and adjustment 
of accounts and claims this office has little occasion to question the 
constitutionality of acts of Congress. However, in this case I have 
no doubt of the constitutionality of the act, inclusive of enlisted men 
of the Navy. It is proper to notice first that all uniform outer cloth- 
ing “in his possession ” is to be retained. The assumption that all 
uniform outer clothing in the possession of an enlisted man of the 
Army is Government issue is erroneous. Many enlisted men of the 
Army buy from their private funds uniform outer clothing, and with 
respect to such privately purchased uniforms their situation is 
identically the same as is that of enlisted men of the Navy. Con- 
gress, by clause 1 of section 8 of the Constitution has power to 
“ provide for the common defense and general welfare of the United 
States”; by clauses 12 and 13 to raise and support armies, and to 
provide and maintain a navy; by clause 14, to make rules for the 
government and regulation of the land and naval forces; and by 
clause 18 to make all laws which shall be necessary and proper for 
carrying into execution the powers given and all other powers vested 
by the Constitution in the Government of the United States or in 
any department or officer thereof. In Hamilton v. Kentucky Dis- 
tilleries Co., 251 U. S. 146, 156, the Supreme Court considered 
an analogous situation and used the following language: 
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That the United States lacks the police power, and that this was reserved to 
the States by the tenth amendment, is true. But it is none the less true that 
when the United States exerts any of the powers conferred upon it by the 
Constitution, no valid objection can be based upon the fact that such exercise 
may be attended by the same incidents which attend the exercise by a State 
of its police power, or that it may tend to accomplish a similar purpose. [Citing 
authorities] * * * The war power of the United States, like its other 
powers and like the police power of the States, is subject to applicable constitu- 
tional limitations * * *; but the fifth amendment imposes in this respect 
no greater limitation upon the national power thai: does the fourteenth amend- 
ment upon State power. * * * If the nature and condition of a restriction 
upon the use or disposition of property is such that a State could, under the 
police power, impose it consistently with the fourteenth amendment without 
making compensation, then the United States may for a permitted purpose 
impose a like restriction consistently with the fifth amendment without making 
compensation; * * *, 


If the Congress under its authority to provide for the national 
defense should provide, as it has, that an enlisted man discharged 
otherwise than honorably and who could not wear the uniform with- 
out violation of a penal statute should not be permitted to retain the 
uniforms in his possession when so discharged, certainly such action 
is authorized under its authority to make rules for the government 
and regulations of the land and naval forces. To those in the mili- 
tary or naval service of the United States military law is due process. 
Reaves v. Ainsworth, 219 U. S. 296. In Halter v. Nebraska, 205 U. S. 
34, the Supreme Court held that a statute of Nebraska, quoting from 
the syllabus— 

* * * preventing and punishing the desecration of the flag of the United 
States and prohibiting the sale of articles upon which there is a representation 
of the flag for advertising purposes is not unconstitutional either as depriving 
the owner of such articles of his property without due process of law, or as 
denying him the equal protection of the laws * * * because of the exception 
of certain classes from the operation of the statute. 

The impropriety, moreover, seems apparent of bringing in question 
the constitutionality of an act of Congress in connection with regula- 
tions or instructions proposed for issuance to the naval service. In 
the case of Glavey v. The United States, 182 U. S. 605, Mr. Justice 
Harlan, in delivering the opinion of the court, said: 


* * * ‘The authority of the Secretary to issue orders, regulations, and 
instructions, with the approval of the President, in reference to matters con- 
nected with the Naval Establishment, is subject to the condition, neces- 
sarily implied, that they must be consistent. with the statutes which have 
been enacted by Congress in reference to the Navy. He may, with the approval 
of the President, establish regulations in execution of, or supplemental to, but 
not in conflict with, the statutes defining his powers or conferring rights upon 
others. The contrary has never been held by this court. * * * 


This opinion by the Supreme Court of the United States is cited 
as controlling in the very opinion of the Attorney General (25 Op. 
Atty. Gen. 270, 275) which is cited in your communication as sup- 
porting the suggestion that the cited act of July 9, 1918, as amended, 
is unconstitutional. The opinion of the Attorney General seems 
merely to hold that “in the absence of any authority whatever in 
the act of Congress, in pursuance of which the regulations * * * 
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were issued,” Navy regulations requiring refund, under certain con- 
ditions, of enlistment bounty unconditionally authorized in the 
statute were “ inconsistent with law and void.” 

The agreement of an enlisted man in his contract of enlistment 
to surrender his outer uniform in exchange for civilian clothing out- 
fit, if discharged by sentence of court-martial, is equally inconsistent 
with existing law and void, the law requiring that the “ uniform 
outer clothing ” be retained for military use irrespective of any agree- 
ment on the part of the man, if he is discharged otherwise than 
honorably. The agreement being void, any regulation or instruction 
based thereon necessarily would be held illegal and void. 

In each case of a Navy prisoner who actually has uniform outer 
clothing at the time of his discharge it must be retained for military 
use and in such a case “ when authorized by regulations prescribed 
by * * * the Secretary of the Navy, a suit of citizen’s outer 
clothing to cost not exceeding $15 may be issued to such enlisted 
man,” irrespective of whether the prisoner “ would otherwise be 
unprovided with suitable clothing or without funds to meet their 
[his] immediate needs.” 

In the case of a Navy prisoner who has no uniform outer clothing 
at the time of his discharge the cited section 125 of the act of June 3, 
1916, as amended, has no application and. under section 13, act 
February 16, 1909, 35 Stat. 622, and the act of March 3, 1909, 35 Siat. 
756, where said discharged prisoner would otherwise be unprovided 
with suitable clothing to meet his immediate needs, the Secretary of 
the Navy is authorized, in his discretion, to furnish the discharged 
prisoner with suitable civilian clothing. 

The instructions submitted so far as in conflict with the views 
herein indicated may not be accepted as controlling in the audit. 
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(A-24403) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—ALLOCATION 
NEW POSITIONS 





OF 








When an entirely new position, as distinguished from an additional position, 
is created by an administrative office and an employee already in the 
service is immediately assigned thereto pending final action of the Per- 
sonnel Classification Board in allocating the new position, the assign- 
ment of the employee to the duties of the new position should be con- 
sidered as in the nature of a detail, his salary status remaining the 
same, and he is not entitled to a salary rate in the grade in which 
the new position is allecated until the beginning of the pay period 
current when notice of the allocation is received in the administrative 

office. 










Comptroller General McCarl to the Secretary of the Navy, September 18, 
1929: 


There has been received by your reference dated September 12, 
1929, letter from C. W. Browning, dated September 9, 1929, re- 
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questing reconsideration of decision dated September 14, 1928, hold- 
ing that the salary rate properly payable for the position occupied 
by Mr. Browning was $5,000 per annum in grade CAF-12 on and 
after July 1, 1928. 

On June 30, 1928, and prior thereto, this employee was receiving 
$4,600 per annum in grade CAF-11. On June 7, 1928, the adminis- 
trative office had submitted to the Personnel Classification Board a 
job sheet covering an entirely new position, to which Mr. Browning 
had apparently already been assigned, and allocated the position 
in grade CAF-12, pursuant to the schedule prescribed in the original 
classification act. On June 30, 1928, when the schedule under the 
original classification act terminated, the board had taken no action 
in the matter of approving the allocation, but on July 30, 1928, after 
the schedule prescribed in the amendatory att of May 28, 1928, had 
become effective, the board allocated the position in grade CAF-12, 
us prescribed by the new schedule, with salary range from $4,600 
to $5,200 per annum. 

The decision held that the grade and salary range actually held 
on June 30, 1928, controlled the salary adjustment under the act of 
May 28, 1928, as of July 1, 1928, and that such action might not be 
based on the administrative action in June, 1928, recommending to 
the board a higher grade. In other words, when an entirely new 
position, as distinguished from an additional position, is created by 
an administrative office and an employee already in the service is 
assigned thereto, pending final action of the Personnel Classification 
Board in allocating the new position, the assignment of the employee 
should be consideréd in the nature of a detail pending receipt of 
notice of the board’s action, which is necessary to determine the 
proper grade and salary rate for the new position. Thus the salary 
status of Browning during all of June, 1928, remained the same, 
although he may have been temporarily assigned or detailed to the 
new position pending the action of the board. His salary rate on 
July 1, 1928, under the automatic provision of the act of May 28, 
1928, is determined on the basis of his status on June 30, 1928. 

As the board acted at a time when the new salary schedule was 
in effect, its allocation of the new position in grade CAF-12, re- 
ferred, of course, to the schedule for that numbered grade as pre- 
scribed under the new act. The decision of September 14, 1928, 
properly concluded, therefore, that as the grade fixed for the new 
position by the board was the same as the grade under which the old 
position held by Browning on June 30, 1928, automatically advanced 
under the act of May 28, 1928, the salary rate under either action 
was the same, to wit, $5,000 per annum. 

The employee is now contending that as the duties of his position 
are expressly described in grade CAF-13, under the terms of the 
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act of May 28, 1928, his salary rate should be at least the minimum 
rate for that grade, or $5,600 per annum, from and after July 1, 
1928. However, the action of the administrative office alone, either 
prior to July 1, 1928, or thereafter, in allocating a new position in a 
particular grade, is insufficient to authorize payment of the salary 
rate, either under the original classification act or its amendment of 
May 28, 1928, for that grade, but the salary rate must be determined 
on the final action of the Personnel Classifieation Board. 

The decision of September 14, 1928, must be and is affirmed. 


(A-27655) 


PENSION CMECKS—INCOMPETENT PAYEES 


Pension checks issued in the name of a guardian of an incompetent pensioner 
upon vouchers executed by the guardian prior to the death of the ward, 
constitute assets of the estate of the deceased pensioner and are payable 
to the administrator of such estate. 15 Comp. Dec. 877; 4 Comp. Gen. 358; 
7 id. 594; id. 704, distinguished. 


Decision by Comptroller General McCarl, September 18, 1929: 

There is for consideration by this office the claim of J. M. Keffer, 
administrator of the estate of Solomon Keffer, who died January 
22, 1929, for the proceeds of three pension checks of $65 each, 
issued to J. M. Keffer, guardian of Solomon Keffer. The checks 
were issued, upon vouchers executed by the guardian, on the follow- 
ing dates : Check No. 920071, issued November 21, 1928, upon voucher 
executed November 8, 1928; check No. 921533, issued January 5, 
1929, upon voucher executed December 12, 1928; and check No. 
923532, issued February 9, 1929, upon voucher executed January 14, 
1929. 

The act of March 2, 1895, 28 Stat. 964, provides: 


That from and after the twenty-eighth day of September, eighteen hundred 
and ninety-two, the accrued pension to the date of the death of any pensioner, 
or of any person entitled to a pension having an appl-cation therefor pending 
and whether a certificate therefor shall issue prior or subsequent to the death 
of such person, shall in the case of a person pensioned, or applying for pension, 
on account of his disabilities or service, be paid, first, to his widow; second, if 
there is no widow, to his child or children under the age of sixteen years at his 
death; third, in case of a widow, to her m-nor children under the age of six- 
teen years at her death. Such accrued pension shall not be considered a part of 
the assets of the estate of such deceased person, nor be liable for the pay- 
ment of the debts of said estate in any case whatsoever, but shall inure to the 
sole and exclusive benefit of the widow or children. And if no widow or child 
survive such pensioner, and in the case of his last surviving child who was 
such minor at his death, and in case of a dependent mother, father, sister, or 
brother, no payment whatsoever of their accrued pension shall be made or 
allowed except so much as may be necessary to reimburse the person who bore 
the expense of their last sickness and burial, if they did not leave sufficient 
assets to meet such expense. And the mailing of a pension check, drawn by 
a pension agent in payment of a pension due, to the address of a pensioner, 
shall constitute payment in the event of the death of a pensioner subsequent 
to the execution of the voucher therefor. And all prior laws relating to the 
payment of accrued pension are hereby repealed. 
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Section 3 of the act of August 17, 1912, 37 Stat. 312, provides: 


That not later than January first, nineteen hundred and thirteen, pensions 
shall be paid by checks drawn, under the direction of the Secretary of the In- 
terior, in such form as to protect the United States against loss, without 
separate vouchers, or receipts, and payable by the proper assistant treasurer 
or designated depositary, except in the case of any pensioner in which the law 
authorizes the pension to be paid to some person other than the pensioner, or 
in which the Secretary of the Interior may consider a voucher necessary for 
the protection of the Government. Such checks shall be transmitted by mail 
to the payee thereof at his last-known address. 

That postmasters, delivery clerks, letter carriers, and all other postal em- 
ployees are prohibited from delivering any such mail to any person whomsoever, 
if the addressee has died or removed, ‘or in the case of a widow believed by 
the postal employee intrusted with the delivery of such mail to have remarried; 
and the postmaster in every such case shall forthwith return such mail with a 
statement of the reasons for so doing, and if because of death or remarriage, 
the date thereof, if known. Checks returned as herein provided on account 
of the death or remarriage of the pensioner shall be canceled. 


Section 4 of the act of May 1, 1926, 44 Stat. 383, provides: 


* * * and the issue of a check in payment of a pension for which the 


execution and submission of a voucher was not required shall constitute pay- 
ment in the event of the death of the pensioner on or after the last day of the 
period covered by such check, and it shall not be canceled, but shall become 
an asset of the estate of the deceased pensioner. 

The acts of August 17, 1912, and May 1, 1926, supra, have no bear- 
ing on the present case, as they relate to pension checks properly 
issued without vouchers, checks issued upon vouchers being specifi- 
cally excepted therefrom. 

In decision in 4 Comp. Gen. 358, it was held, quoting from the 
syllabus: 


The conservator of the property of a mentally incompetent pensioner has no 
right by virtue of such conservatorship upon a voucher executed after the death 
of the pensioner to the proceeds of a pension check payable to the pensioner 
and received either by him or the conservator prior to the death of the pen- 


sioner but not negotiated or indorsed. Any claim there may be is for accrued 
pension. 


See also 7 Comp. Gen. 594, id. 704. 

It will be noted in those cases that the vouchers were not executed 
prior to the death of the pensioner. In the present case the vouchers 
were all executed prior to January 22, 1929, when the pensioner 
died, and as to such checks the act of March 2, 1895, supra, provides 
that the mailing thereof “shall constitute payment in the event of 
the death of a pensioner subsequent to the execution of the vouchers 
therefor ”; that is, the pension checks, when issued upon a voucher 
executed before the death of the pensioner, become, when mailed, a 
part of the assets of the estate of the deceased pensioner and are not 
required to be canceled. 15 Comp. Dec. 877. 

As the checks in this case constitute a part of the assets of the 
estate of the deceased pensioner, and evidence has been filed of the 
appointment of J. M. Keffer as administrator, the checks will be 
indorsed as payable to J. M. Keffer, administrator of the estate of 
Solomon Keffer. 
8565°—30——10 
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(A-28602) 


MEDICAL TREATMENT—ARMY HOSPITALS—RETIRED EMERGENCY 
OFFICERS AND THEIR FAMILIES 


Neither former emergency officers of the World War retired under the act of 
May 24, 1928, 45 Stat. 735, nor their families are entitled to medical and 
hospital treatment in Army hospitals or by Army medical officers as a 
“ privilege” of officers of the Regular Army retired for physical disability. 

The appropriation under “ Medical and hospital services, Veterans’ Bureau, 
1930,” is not available for the payment of the cost of treatment of the 
families of former emergency officers of the World War retired under the 
act of May 24, 1928, 45 Stat. 735. 


Comptroller General McCarl to the Dircctor, United States Veterans’ Bureau, 
September 20, 1929: 


There has been received your letter of September 4, 1929, as 
follows: 


I have the honor to submit for your consideration a question concerning the 
ease of Alexander M. Lochwitzky, C-1,042,407, whose name has been entered 
on the appropriate emergency officers’ retired list under Public 506, 70th Con- 
gress. and who is now in receipt of retired pay under the provisions of that 
act with the rank of captain. 

Under date of July 23, 1929, Captain Lochwitzky, in a communication to me, 
requested the hospitalization of his wife at Walter Reed Hospital in the fol- 
lowing language: 

“Request is herewith made for the hospitalization of my wife, Antoinette 
Lochwitzky, as the wife of a retired Army officer, at Walter Reed Hospital. 

“This is a desperate emergency case; and her treatment at civilian hospitals 
in recent months has not materially benefited her condition. I have learned 
that attached to the medical staff of the Walter Reed Hospital is a doctor 
eminent professionally as a diagnostician of gastric maladies. 

“Mrs. Lochwitzky served as a volunteer nurse with the Army Red Cross at 
Fort Sam Houston, Texas, and over the Mexican border, during the late World 
War. 

“It is believed that she is entitled to receive diagnostic observation as the 
wife of a retired officer of the Army, I having been placed on the sepurate list 
of emergency officers, retired, by act of Congress dated May 24, 1928, which in 
part provides: 

“** * * sha'l be entitled to the same privileges as are now or may 
hereafter be provided by law or regulations for the officers of the Regular 
Army, Navy, or Marine Corps who have been retired for physical disability 
incurred in line of duty.’ 

“In view of the very serious and emergent conditions, it is earnestly 
requested that this appeal for the hospitalized observation and diagnosis of my 
wife’s ailments at the Walter Reed Hospital may be granted.” 

Upon receipt of that communication I addressed a letter to the Secretary of 
War, inquiring if the War Department would furnish medical treatment and 
hospitalization for the wife of this retired emergency officer, and in reply 
thereto I received the following communication : 

“Your letter of the 25th instant is at hand concerning the admission to 
Walter Reed General Hospital of the wife of Captain Alexander M. Lochwitzky, 
retired emergency officer. 

“ After the passage of the act of May 24, 1928, establishing the Emergency 
Officers’ Retired List, the question of the responsibility devolved thereby upon 
the War Department, particularly in regard to medical relief, received very 
thorough and careful consideration, and the conclusion was reached and an- 
nounced to the medical service of the Army that the Medical Department may 
not furnish medical treatment or hospitalization to any of the beneficiaries of 
the law in question except upon the request of the Veterans’ Bureau. 

“The department has been constrained, therefore, to advise Captain Loch- 
witzky, and other officers of the same category, that it could not undertake the 
admission or care of their wives.” 
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It will be observed from the foregoing that the War Department has refused 
to furnish medical treatment or hospitalization to any of the beneficiaries of 
the emergency officers’ retirement act, Public 506, 70th Congress, except upon 
request of the Veterans’ Bureau and presumably at the bureau’s expense. 

The retirement act, supra, provides, inter alia, that those officers who are 
retired with not less than 30 per centum permanent disability: 

“ shall be entitled to the same privileges as are now or may hereafter be provided 
for by law or regulations for officers of the Regular Army, Navy, or Marine 
Corps who have been retired for physical disability incurred in line of duty, 
and shall be entitled to all hospitalization privileges and medical treatment as 
are now or may hereafter be authorized by the United States Veterans’ Bureau, 
and shall receive from date of receipt of their application retired pay at the 
rate of 75 per centum of the pay to which they were entitled at the time of 
their discharge from their commissioned service, except pay under the act of 
May 18, 1920: Provided, That all pay and allowances to which such persons 
or officers may be entitled under the provisions of this law shall be paid solely 
out of the military and naval compensation appropriation fund of the United 
States Veterans’ Bureau, and shall be in lieu of all disability compensation 
benefits to such officers or persons provided in the World War veterans’ act, 
1924, and amendments thereto, except as otherwise authorized herein, and except 
as provided by the act of December 18, 1922 * * *,” 

and that those officers retired with disability rated less than 30 per centum 
and more than 10 per centum— 

“shall be entitled only to such compensation and other benefits as are now or 
may hereafter be provided by law or regulations of the United States Vet- 
erans’ Bureau, together with all privileges as are now or may hereafter be 
provided by law or regulations for officers of the Regular Army, Navy, or 
Marine Corps who have been retired for physical disability incurred in line 
of duty * * *%” 

The War Department extends to a retired officer of the regular service under 
Army Regulations 40-590, paragraph 6, the privilege of having members of - 
his immediate family requiring hospital treatment admitted to Army hos- 
pitals when suitable accommodations for their care are available. There are, 
of course, other privileges to which they are entitled by virtue of law and 
regulation. The Secretary of War having advised me that the War Depart- 
ment has refused to extend any of the privileges to the members of the 
immediate family of a retired emergency officer, or to the officer himself, 
except upon request of the Veterans’ Bureau, a question has arisen as to 
whether this bureau has authority to pay for the extension of such privileges 
as may be granted to a member of the immediate family of such officer out of 
funds appropriated for its use. The bureau can provide for the medical 
treatment or hospitalization of the retired emergency officer, not as such but 
as a veteran, under the provisions of the World War veterans’ act, 1924, as 
amended. It will be observed that the act under which these officers are 
retired provides “ That all pay and allowances to which such persons or officers 
may be entitled under the provisions of this law shall be paid solely out of 
the military and naval compensation appropriation fund of the United States 
Veterans’ Bureau. * * *.” (Italics ours.) Furthermore, Sendte Report 115, 
which accompanied Senate bill 777, which was enacted into law virtually as 
then written, reads in part as follows: 

“The bill provides that the act be administered by the Veterans’ Bureau, 
which has the medical records of the beneficiaries. The bureau will likewise 
be charged with the funds, relieving the War Department in this connection. 
Application for retirement shall be made within one year from the approval of 
this act. These provisions remove objections to the legislation which, prior 
to their inclusion in the measure, the War Department did not favor.” 

In connection with the question concerning the medical care or hospitaliza- 
tion of a member of the immediate family of a retired emergency officer, there 
arise the questions as to what constitutes other privileges or allowances pro- 
vided for in the act under which these officers are retired. It seems un- 
necessary to mention in detail just what these privileges are since, except 
those that are fixed by law, they may be enlarged or curtailed at the discre- 
tion of the department which grants them. Nevertheless, that phase of the 
matter is likewise presented for your consideration and advice. 

You are, therefore, requested to advise me if, in your opinion, the military 
and naval compensation appropriation fund of the United States Veterans’ Bu- 
reau may be used in puyment of any expenses necessary to grant retired emer- 
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gency officer or members of their immediate families such privileges as are now 
enjoyed either through law or regulation by officers of the Regular Army, Navy, 
or Marine Corps who have been retired for physical disabilities incurred in 
line of duty. 


Army Regulations 40-590, paragraph 6, describe the persons who 
may be admitted to Army hospitals and under subparagraph (b) 
(5) include: 

Members of the immediate families of officers, warrant officers, and enlisted 


men requiring hospital treatment or isolation when suitable accommodations 
for their care are available. 


Paragraph 12 of the cited regulations establish the rate for sub- 
sistence to be collected from patients who are not entitled to an 
Army ration, and by paragraph 17 (c) establishes the rate to be 
charged for medicines and medical supplies furnished patients who 
are not, by reason of an Army status, entitled to medical treatment, 
including in both cuses the immediate families of officers and en- 
listed men who may be treated “ when suitable accommodations for 
their care are available.” The authority for this provision of regu- 
lations is found in the Army appropriation act of July 5, 1884, 
for the fiscal year 1885 under “ Medical Department,” 23 Stat. 111 
and 112, as follows: 


* * * ‘That officers of the Medical Department shall take rank and pre- 
cedence in accordance with date of commission or appointment, and shall be so 
borne on the official Army *:egister: Provided, That the medical officers of the 
Army and contract surgeons shall whenever practicable attend the families of 
the officers and soldiers free of charge. 


The proviso in the foregoing act has been carried into the United 
States Code as section 96 of title 10. At the time of the enactment of 
the provision a substantial part of the Army was stationed on the 
then undeveloped Indian frontier. It seems to have been enacted to 
forestall possible criticism of officers and soldiers who might secure 
for their families free of charge the benefits of the medical service 
provided for themselves by the United States, and which, in many 
cases, was the only medical service practically available at many 
Army stations. It gives the officer or the soldier no enforceable 
rights and leaves with the Secretary of War and the responsible 
officers under him the final determination of when and in what cir- 
cumstances it is practicable for medical officers to attend the families 
of officers and soldiers. In any case where the Secretary of War 
has found it is not practicable for medical officers of the Army to 
attend families of officers and enlisted men, such officers and enlisted 
men are not entitled to medical services at the expense of the United 
States for their families. This is all that the regulations provide, 
and while, when such facilities are available, the provision of the 
regulation may constitute a privilege of the officer, he has no such 
privilege when, in the opinion of the Secretary of War, it is not 
practicable to furnish such services, 
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Section 10 of the World War veterans’ act, as amended July 2, 
1926, 44 Stat. 790, provides that the Director of the Veterans’ 
Bureau shall be responsible for the proper medical care, treatment, 
hospitalization, etc., as may be necessary in carrying out the provi- 
sions of the act, and section 202 (6) of the act, as amended March 4, 
1925, 43 Stat. 1306, provides: 


In addition to the compensation above provided, the injured person shall be 
furnished by the United States Veterans’ Bureau such reasonable governmental 
care or medical, surgical, dental and hospital services * * 


The provision for compensation in section 202 and for medical, 
surgical, and hospital care contained in section 202 (6) is applicable 
only to the persons described in section 200 of the act; that is, 
persons who were disabled in the military or naval service of the 
United States during the interim April 6, 1917, to July 2, 1921, and 
the appropriation under “ Medical and hospital services” for the 
Veterans’ Bureau, currently, act of February 20, 1929, 45 Stat. 1246, 
is available for the medical care and treatment only of such persons 
as are authorized to be treated by the Veterans’ Bureau in the World 
War veterans’ act as amended. The members of the families of 
beneficiaries of the Veterans’ Bureau are not found to be included 
among those for whom medical, surgical, and hospital treatment is 
provided under the World War veterans’ act as amended. You are 
accordingly informed that the appropriations for the Veterans’ 
Bureau are not available for the payment of medical care and treat- 
ment of the families of former emergency officers who have been 
placed on the retired list created by the act of May 24, 1928, 45 Stat. 
735. 

Your letter suggests, also, the question whether the denial of treat- 
ment in Army hospitals, except as beneficiaries of the Veterans’ Bu- 
reau, of retired emergency officers is a denial of a privilege. An 
examination of the Army Regulations and the legislation for the 
Army shows that officers, active or retired, admitted to an Army hos- 
pital are required to pay for their subsistence. The subsistence ex- 
pense of former emergency officers admitted to Army hospitals as 
Veterans’ Bureau beneficiaries is included in connection with the 
charge for their care and treatment and is paid under the Veterans’ 
Bureau appropriation and insistence upon the right of admission 
to Army hospitals as a privilege granted to officers of the regular 
establishment retired for physical disability would be an insistence 
upon the privilege of paying for his subsistence where the same 
treatment might be secured through the Veterans’ Bureau without 
such charge against the officer. But, independently of that, I am 
of opinion that medical treatment in an Army hospital is not one 
of the privileges accruing to a retired emergency officer as the act 
of May 24, 1928, after making provision for the same privileges as 
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are or may hereafter be provided by law or regulation for officers 
of the regular establishment retired for physical disability, makes 
specific provision for the medical care and treatment of the emer- 
gency officers retired under the provisions of that act in the follow- 
ing language: 

* * * and shall be entitled to all hospitalization privileges and medical 


treatment as are now or may hereafter be authorized by the United States 
Veterans’ Bureau. * * * 


This provision being a specific provision for medical treatment and 
incidentally being much more beneficial to the retired emergency 
officers than the provision made for hospital and medical treatment 
for a retired officer of the regular establishment, it is obvious medical 
treatment is not included as one of the privileges intended to be 
extended to retired emergency officers as a privilege accruing to 
officers of the regular establishment retired for physical disability. 
Your questions are answered accordingly. 


(A-28703) 





ST. ELIZABETHS HOSPITAL—PENSIONERS WHO ARE INMATES 
OF THE SOLDIERS’ HOME 





Where inmates of the United States Soldiers’ Home become insane and are 
committed to St. Elizabeths Hospital, the cost of their subsistence and 
maintenance in that hospital, in excess of the amount deductible from 
their pension, is a proper charge against the Soldiers’ Home fund. 


Comptroller General McCarl to the Secretary of the Interior, September 
23, 1929: 


There has been received your request, by indorsement of Septem- 
ber 12, 1929, for decision on a question presented in a letter ad- 
dressed to you September 11, 1929, by the assistant to the superin- 
tendent of St. Elizabeths Hospital, as follows: 


Under date of May 1, 1929, Walter B. Pleate was admitted to Saint Eliza- 
beths Hospital as a patient on commitment blank signed by the president of 
the Board of Commissioners, U. S. Soldiers’ Home, Washington, D. C. This 
patient’s name, with the number of days he was in the hospital, was regularly 
put on the bill which was submitted to the U. 8S. Soldiers’ Home to reimburse 
the hospital for the board of their beneficiaries. The amount of money re- 
ceived for the quarter ending June 30, 1929, included $117.24. covering the cost 
of maintenance of Walter B. Pleate for the period from May 1, 1929, to June 
80, 1929, inclusive. 

On August 20. 1929, the hospital received from the U. 8S. Bureau of Pensions 
a check for $116.67 for the pension of Walter B. Pleate at the rate of fifty 
dollars ($50) per month from May 24, 1929, through August 4, 1929. On Sep- 
tember 6, 1929, we received a check for fifty dollars ($50) for the month end- 
ing September 4, 1929. 

On August 12 we received a letter from the secretary-treasurer of the U. S. 
Soldiers’ Home, copy of which is inclosed, stating that they had made appli- 
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cation for pension on behalf of Walter B. Pleate, that they received notification 
from the Bureau of Pensions that the pension had been allowed at the rate of 
fifty dollars ($50) per month, and asking that the Soldiers’ Home be reim- 
bursed for thirty-eight (38) days at the rate of $1.922, or $73.04. 

We replied to this under date of August 17, copy of letter enclosed, where we 
called attention to the fact that the hospital received out of the pension for 
the period from May 24, 1929, to June 30, 1929, $51.37, and offering to refund 
this to the home. 

On August 28 we received a letter, copy enclosed, from the secretary-treas- 
urer of the Soldiers’ Home in reply to hospital letter of August 17, stating re- 
Eardless of the amount taken from Mr, Pleate’s pension by the hospital that 
the Soldiers’ Home paid $73.04 to Saint Elizabeths Hospital on account of 
board and maintenance of Walter B. Pleate during the period stated, and 
that the hospital was not entitled to any payment from the home when the 
beneficiary receives a pension, and asked for reimbursement in full for this 
amount. 

The hospital answered this letter under date of August 30, copy enclosed, 
asking under what law, regulation, or authority this request was made. 

We received a reply from the Soldiers’ Home dated September 9, 1929, copy 
enclosed, without citing law, regulation, or authority but reiterating their 
request for the refund. 

This question has never been adjudicated nor has a decision ever been given 
in reference to it by the Comptroller General, to the knowledge of the hospital. 
In a similar case, in reference to the District of Columbia, the comptroller 
directed that credit should be given on the District board bill for the exact 
amounts retained from pensions of patients chargeable to the District. This 
decision did not say that no board at all should be paid by the District for these 
beneficiaries, but merely credit given in the amount that the hospital received 
from the pension. It would seem that the same method should be applied in 
remitting board bills to the Governor of the Soldiers’ Home for their bene- 
ficiaries. Inasmuch as the secretary-treasurer of the Soldiers’ Home insists on 
being relieved of all payment, irrespective of the amount of the pension that 
the hospital might receive, I have the honor to request that this matter be 
transmitted to the Comptroller General of the United States, and he be asked 
to decide if the hospital should credit the Soldiers’ Home with the amount 
of money deducted from the pensioner’s pension, should the Soldiers’ Home re- 
ceive any credit for pension, or should the beneficiary of the Soldiers’ Home 
who receives a pension, irrespective of the amount of the pension, no longer 
be chargeable to the Soldiers’ Home. 


Section 4839, Revised Statutes, as amended by the act of February 
2, 1909, 35 Stat. 592, provides: 

* * * During the time that any pensioner shall be an inmate of the 
Government Hospital for the Insane, all money due er becoming due upon his 
or her pension shall be paid by the pension agent to the superintendent or 
disbursing agent of the hospital, upon a certificate by such superintendent 
that the pensioner is an inmate of the hospital and is living, and such pension 
money shall be by said superintendent or disbursing agent disbursed and used, 
under regulations to be prescribed by the Secretary of the Interior, for the 
benefit of the pensioner, and, in case of a male pensioner, his wife, minor 
children, and dependent parents, or, if a female pensioner, her minor children, 
if any, in the order named, and to pay his or her board and maintenance in the 
hospital, the remainder of such pension money, if any, to be placed to the credit 
of the pensioner and to be paid to the pensioner or the guardian of the pen- 
sioner in the event of his or her discharge from the hospital; or, in the event 
of the death of said pensioner while an inmate of said hospital, shall, if a 
female pensioner, be paid to her minor children, and, in the case of a male 
pensioner, to be paid to his wife, if living; if no wife survives him, then to 
his minor children; and in case there is no wife nor minor children, then the 
said unexpended balance to his or her credit shall be applied to the general 
uses of said hospital: * * *. 
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In the appropriation for St. Elizabeths Hospital for the fiscal 
year 1929, act of March 7, 1928, 45 Stat. 241, it is provided: 


For support, clothing, and treatment in Saint Elizabeths Hospital for the 
Insane from the Army, Navy, Marine Corps, Coast Guard, inmates of the 
National Home for Disabled Volunteer Soldiers, persons charged with or con- 
victed of crimes against the United States who are insane, all persons who 
have become insane since their entry into the military and naval service of 
the United States, civilians in the quartermaster’s service of the Army, persons 
transferred from the Canal Zone who have been admitted to the hospital and 
who are indigent, and beneficiaries of the United States Veterans’ Bureau, 
* © *: Provided further, That during the fiscal year 1929 the District 
of Columbia, or any branch of the Government requiring Saint Elizabeths 
Hospital to care for patients for which they are responsible, shall pay by 
check to the superintendent, upon his written request, either in advance or 
at the end of each month, all or part of the estimated or actual cost of such 
maintenance, as the case may be, * * *. 


Section 4 of the act of March 3, 1883, 22 Stat. 564, provides: 


That any inmate of the home who is receiving a pension from the Govern- 
ment, and who has a child, wife, or parent living, shall be entitled, by filing with 
the pension agent from whom he receives his money, a written direction to that 
effect, to have his pension, or any part of it, paid to such child, wife, or parent. 
The pensions of all who now are or shall hereafter become inmates of the home, 
except such as shall be assigned as aforesaid, shall be paid to the treasurer of 
the home. The money thus derived shall not become a part of the funds of the 
home, but shall be held by the treasurer in trust for the pensioner to whom it 
would otherwise have been paid, and such part of it as shall not sooner have 
been paid to him shall be paid to him on his discharge from the institution. ‘The 
board of commissioners may from time to time pay over to any inmate such 
part of his pension money as they think best for his interest and consistent with 
the discipline and good order of the home, but such pensioner shall not be 
entitled to demand or have the same so long as he remains an inmate of the 
home. In case of the death of any pensioner, any pension money due him and 
remaining in the hands of the treasurer shall be paid to his legal heirs, if 
demand is made within three years; otherwise the same shall escheat to the 
home. 


The act of July 7, 1884, 23 Stat. 213, provides: 


And in addition to the persons now entitled to admission to the Government 
Hospital for the Insane, any inmate of the Soldiers’ Home who is now or 
may hereafter become insane shall, upon an order of the president of the board 
of commissioners of the Soldiers’ Home, be admitted to said hospital and treated 
therein; and the expenses of maintaining any such person shall be paid from 
the Soldiers’ Home fund. 


The name of the Government Hospital for the Insane was changed 
to St. Elizabeths Hospital by the act of July 1, 1916, 39 Stat. 309. 

At the time of the passage of the act of July 7, 1884, supra, in addi- 
tion to those not drawing pensions there were two classes of pen- 
sioners who were entitled to admission to the Soldiers’ Home; that is, 
those who had contributed 1214 cents per month from their pay and 
were not, therefore, required to surrender their pensions, and those 
who had not so contributed and were required to surrender their pen- 
sions. See United States v. Rowen, 100 U.S. 508. The deduction of 
the 1214 cents per month was not compulsory as to certain tempo- 
rary forces and the requirement was finally repealed by the act of 
May 11, 1908, 35 Stat. 110. Said act of July 7, 1884, made no dis- 
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tinction between the various classes of inmates, but as it did not 
specifically repeal the provision in section 4839, Revised Statutes, 
as amended, providing for the deduction from the pensions of those 
treated in St. Elizabeths Hospital, the two provisions must be con- 
strued together, if possible. It would seem, therefore, that the au- 
thority in the 1884 act to charge the expenses of maintaining inmates 
of the Soldiers’ Home at the St. Elizabeths Hospital had reference 
only to such expenses as were not covered by the authorized deduc- 
tion from the pension of such patients. 4 Comp. Gen. 445. To that 
extent, the Soldiers’ Home must be considered as “ responsible ” for 
its insane inmates within the purview of the provision quoted above 
from the appropriation for St. Elizabeths Hospital. 

In view of the provision in the act of 1884 for the payment of ex- 
cess costs of maintaining in St. Elizabeths Hospital, insane inmates 
of the Soldiers’ Home from the Soldiers’ Home fund, there is no 
requirement that there be refunded to the Soldiers’ Home in the 
case submitted by you, any sum in excess of the amount deducted 
from the pension of the inmate. 

The foregoing may be distinguished from the case of Federal 
prisoners admitted to St. Elizabeths Hospital, considered in 5 Comp. 
Gen. 218, there having been no express statutory provision for the 
payment of expenses of maintaining insane prisoners from the ap- 
propriation of the Department of Justice. It may be distinguished, 
also, from the decision in 6 Comp. Gen. 126, as there was in that 
case a specific prohibition against the deduction from the pension 
of beneficiaries of the Veterans’ Bureau of any portion of the cost 
of their treatment. 


(A-28764) 


POSTMASTERS—OATHS OF DISINTERESTEDNESS 


Unless he is also a notary public, a postmaster is not authorized to administer 
oaths of disinterestedness required by section 3745 of the Revised Statutes. 
Where he administers such oaths as a notary public he is not entitled to 
payment therefor from funds of the United States. 


Comptroller General McCarl to Charles E. Coe, Superintendent of the Flat- 

head Indian Agency, September 23, 1929: 

There has been received your letter of September 11, 1929, re- 
questing to be advised whether you are authorized to pay a bill 
submitted by the postmaster at Dixon, Mont., covering fees for 
the administration of oaths of disinterestedness required by section 
3745, Revised Statutes, in connection with leases and contracts en- 
tered into by you as superintendent of the Flathead Indian Agency. 
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Section 8 of the act of August 24, 1912, 37 Stat. 487, authorizes 
postmasters and certain other Government officers and employees to 
administer oaths in support of travel expense vouchers of Govern- 
ment officers and employees. Szid section, however, does not apply 
to oaths of disinterestedness. See 19 Comp. Dec. 217; id. 246; 
decision of October 31, 1925, A-11143, 10907. 

If the postmaster took your acknowledgment as a notary public 
such acknowledgments are sufficient to comply with the requirements 
of section 3745, Revised Statutes, but section 35 of Postal Laws and 
Regulations, 1924, forbids the charging or receiving by an officer, 
clerk, or employee in the executive service of the Government who is 
also a notary public of any compensation whatever for performance 
of any notarial act for another officer, clerk, or employee in his 
official relation with the Government. 

It is clear that the acknowledgment of oaths of disinterestedness 
of contracting officers of the Government is a notarial act in the con- 
tracting officer’s relation to the Government and, accordingly, a post- 
master who is also a notary public is forbidden by the postal regula- 
tions to charge or receive any compensation whatever for adminis- 
tering oaths of disinterestedness in connection with leases or con- 
tracts entered into by the officers subscribing to such oaths. 

Accordingly, you are advised that payment to the postmaster at 
Dixon, Mont., of fees for administering oaths of disinterestedness 
to you in connection with the leases and contracts entered into by 
you is not authorized. 


(A-28674) 
SUBSISTENCE—MEALS 


A Government employee in a bona fide travel status on a per diem basis while 
at a place other than the place of his residence or actual home who pro- 
cures subsistence and lodging by renting an apartment which he occupies 
with his wife who prepares his meals is entitled to the full per diem in lieu 
of subsistence. Paragraph 47 (c) of the Standardized Government Travel 
Regulations is applicable only where the subsistence and lodging are sup- 
plied by a member of the traveler’s family at the regular home or place 
of residence of such member. 
Comptroller General McCarl to Guy L. Seaman, disbursing clerk, Interstate 

Commerce Commission, September 25, 1929: 

Receipt is acknowledged of your letter of September 9, 1929, 
requesting to be advised whether payment is authorized on the 
voucher therewith transmitted in favor of William M. Thompson 
for $186 for per diem in lieu of subsistence for the month of August, 
1929, while Mr. Thompson was in Washington, D. C. Your doubt 


as to the authority to make such payment is stated to have arisen 
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from paragraph 47 (c) of the Standardized Government Travel 
Regulations which provides: 


Subsistence furnished traveler by member of his family, by another Govern- 
ment employee, or by a member of family of another Government employce.— 
Actual expenses are not payable for meals and (or) lodging furnished WITH- 
OUT CHARGE to a traveler by a member of his family, by another Govern- 
ment employee, or by a member of the family of another Government em- 
ployee, nor when so furnished WITH CHARGE in the absence of a satisfac- 
tory showing that not so procured because of such personal or official rela- 
tionship and of impracticability to otherwise procure, and that the member 
of the family so furnishing was not dependent upon the traveler for support. 
In the absence of such satisfactory showing, actual expenditures for other 
authorized subsistence expenses only will be allowed, and the per diem shall 
be one-fifth less for each night’s lodging and for each meal so furnished. 
When meals and (or) lodging are so furnished WITH CHARGE and with 
such satisfactory showing actual expenses are allowable within the prescribed 
limit for authorized subsistence expenditures, and the full authorized per 
diem is payable, except that if lodging so furnished be in quarters received 
from the Government actual expenses therefor are not payable, and the per 
diem shall be one-fifth less for each night’s lodging so furnished. The material 
facts shall be reported in the account. 


Attached to the voucher is a statement by Mr. Thompson, as 
follows: 


Dur:ng the month of August, 1929, my wife and I occupied, under temporary 
lease, a furnished apartment (No. 408) at 1803 Biltmore Street Northwest, in 
Washington, D. C., where I took two (2) meals each day. The apartment was 
taken in lieu of hotel accommodations; and all lodging and all meals were 
furnished by me. . 

Our home and my permanent address is Watertown, Tennessee, and all 
my duty assignments are terminable at any time upon my receipt of wr.tten or 
telegraphic travel order. 

This explanation of lodging shared jointly is submitted in accordance with 
line two (2) of the oath on Standard Form No. 1012, as approved by the 
Comptroller General May 3, 1929. 

My interpretation of the subsistence expense Act of 1926, and of the Stand- 
ardized Government Travel Regulations as amended effective March 1, 1929, 
is that no deduction should be made from my authorized per diem allowance 
on account of my living in an apartment instead of in a hotel, as it did not 


interfere with the performance of my duties nor increase the amounts charge- 
able against public funds. 


Mr. Thompson’s presence in Washington is pursuant to travel order 
of July 2, 1929, as follows: 


You are authorized and directed to proceed from Louisville, Ky., to Wash- 
ington, D. C., for the purpose of assisting Examiner P. G. DeVaughn in con- 
ducting a recapture examination of the accounts of the Southern Ra lway. 

On completion of this assignment, you are directed, unless otherwise in- 


structed to return to your temporary official headquarters at Nashville, 
Tennessee, 


Paragraph 47 (c) of the Standardized Government Travel Regula- 
tions quoted above has reference to meals and lodging furnished a 
traveler by a relative or member of his familv (including his wife) 
at their home or established place of residence and, to that extent, 
effects a modification of the decisions reported in 27 Comp Dec. 981, 
and 5 Comp. Gen. 313. However, a traveler on a temporary duty 
status at a place other than where his home or actual residence is 
iocated who procures subsistence and lodging by renting an apart- 
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ment and purchasing his own supplies, his wife preparing the meals, 
may be considered as subsisting himself and entitled to the full per 
diem allowance. 


Payment on the voucher is authorized, if otherwise correct. 


(A-28583) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—RIGHTS OF 
HUSBAND AND WIFE WHO ARE BOTH VETERANS 


A husband and wife who are both veterans of the World War and suffering 
with a compensable disability are each entitled to disability compensation 
in their own right, including the authorized additional allowance for the 
same child, and in the case of the husband, including the authorized addi- 
tional allowance for a wife, and in the case of the wife, including the author- 
ized additional allowance for a dependent husband, all of which is payable 
during periods of separatior of husband and wife and prior to actual 
divorce. The matter of apportionment of the husband’s compensation, in- 
cluding the additional amount received for a child, to the wife during 
periods of separation is for regulation by the Director of the Veterans’ 
Bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 27, 1929: 


There has been received your letter of August 30, 1929, sub- 
mitting the following questions for decision : 


Paul Lee Neill, C-1041494, is drawing compensation on a temporary partial 
rating and his wife, Alice R. Donnelly Neill, C-366329 is also drawing compensa- 
tion in her own right on a temporary partial basis. There is one child of this 
marriage, born January 8, 1925, who is now in the custody of its mother, the 
parerts having been separated on June 1, 1925, and divorced May 29, 1928. 

Prior to the amendment to the World War veterans’ act, approved May 29, 
1928, it was mandatory upon the director to apportion compensation wherever 
the veteran was separated from his wife and children for any reason. For 
periods subsequent to May 29, 1928, of course, no apportionment whatever would 
be in order in this case in view of the divorce. The questions which arise, 
however, are these: 

(1) Should additional compensation be paid to a veteran on account of his 
wife for periods prior to the divorce? 

(2) If so, should compensation be apportioned during the period of separation? 

(3) Should compensation be paid to both husband and wife orm account of 
the minor child? 

(4) If not, to which parent should the additional compensation payable on 
account of the minor child be awarded? 


You quote the following portions of the World War veterans’ act 
of June 7, 1924, 43 Stat. 618, as for consideration in connection with 
the questions presented : 

“Sec. 202. That if disability results from the injury— 

“(1) If and while the disability is rated as total and temporary, the monthly 


compensation shall be the following amounts, payable monthly or semimonthly 
as the director may prescribe: 
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“(c) If he has a wife and one child living, $95, and $5 for each additional 
child. 


* ~ * * e * * 
“(2) If and while the disability is rated as partial and temporary, the monthly 
compensation shall be a percentage of the compensation that would be payable 
for his total and temporary disability, equal to the degree of the reduction in 
earning capacity resulting from the disability, but no compensation shall be 
payable for a reduction in earning capacity rated at less than 10 per centum.” 
You quote, also, the following from section 201 (7) as amended by 


the act of March 4, 1925, 43 Stat. 1306: 


“e © ® Provided, however, That the receipt of a gratuity, pension, or 


compensation, including adjusted compensation, by widow, child, or parent, on 
account of the death, disability, or service of any person shall not bar the 
payment of compensation on account of the death or disability of any other 
person: * * *” 

Reference is made, also, to section 201 (3) of the act as amended by 


the act of May 29, 1928, 45 Stat. 966, as follows: 


The payment of compensation to or for a child shall continue until such child 
reaches the age of eighteen years or marries, or if such child be permanently 
incapable of self-support by reason of mental or physical defect, then during 
such incapacity: * * * 


Section 202 (12) of the act, as amended by the act of May 29, 1928, 
45 Stat. 967, provides as follows: 

Where the disabled person is a patient in a hospital, or where for any other 
reason the disabled person and his wife are not living together, or where the 


children are not in the custody of the disabled person, the amount of the com- 
pensation may be apportioned as may be prescribed by regulations. 


Section 202 (138) of the act of June 7, 1924, 43 Stat. 621, provides 
as follows: 


The term “wife” as used in this section shall include “husband” if the 
husband is dependent upon the wife for support. 


Section 3 of the act as amended by the act of March 4, 1925, 43 
Stat. 1802, defines the term “ child ” as follows: 


Except as used in section 300 the terms “child” and “grandchild” are 
limited to unmarried persons either (a) under eighteen years of age, or (b) 
of any age, if permanently incapable of self-support by reason of mental or 
physical defect. 


While the basis for the additional amount of war-risk disability 
compensation payable to a veteran who has a wife and/or child 
may be the general assumption of dependency, the definitions in 
the statute as well as its other terms show a clear intent to grant 
the additional allowances on account of the wife and/or child 
within the limitations of the statute solely on the basis of relation- 
ship, regardless of the actual condition of dependency. As long as 
the relationship of husband and wife, or of parent and child within 
the limitations of the statute, are maintained, the right to the addi- 
tional allowances granted by the statute continues. Assuming the 
degree of disability remains compensable, nothing short of death 
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or final decree of divorce terminates the right to the additional 
allowance on account of a wife. Only death, marriage, or arrival 
at the age of 18 years of a normal child terminates the right to the 
additional allowance for a child. 

Section 200 of the act expressly includes the Nurse Corps (female) 
of the Army and Navy, and other women who served in base hos- 
pitals overseas, and their dependents, within all the compensation 
benefits of the statute. This provision, together with the provision 
of section 202 (13), above quoted, shows the clear intent that women 
having the necessary service are to be considered as veterans in their 
own right under the statute, including right to the additional allow- 
ance for a child, and for a dependent husband, independently of any 
right as the wife of a veteran. Furthermore, the terms of section 
201 (7), above quoted, expressly provide: 


That the receipt of * * * compensation * * * by * * * child 
* * * on account of the * * * dsability * * * of any person shall 
not bar the payment of compensation on account of the * * * disability of 
any other person. 


As a child may receive the benefits of “ disability ” compensation 
under the statute only through the receipt thereof by a parent, it is 
obvious that the statute intended a child should not be deprived of 
benefits through either or both parents, or vice versa, that neither 
parent should be deprived of the additional allowance for a child. 
This is understood to be the view announced in decision of the 
director, No. 266, dated November 30, 1926. 

Question (1) is answered in the affirmative. 

Question (2) is answered by stating that the apportionment of 
a husband’s compensation to a separated wife is a matter for regula- 
tion within the discretion of the director. This would apply, also, 
to the additional amount payable to the father on account of his 
child. It is understood that under existing regulations the appor- 
tionment to the wife prior to the divorce was made in this case. 
If so, the payments should not be disturbed. 

Question (3) is answered in the affirmative, making it unnecessary 
to answer question (4). 


(A-28637) 
CHECKS—VETERANS’ BUREAU INSURANCE—UNNEGOTIATED 


Under the well-settled principle that Government checks are not considered 
paid until negotiated, in the absence of a statute or regulation oherwise 
providing, checks covering monthly installments of insurance received 
but not negotiated by a beneficiary under a converted policy during his 
lifetime, should be canceled, and the installments represented thereby 
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included in the computation of the “ present value of the remaining unpaid 
monthly installments” payable to the estate of the beneficiary, in acgord- 
ance with section 301 of the World War veterans’ act, as amendéd by 
the act of March 4, 1925, 43 Stat. 1309. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

September 27, 1929: 

There is before this office for consideration in the preaudit the 
war risk insurance case of Charles Nicholls Webb, C-660614, K- 
422410, involving the question whether under the provisions of sec- 
tion 301, World War veterans’ act, as amended, monthly install- 
ments of insurance represented by checks issued under a convertible 
policy and delivered to the designated beneficiary during his lifetime 
but not negotiated, should be considered as “ paid ” installments and 
the full amount thereof included in the settlement with the estate, 
or as “unpaid monthly installments ” and only “the present value” 
thereof included in the settlement with the estate of the beneficiary. 

The veteran died May 23, 1926, at which time he had in force an 
$8,000 30-year endowment policy issued as of October 1, 1923, pay- 
able to his father, William E. Webb, in 36 monthly installments of 
$227.76 each. An award was approved in favor of the father and 
checks covering 32 monthly installments were mailed and received 
by him prior to January 19, 1929, the-date of-his death. At the 
time of his death he had cashed only 17 of the 32 checks recei¥#d 
by him during his lifetime. Subsequent to his death the 15 other 
checks which were not cashed were forwarded to the bureau by the 
administrator of his estate and were canceled. 

There have been submitted to this office for preaudit two vouchers 
by which it is proposed to pay the amount of said canceled checks, 
$3,416.40, to the administrator as accrued assets of the estate of Wil- 
liam E. Webb, and also to pay $907, the present value of the remain- 
ing four unpaid installments, or a total of $4,323.40. This action 
apparently is on the basis that the installments represented by the 
delivered unnegotiated checks should be considered as paid. 

If the installments represented by the delivered unnegotiated 
checks are properly to be considered as “ unpaid ” settlement with the 
estate of the beneficiary must be on the basis of their “ present 
value.” On this basis only $4,218 would be payable to the estate, or 
$105.40 less than proposed in the vouehers submitted by the bureau. 

Section 301 of the World War veterans’ act, as amended by the 
act of March 4, 1925, 43 Stat. 1309, provides in part as follows: 


* * * if the designated beneficiary survives the insured and dies be- 
fore receiving all of the installments of converted insurance payable and 
applicable, then there should be paid to the estate of such bene ficlary the 
present value of the remaining unpaid monthly installments: * * *, 
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There is for construction the phrase “remaining unpaid monthly 
installments,” and in reaching the proper construction there must 
be determined when a war-risk insurance check is paid, whether 
upon issuance, delivery, or negotiation, 

The rule has been definitely stated time and again by the account- 
ing officers, in all classes of cases, that a check issued in payment 
of a Government obligation pursuant to statute or contract does 
not constitute payment unless and until the check be negotiated, 
except when the statute or contract expressly provides otherwise. 
16 Comp. Dec. 151; 24 id. 521; id. 733; 26 id. 855; id. 1038; 1 Comp. 
Gen. 146; id. 217; 2 id. 778; 5 id. 431, 482. Certain pension statutes 
have provided that the mailing and, later, the issuance of the check 
shall constitute payment (see acts of Mar. 2, 1895, 28 Stat. 964, 
Aug. 17, 1912, 37 Stat. 312, and May 1, 1926, 44 Stat. 383), and, 
for discount purposes, Government contracts often provide that the 
issuance and mailing of the check shall constitute payment. In 19 
Op. Atty. Gen. 1, wherein was considered what constituted a pay- 
ment of a pension check, the general question is thoroughly con- 
sidered and various court decisions are cited. The following is 
quoted from said opinion: 

The United States, then, stands upon the same plane as others who issue 
negotiable paper, except that the United States can not be sued. The general 
rule is, if a debtor give his creditor his own promissory note or obligation of 
no higher order than the original debt, the debt is not thereby paid nor the 
debtor discharged Peter v. Beverly, 10 Peters, 567, James v. Hackly, 16 Johns, 
277). It is stated by Kent, Chief Justice, in the People v. Howell (4 Johns, 
304), “unless a check is paid it is no payment.” 

In the case of Burnett v. Smith (10 Foster, 264) it is ruled: “ Until cashed, it 
(a check) is no payment of a preexisting debt any more than a promissory - 
note is payment of such debt without an agreement to receive it as such.” 

This principle is sustained by abundant authorities and, except in Maine and 


Massachusetts, is the generally accepted rule both in the United States and 
England. * * * , 


In the absence of any express provision in the World War veterans’ 
act, the regulations issued pursuant thereto, or the policy in this case, 
as to what shall constitute payment of the installments of war-risk 
insurance, it must be held in accordance with the general rule appli- 
cable to payment by check, that the term “unpaid monthly install- 
ments ” appearing in section 301 of the World War veterans’ act 
includes installments represented by checks delivered to the payee 
during his lifetime but not négotiated prior to his death. All such 
checks should be returned to the Veterans’ Bureau and canceled, as 
was done in this case. 

Of course, in making payment of the present value of unpaid 
installments of war-risk insurance there should not be included checks 
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which are outstanding when it is not known that said checks have 
not been negotiated. 

Section 12 of the policy issued as of October 1, 1923, in this case, 
provides for payment to the estate of the beneficiary, in event of his 
death prior to receiving all of the installments, of the “remaining 
unpaid monthly installments payable and applicable as they become 
due unless otherwise elected.” However, the policy is made subject 
to the amendments to the controlling statute (see last paragraph of 
the policy), and, accordingly, payment in this case is required, under 
the act as amended by the act of March 4, 1925, above quoted, of the 
“present value of the remaining unpaid monthly installments.” 

Settlement with the estate of the beneficiary should be made only 
in the amount of $4,218, which represents the present value of the 19 
unpaid installments of $227.76, including the 15 installments covered 
by the checks delivered to but not negotiated by the beneficiary, as 
well as the 4 installments for which checks were not issued prior 
to the death of the beneficiary. 

The vouchers presented to this office may not be certified for 
payment. 


(A-28794) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF CIVILIAN EM- 
PLOYEES CHANGING STATION 


Onder the act of February 20, 1929, 45 Stat. 1245, 1246, a physician of the 
United States Veterans’ Bureau, who stored his household effects in a 
neighboring city while absent from his permanent station on temporary 
duty, may have such effects shipped at Government expense from such place 
of storage to his hew permanent station to which he may subsequently be 
ordered, provided that the expenses incident to such shipment do not ex- 
ceed what it would have cost to have made the shipment direct from the 
old permanent station to the new permanent station. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 28, 1929: 


There has been received your letter of September 17, 1929, as 
follows: 


A question has arisen in connection with the-application of the provision 
contained in the independent offices appropriation act for the fiscal year 1930, 
Public No. 778, 70th Congress, authorizing the transportation of household 
effects of physicians, dentists, and nurses of this bureau, which is not directly 
covered by decisions of your office. 

Dr. J. B. Latta, whose official station is Fort Snelling, Minnesota, has been 
temporarily detailed for approximately the past two months to U. S. Vet- 
erans’ Hospital, Northport, New York, for a special postgraduate course. 
The bureau now proposes to transfer him from Fort Snelling te Alexandria, 
Louisiana. At the time of his temporary detail from Fort Snelling to North- 
port he vacated his living accommodations at Fort Snell:ng, ia which had 


3565°—30—11 
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been housed his household effects, and stored them within the city limits of 
St. Paul, which city adjoins that of Minneapolis. The Fort Snelling hospital 
reservation, while located within the city limits of Minneapolis, is practically 
midway between the centers of Minneapolis and St. Paul. 

The pertinent provision in the independent offices appropriation act for the 
fiscal year 1930 appears in the appropriation for “ Salaries and Expenses” for 
this bureau and reads as follows: 

“ Provided, That physic.ans, dentists, and nurses of the medical service of 
the United States Veterans’ Bureau, in addition to their compensation, when 
transferred from one official station to another for permanent duty, may be 
allowed, within the discretion and under written order of the director, the ex- 
penses incurred for packing, crat.ng, drayage, and transportation of their house- 
hold effects and other personal property not exceeding in all five thousand 
pounds.” 

Section 12300 of regulation 154, issued on this subject, dated August 20, 
1926. effective July 1, 1926, provides: 

“Physicians, dentists, and nuvses of the medical service, when transferred 
from one official station to anothe>, for permanent duty, may be allowed, within 
the discretion and under written travel order issued upon the approval of the 
director, the expenses incurred for packing, crating, drayage, and transporta- 
tion of household effects and other personal property not exceeding in all 
5,000 pounds for married persons or persous having dependents living with 
them, or 3,500 pounds for single persons. There will be incorporated in these 
travel orders a phrase authorizing the incurring of expenses incident to ship- 
ment of the household effects and other personal property, not to exceed in all 
5,000 pounds for married persons or persons having dependents living with 
them, or 3,500 pounds for single persons.” 

In a decision in 26 Comp. Dec. 996, it was held that to entitle an officer or 
employee of the Department of Agriculture to have his household effects 
transported at Governmeut expense upon a change of permanent duty station 
under the act of March 4, 1911, 36 Stat. 1265, the household effects must be at 
a place which has been his official station and from which he has been trans- 
ferred, the statute not authurizing transportation of household effects from a 
place never in fact an official station of such officer or employee. From a 
reading of this decision, it would appear that a strict interpretation thereof 
would require that the household goods be at the official station from which 
the employee is transferred in order that the expense and transportation may 
be borne by the Government. However, since in the present case the household 
effects were actually at the official station of Doctor Latta in Minneapolis 
and have only been temporarily stored within the confines of St. Paul, which 
is adjacent thereto, it is thought that the decision of the Comptroller of the 
Treasury above cited might be extended to authorize expenses incurred for 
packing, crating, drayage, and transportation of the household effects and 
other personal property from St. Paul, Minnesota, to Alexandria, Louisiana, 
since it has been ascertained that the cost of transportation would not exceed 
that which it would be if the goods are shipped from Minneapolis to Alexandria, 
Louisiana. Your decision on this point is respectfully requested. 


In 26 Comp. Dec. 996, referred to by you, the question was pre- 
sented as to whether an employee on permanent change of station 
could be allowed the expense of transportation of his household 
effects from his former home to his new station, the effects not having 
been brought to his old station, and it was held that it is only when 
his effects have been at his official station that they have such a char- 
acter as to entitle him to have them transferred to another official 
station at Government expense under the authority of the act of 
March 4, 1911. 
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In 3 Comp. Gen. 861, it was held, quoting syllabus: 


Under the act of March 4, 1911, 36 Stat. 1265, an employee of the Department 
of Agriculture who, anticipating a permanent change of station, shipped his 
household goods from his official station to his prospective post of duty may, 
upon the anticipated change of station not materializing, have his household 
goods reshipped at Government expense from said prospective post of duty 
to his new permanent station to which he was subsequently ordered, the Govern- 
ment to bear only such portion of the expense of reshipment as does not exceed 
what it would have cost to have made the shipment direct from the old per- 
manent station to the new permanent station. 


Applying the principle of this decision to the case submitted, you 
are advised that there may be authorized the expenses incident to 
the shipment of the household effects of Doctor Latta from St. Paul, 
Minn., to Alexandria, La., provided the cost thereof does not exceed 
what it would have cost to have packed and shipped the effects 
direct from Fort Snelling, Minn., to Alexandria, La. 


(A-28551) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—LOANS TO 
VETERANS 


Where a bank makes a loan to a veteran in an amount greater than the then 
loan value of his adjusted service certificate with full knowledge thereof 
and on the basis of other security than the certificate, and the note remaius 
unpaid by the veteran at maturity, the Veterans’ Bureau may pay to the 
bank, upon proper presentation of the note and certificate, only an amount 
equal to the loan value of the certificate at the time of maturity. 7 Comp. 
Gen. 253 distinguished. 




































Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 2, 1929: 


There is before this office for preaudit administratively approved 
voucher in favor of the Peoples Bank and Trust Co., Nashville, Tenn., 
for $190.15, representing $187, amount of loan made to William T. 
Amiger, XC-744266, A-1071964, on the basis of his World War 
adjusted service certificate, plus $3.15 interest. 

Adjusted service certificate No. 1627288 was issued to the said 
veteran, effective January 1, 1925. On August 8, 1928, the veteran 
negotiated a loan for $187 with the Peoples Bank and Trust Co., 
Nashville, Tenn., giving therefor a 90-day note, indorsed by one A. N. 
Townsend, and his adjusted service certificate. The veteran died on 
May 26, 1929, without having repaid the loan, and the bank has sub- 
mitted the note and certificate to the bureau for redemption. At 
the time the loan was granted the certificate had a loan value of 
only $94.87, and at the time of presentation by the bank for redemp- 
tion the loan value (but for the fact that the certificate had matured 
on account of the death of the veteran) would have been only 
$120.58. 

The Veterans’ Bureau, on August 8, 1929, returned the note and 
certificate to the bank requesting it to furnish an affidavit as to the 
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reason a loan was granted in an amount in excess of the loan value, 
and under date of August 14, 1929, the bank returned the note and 


certificate with an affidavit which reads in part as follows: 


* * * Jn regard to William T. Amiger, deceased, we loaned one hundred 


and eighty-seven ($187.00) dollars, which is in excess of the loan value of the 
adjusted-service certificate, but it was because of our confidence in the honesty 
and integrity of the man, we felt that under normal conditions we would have 
paid his note whether we had the certificate or not. We also had faith in his 


indorser and it was on his indorser as much as anything else that we 
relied. * * * 

Section 502 (b) of the World War adjusted compensation act of 
May 19, 1924, 43 Stat. 126, provides, in part, as follows: 

Any national bank, or any bank or trust company incorporated under the 
laws of any State, Territory, possession, or the District of Columbia (herein- 
after in this section called “ bank”), is authorized, after the expiration of two 
years after the date of the certificate, to loan to any veteran upon his promis- 
sory note secured by his adjusted service certificate (with or without the con- 
sent of the beneficiary thereof) any amount not in excess of the loan basis (as 
defined in subdivision (g) of this section) of the certificate. ; 
and section 503 of the same act provides, in part, as follows: 

* * * Any negotiation, assignment, or loan mude in violation of any pro- 
vision of this section shall be held void. 

In construing the above provisions it was held in 7 Comp. Gen. 253 
(quoting from syllabus) : 

Where a bank makes a loan to a veteran in amount greater than the then 
loan value of his adjusted service certificate, and the note remains unpaid by 
the veteran at maturity, the Veterans’ Bureau may pay to the bank upon proper 
presentation of the note and certificate, an amount equal to the loan value of 
the certificate at the time the loan was made, with interest on that amount. If 
the bank prefers to hold the note and certificate after maturity of the note, 
and at the time of presentation by and payment to the bank, whenever that 
may be, the then loan value of the certificate equals or exceeds the principal 
of the loan, although in excess of the loan value when the loan was made, plus 
accrued interest thereon, the bank may be paid the amount due and the same 
charged against the certificate as provided for under the statute, upon a satis- 
factory showing that the bank acted in good faith and was free from any col- 


lusion or intent to loan an amount in excess of that authorized under the law 
and regulations applicable to loans on such certificate. 


As there is definite evidence that the bank in the case here pre- 
sented knowingly and purposely loaned the veteran an amount in 
excess of the loan value of the adjusted service certificate, the prin- 
ciple announced in the above-quoted decision is not applicable. 

As the plain terms of the statute prohibit loans in excess of the 
loan value of the adjusted service certificate, payment from the ad- 
justed service certificate fund. upon maturity of the certificate, of 
any amount in excess of the loan value is unauthorized where the 
excess loan was made on the basis of other securities than the certifi- 
cate—in this case the personal honesty and integrity of the borrower 
and the indorsement of a third party—and where there are involved 
the conflicting rights of the designated death beneficiary, in this case 
the widow of the veteran, and the estate of the veteran which is 
liable for his debts. 
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You are advised, therefore, that the administratively approved 
voucher in its present form may not be certified for payment. 

As there appears no evidence of fraud in the case, the loan value 
of the certificate at maturity, May 26, 1929, which is the last day the 
certificate had a loan value, may be paid from the adjusted service 
certificate fund and that amount deducted from the payment to the 
widow, the note, after proper notation thereon of the amount thus 
paid and applied to be returned to the bank in order that it may 
take such action as may be proper to collect the balance of the 
amount, plus interest, from the estate of the veteran or the indorser, 
A. N. Townsend. There should be retained in the Government’s 
file of the case, a certified photostat copy of the note. 


(A-28853) 
TRANSPORTATION—MILEAGE BOOKS 


In cases where continuous travel between places but a short distance apart 
is involved and a substantial saving or convenience to the Government 
will result, the purchase of mileage books not in excess of the current 
needs is authorized under paragraph 34 of the Standardized Government 
Travel Regulations, such purchase not being in contravention of section 
3648 of the Revised Statutes. 


Comptroller General McCarl to Lieut. C. R. Mize, United States Army, 
October 2, 1929: 
Consideration has been given your letter dated July 26, 1929, for- 

warded through the office of the Chief of Finance and received in 

this office September 20, 1929, requesting decision as to whether pay- 
ment is authorized on a voucher in favor of the Oahu Railway and 

Land Co., Honolulu, Hawaii, in the amount of $45, for mileage books 

purchased by the quartermaster supply officer, Hawaiian General 

Depot. 

The facts in the case appear to be that the mileage tickets in ques- 
tion are for use between the city of Honolulu and Schofield Barracks, 
Hawaii, a distance of 24 miles, and are restricted to use between these 
two specific points. The 1-way fare between Honolulu and Scho- 
field Barracks by railroad is 85 cents, by bus 75 cents, and by the 
use of mileage tickets 54 cents, a saving of at least 21 cents for each 
1-way fare if the mileage tickets are used. The purchase of mileage 
books to cover the exact needs and to be used only upon issuance of 
competent travel orders appears to have been administratively 
authorized by The Adjutant General of the Army in a radiogram 
dated July 20, 1929, to the commanding general, Hawaiian Depart- 
ment, Fort Shafter, Hawaii. 

The decision of the Comptroller of the Treasury, dated December 
22, 1903, 10 Comp. Dec. 493, referred to by you, is not applicable in 
this case, the same having been modified by decision dated January 
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30, 1907, 18 Comp. Dec. 503, so as to authorize the purchase of mile- 
age books under certain conditions. It was held in the later deci- 
sion that payment for mileage books, where the head of a depart- 
ment sees fit to procure transportation by that method instead of by 
transportation requests, was not a violaion of section 3648, Revised 
Statutes. 

Paragraph 34 of the Standardized Government Travel Regulations 
provides that when continuous travel between places but a short dis- 
tance apart is involved and a substantial saving or convenience to 
the Government will result, mileage books may be used when author- 
ized, but that they must not be purchased in excess of current needs. 

In view of the fact that the purchase of the mileage books in ques- 
tion appears not to be in excess of the current needs, that a consid- 
erable saving to the Government will be effected by the use thereof, 
and the representation to the effect that the use of the mileage books 
will be limited to authorized travel on competent travel orders, pay- 
ment on the voucher is authorized if otherwise correct. 


(A-28857) 


TRANSPORTATION—CHANGE OF STATION—ARMY ENLISTED MAN 
ON FURLOUGH 


A change of station is effective on the date of receipt of the order at the place 
where the soldier is serving unless otherwise specified in the order. 

Where reimbursement is claimed by an enlisted man of the Army for travel 
under orders by common carrier the furnishing of receipts for the trans- 
portation purchased is essential. 

Where the station of an enlisted man of the Army is changed while he is 
absent on furlough, if costs of transportation in reporting to the new 
station are less than would be required to report to his old station, no 
right to reimbursement accrues. (Modified by 9 Comp. Gen. 271.) 


Comptroller General McCarl to Maj. D. W. Morey, United States Army, 

October 2, 1929: 

There has been received your request for decision whether you are 
authorized to pay a voucher for $29.75 in favor of Thomas H. Vining, 
No. R-345648, staff sergeant, Signal Corps, United States Army, 
representing cost of transportation, including Pullman accommoda- 
tions, from Fort Monmouth, N. J., to Fort McPherson, Ga. 

It is stated that approximately 30 days prior to the date of expira- 
tion of the soldier’s enlistment, March 4, 1929, he indicated his inten- 
tion of reenlisting and at the same time requested assignment in 
the Fourth Corps Area; that he reenlisted March 5, 1929; was 
granted 90-day furlough March 8 to June 5, 1929, and authorized 
to visit Rutledge, Ga., reporting on or before June 5 to First Signal 
Company, Fort Monmouth, N. J. It appears that the soldier left on 
furlough March 8, 1929, with the understanding that he would be 
notified upon receipt of orders changing his station, which change of 
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station was effected by Special Orders No. 61, dated headquarters, 
Fort Monmouth, Oceanport, N. J., March 16, 1929, as follows: 


5. Pursuant to authority contained in radiogram from headquarters 2nd 
Corps Area dated March 11, 1929, Staff Sergeant Thomas H. Vining, R-345648, 
1st Signal Company, is transferred in grade to Signal Corps, Fort McPherson, 
Ga., and will, upon the expiration of his present furlough, on or about June 5, 
1929, report to the commanding officer thereof for assignment to duty. 

Sergeant Vining will be reimbursed for the cost of transportation from Fort 
Monmouth, N. J., to Fort McPherson, Ga., chargeable to AG 200 P 5032 A9-9. 

The journey is necessary for the public service. 

This order was based on telegraphic authority from the War 
Department March 9, 1929, the day following the soldier’s departure 
on furlough and actually was not communicated to the commanding 
officer until March 11, 1929. 

Although the soldier had requested his station be changed upon 
reenlistment, and it appears that request had been made for authority 
to transfer the enlisted man, the order changing his station to Fort 
McPherson, Ga., was not issued until after he had departed from his 
station and arrived at Rutledge, Ga. 

A. R. 615-200, section 1, paragraph 3, provides: 


8. Date effective: A transfer will take effect on the date of receipt of the 
order at the place where the soldier is serving, unless otherwise specified in 
the order. 


Special Orders No. 61 dated March 16, 1929, cited as authority for 
transfer, radiogram from headquarters, Second Corps Area, dated 
March 11, 1929. 

Enlisted men of the Army are only entitled to transportation in 
kind when traveling pursuant to orders on public business. The 
travel from Fort Monmouth, N. J., to Rutledge, Ga., was not per- 
formed pursuant to orders but at the soldier’s own convenience. 
Furthermore, the soldier has not submitted receipts covering the re- 
imbursement claimed. The furnishing of receipts when travel is 
claimed to have been by common carrier is essential and no allow- 
ance may be made in the absence of such receipts as the transporta- 
tion provided for in the annual appropriation acts may not be paid 
as a commutation except when the travel is performed under orders 
in privately owned automobile. 8 Comp. Gen. 94; 87 MS. Comp. 
Gen. 613. 

You request advice as to the “ soldier’s reimbursement rights.” The 
rule applicable is stated in paragraph 112, A. R. 1913, C. A. R. 41, in 
part as follows: 


112. When the station of an enlisted man is changed while he is on furlough, 
he will, on joining his new station, be entitled as reimbursement of travel 
allowances to the difference, if any, in cost of transportation, including sleeping- 
car accommodations, from the place of receipt of order to the new station over 
the cost of transportation from place of receipt of order to his old station, but 
not to exceed the amount it would cost the Government to transport him from. 


his old to his new station, * * *% 
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The travel of an enlisted man from his station to the place where 
he spends his furlough, is not on public business and there is no au- 
thority of law or regulation to reimburse him for expenses incurred, 
but this provision is made that he may not be put to additional ex- 
pense by reason of a change of station while he is absent on furlough. 
The cost of transportation from Rutledge, Ga., to Fort McPherson, 
Ga., being less than from Rutledge, Ga., to Fort Monmouth, N. J., the 
enlisted man has no “ reimbursement rights.” 

You are not authorized to pay the voucher. 


(A-28946) 


CONTRACTS—LEASES—PAYMENTS TO EXECUTORS OR 
ADMINISTRATORS 





Hereafter, vouchers executed in the name of an executor or administrator of 

an estate calling for payment under a contract or lease with the United 
States will be supported by a statement thereon to the effect that the 
executor or administrator continues to so act with the approval of the 
court in the administration of the estate. 





Comptroller General McCarl to the Secretary of Commerce, October 7, 1929: 

There are before this office contracts Nos. C10a—109, dated June 
1, 1927; C10a-145, dated June 1, 1927; and C10a—155, dated October 
18, 1927, entered into between the Assistant Secretary of Commerce 
in charge of aviation and the legal representatives of certain estates 
for the lease of or license to use parcels of land described therein in 
connection with the aviation activities of the Department of Com- 
merce. It will be noted that these leases or licenses are more than 
2 years old. 

As is well known, executors and administrators or other personal 
representatives of estates do not continue to so act indefinitely; 
ordinarily, the estates are closed after a reasonable time and the 
executors or administrators discharged after accounting to the court 
appointing them. There have not been furnished this office for filing 
with the leases, nor have there been furnished with the vouchers, state- 
ments in these cases showing whether the executors or administrators 
are continuing to act with the approval of the court in the adminis- 
tration of the estates; and in order that this office may be properly 
advised in connection with the audit and settlement of accounts, 
it is requested that hereafter each voucher making payments under 
leases or licenses obtained from executors or administrators of es- 
tates, contain a statement thereon signed by the approving officer, 
to the effect that the respective administrator or executor is continu- 
ing to act in the administration of the estate. 

Consideration has been given to the requirements that such state- 
ments be forwarded at stated intervals for filing with the contracts 
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and leases, but it is realized. that the executors or administrators may 
close the estate and be discharged by the court at any time, and, 
in the interest of all concerned, it is believed that the better pro- 
cedure requires a statement on each voucher on which a payment 
is made to the personal representative, that he or she is continuing to . 
act as executor or administrator of the estate in question even 
though it may involve some additional work. 


(A-28694) 
VETERANS’ BUREAU—INSURANCE—REVIVAL 


In determining whether insurance is “hereafter revived” within the meaning 
of the proviso to section 305 of the World War veterans’ act as amended 
by the act of July 2, 1926, 44 Stat. 799, restricting payments of insurance 
revived after July 2, 1926, to a limited class of beneficiaries, there must be 
applied, in all classes of revived insurance, whether by the application of 
uncollected disability compensation under section 305 of the statute, or by 
the application »f the $60 bonus under section 309 of the statute, or whether 
the insurance was lapsed, canceled, or reduced, the rule announced by the 
Supreme Court of the District of Columbia, approved by the Attorney 
General, and finally adopted by the General Accounting Office in 7 Comp. 
Gen. 630, to the effect that insurance is to be considered as revived upon 
occurrence of the death or permanent and total disability of the insured. 
Awards made and in course of payment on the date.of decision of June 13, 
1929, A-27314, applying the principle to insurance revived by application of 
the $60 bonus, and to canceled or reduced insurance prior to the date of 
this decision, need not be disturbed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 8, 1929: 

There has been received your letter of September 10, 1929, request- 
ing decision of questions involving the application of the interpreta- 
tion placed by the Attorney General and certain courts, and later 
adopted by this office, upon the phrase “ hereafter revived ” appear- 
ing in the proviso to section 305 of the World War veterans’ act, as 
amended by the act of July 2, 1926, 44 Stat. 799, authorizing revival 
of lapsed, canceled, or reduced war-risk insurance by the application 
as premiums of uncollected disability compensation, and under sec- 
tion 309, by the application as premiums of the $60 bonus. 

The questions submitted may be stated as follows: 

(1) Whether cases of insurance revived under section 309 of the 
statute by the application as premiums of the $60 bonus and settled 
under the bureau procedure in effect prior to decision of this office 
dated June 13, 1929, A-27314, in the case of William L. Waters, 
XC-447307, should be disturbed. 

(2) Whether the interpretation of the phrase “ hereafter revived,” 
now in force, should be applied to revival of canceled and/or re- 
duced insurance under section 305 of the World War veterans’ act 
as amended, and, if so, whether cases settled under the bureau pro- 
cedure in effect prior to the date of this decision should be disturbed. 


156 DECISIONS OF THE COMPTROLLER GENERAL 


The proviso to section 305 here in question is as follows: 


* * * Provided, That insurance hereafter revived under this section and 
section 309 by reason of permanent and total disability or by death of the 
insured shall be paid only to the insured, his widow, child or children, dependent 
mother or father, and in the order named unless otherwise designated by the 
insured during his lifetime or b, last will and testament. 


In decision of August 17, 1927, 7 Comp. Gen. 118, in the case of 
Hardin Neal Cox, it was held (quoting from the syllabus) : 


” 


The words “ hereafter revived” appearing in the proviso added to section 305 
of the World War veterans’ act by the act of July 2, 1926, 44 Stat. 799, 800, 
authorizing revival of insurance by application as premiums of uncollected dis- 
ability compensation, wherein is named a restricted permitted class of bene- 
ficiaries, mean insurance which is revived or reinstated by the affirmative 
action of the Veterans’ Bureau subsequent to July 2, 1926, and any such insur- 
ance is subject to the restricted permitted class named in the statute. 


Later suit was instituted against the United States in this case in 
the Supreme Court of the District of Columbia, and it was held by 
the court that the revived insurance in said case was not “ hereafter 
revived.” At the suggestion of this office you submitted the matter 
to the Attorney General for determination whether the principle an- 
nounced by the court should be applied in the adjudication of all 
future insurance cases involving the proviso of the statute above 
quoted. The Attorney General replied in the affirmative under date 
of March 16, 1928. Thereupon this office held, in decision dated 
April 5, 1928, 7 Comp. Gen. 630, as follows (quoting from the syl- 
labus) : 

The General Accounting Office will hereafter apply in the audit the following 
definition, announced by the Attorney General (syllabus, 35 Op. Atty. Gen. 
241) and applied by the Veterans’ Bureau and the Supreme Court of the District 
of Columbia, of the phrase “hereafter revived” appearing in section 305 of 
the World War veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 
799, vestricting payments of insurance revived after July 2, 1926, to a limited 
class of beneficiaries, viz: 

“ By the proviso of section 305 of the World War veterans’ act, as amended, 
the revival of insurance takes place upon the occurrence of the death or the 
permanent and total disability of the insured and not when the director of the 


Veterans’ Bureau decides that the insurance is again in effect or pays the first 
installment.” 


Decision in 7 Comp. Gen. 118 will no longer be followed in so far as the 
meaning of the phrase is concerned. 


As there appears no legal basis for giving the phrase in question 
one interpretation in applying it to one class of revivals under the 
two sections involved and a different interpretation in applying to 
other classes of revivals under said sections, consistency requires that 
in all classes of revived insurance, whether by the application of 
uncollected disability compensation under section 305, or by the 
application of the $60 bonus under section 309 of the statute, or 
whether the insurance was lapsed, canceled, or reduced, there must 
be applied the rule that insurance is to be considered as revived upon 
occurrence of the death or permanent and total disability of the 
insured, which matured the insurance, and there appears no sound 
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basis or justification for the application by the Veterans’ Bureau of a 
different rule with respect to either of the classes of revivals involved, 
the proviso to section 305 expressly including cases adjudicated under 
section 309, with respect to which it was held in decision of June 13, 
1929, in the case of William L. Waters, to which you refer, that the 
same definition of the phrase “hereafter revived ” which had been 
adopted in applying uncollected disability compensation as premiums 
under section 305 was applicable also to the revival of insurance 
under section 309 of the statute by use of the $60 bonus as premiums. 

On the basis of the above, the two questions hereinbefore stated may 
be answered as follows: 

(1) Cases of insurance revived under section 309 and awarded 
and in course of payment under bureau procedure in effect prior to 
the decision in the Waters case, A~27314, dated June 13, 1929, need 
not now be disturbed. 

(2) The definition or interpretation of the term “hereafter re- 
vived,” finally adopted by this office in decision of April 5, 192°. 7 
Comp. Gen. 630, and applied in the decision of June 13, 1929, supra, 
should be applied, also, to the revival of canceled and/or reduced 
insurance, but this holding need not now affect cases of revived can- 
celed and/or reduced insurance awarded and in course of payment 
under bureau procedure in effect prior to the date of this decision, 


it being assumed that no awards have been made pending considera- 
tion of your submission. 


(A-28158) 


VETERANS’ BUREAU—DISABILITY COMPENSATION— 
PRESUMPTION CLAUSE—SUBROGATION 






For the purpose of determining the Government’s right to subrogation pur- 
suant to the provisions of section 313 of the war risk insurance act, as 
amended by the act of June 25, 1918, 40 Stat. 614, continued in force under 
the terms of section 600(5) of the World War veterans’ act of June 7, 
1924, 43 Stat. 629, an injury incurred pr-or tu entrance into the mil.tary 
service for which damages were awarded from private sources, and the 
same injury from which resulted the disability for which war-risk disability 
compensation was awarded by the Government under the presumpt.on 
clause of section 200 of the World War veterans’ act on the basis that the 
injury was incurred as of service origin because not noted of record at or 
prior to entrance into the military service, should be considered as one 
and the same injury, and any amount recovered by the beneficiary from the 
private source should be offset against the amount awarded by the Govern- 
ment in the manner required by the statute. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 9, 1929: 


I have your letter of July 23, 1929, requesting decision of a question 
presented as follows: 


On March 15, 1918, James H. McNeal, C-345930, sustained an injury tu his 
back while working on the tracks of the Pennsylvania Railroad at Garfield, 
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Ohio. He instituted legal action for damages against the railroad company, 
and on May 22, 1920, the case was compromised by the payment of $3,500.00, 
of which amount McNeal has made affidavit that he received $2,400.00. 

McNeal’s disability was not noted at the date of his enlistment in military 
service, April 29, 1918, but it was recorded on his discharge from service 
October 10, 1918. McNeal filed a claim for compensation, and in reference to 
his injury the regional rating board, Cleveland, Ohio, held as follows: 

“ Existed prior to enlistment; not noted at time of acceptance and enrollment ; 
held as contracted in service under the terms of section 300, W. R. I. act, as 
amended.” 

An award of compensation, based upon the conclusive presumption of sound- 
ness at the time of enlistment, was granted to claimant, and, therefore, the 
question is presented whether the net amount the claimant received from the 
railroad company “* * * shall be credited upon any compensation payable, 
or which may become payable, to such beneficiary * * * by the United 
States on account of the same injury * * *.” (Section 313, war risk in- 
surance act.) In other words, shall payments of compensation awarded 
claimant be suspended until the amount of such suspended payments equals the 
net amount he received from the railroad company? 


Section 313 of the war risk insurance act, as amended by the act 
of June 25, 1918, 40 Stat. 614, which remained in force under the 
express terms of section 600(5) of the World War veterans’ act of 
June 7, 1924, 43 Stat. 629, requires that the amount recovered by a 
beneficiary from any other person “on account of the same injury 
or death” be credited against the compensation payable by the 
United States. 

In your concluding paragraph, you state as follows: 


Unquestionably subrogation would lie in the instant case, under section 313 of 
the war risk insurance act, if claimant were receiving compensation on account 
of the injury for which settlement has been made by the railroud company, but 
by fiction of law he is not receiving compensation on account of the injury he 
received while working on the railroad, but on account of an injury he sustained 
in service, in connection with which there is no third party liability 


It thus appears that the pre-service injury for which the railroad 
“ompany was responsible and has paid McNeal $2,400 as damages, is 
in fact the identical injury that the Veterans’ Bureau has now ac- 
cepted as a proper basis for compensation payments, through con- 
sidering the injury as of service connection by reason of the conclu- 
sive presumption provision appearing in section 200 of the World 
War veterans’ act, as amended. 

As pointed out by you, if the injury had actually occurred during 
military service there could be no question but that the statute re- 
quires any amount recovered as damages to be applied in reduction of 
any compensation found to be lawfully payable because of such in- 
jury, and to apply the conclusive presumption provision so as to 
make the suggested distinction, for subrogation purposes, between 
injuries presumptively connected and injuries actually connected with 
military service, ‘would operate to deny to veterans whose injuries 
were actually sustained in the service equal compensation with those 
whose like injuries were incurred prior to military service, but which 
injuries, because of the statutory presumption of sound condition at 
entrance, are now to be considered as of service connection. It is not 
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believed the Congress purposed such unequal treatment for veterans 
and their beneficiaries. 

The injury in the submitted case did not occur during military 
service. It occurred more than 30 days prior to enlistment—but for 
some reason was not made of record by officers of the United States 
at or before entry upon service and consequently the statutory con- 
clusive presumption of sound condition at enlistment becomes in- 
volved. In what respect is it applicable and controlling in the mat- 
ter of the submitted question ? 

No legislative enactment can, of course, change the time or place 
of the happening of an event that has already taken place. An acci- 
dent happening say in 1910, resulting in the loss of a finger, the dis- 
locating of a joint, or other injury, could not be changed as to time 
of occurrence, to 1918 or to any other year, by any procedure known, 
and no impossible purpose need be attributed to the conclusive pre- 
sumption provision appearing in section 200 of the World War vet- 
erans’ act, as amended. What the enactment of the provision actually 
accomplished was, in effect, to require in the matter of ascertaining 
and determining present disability for compensation purposes, that 
defects, disorders, or infirmities existing but not made of record at 
or prior to entry upon military service, be considered as of service 
origin. See 8 Comp. Gen. 416. 

For the purposes of subrogation pursuant to the provisions of sec- 
tion 313, war risk insurance act, the injury inflicted by the railroad 
company, and for which it has responded in damages in the sum of 
$2,400, and the injury now accepted by the Veterans’ Bureau as basis 
for compensation payments, are one and the same injury, and pay- 
ment of any compensation now or hereafter awarded claimant should 
be suspended and applied as by said section 313 required, until the 
amount of payments suspended equals the net amount so received 
from the railroad company. 


(A-29048) 


COMPENSATION—DOUBLE—EMPLOYMENT OF RETIRED 
EMERGENCY OFFICERS 


Emergency officers retired under the provisions of the act of May 24, 1928, 45 
Stat. 735, may be employed in the civil service of the Federal Government 
to the same extent as officers retired from the Regular Army for iajuries 
or incapacity incurred in line of duty. 


Comptroller General McCarl to the Secretary of War, October 16, 1929: 
There has been received your letter of October 3, 1929, as follows: 


Decision is requested whether persons who have been placed upon the emer- 
gency officers’ retired list of the Army, created by the act of May 24, 1928 
(45 Stat. 735), may be employed and paid compensation as employees in the 
civil service of the department. 





| 
160 DECISIONS OF THE COMPTROLLER GENERAL 


The act of July 31, 1894, 28 Stat. 205, prohibited the holding of 
a second office by any person “ who holds an office the salary or an- 
nual compensation attached to which amounts to the sum of $2,500,” 
with the exception that it should not apply to retired officers of the 
Army or Navy whenever they may be elected to public office or when- 
ever the President shall appoint them to office by and with the advice 
and consent of the Senate. This law was amended May 31, 1924, 
43 Stat. 245, by adding at the end thereof the following sentence: 


Retired enlisted men of the Army, Navy, Marine Corps, or Coast Guard re 
tired for any cause, and retired officers of the Army, Navy, Marine Corps, or 
Coast Guard who have been retired for injuries received in battle or for 
injuries or incapacity incurred in line of duty shall not, within the meaning of 
this section, be construed to hold or to have held an office during such 
retirement. 


The act of August 29, 1916, 39 Stat. 582, amending section 6 of the 
act of May 10, 1916, 39 Stat. 120, prohibiting the use of appropriated 
funds for payment of salary to any person receiving more than one 
salary when the combined amounts of the plural salaries exceeded the 
sum of $2,000 per annum, contained a provision that “this shall not 
apply to retired officers or enlisted men of the Army, Navy, Marine 
Corps, or Coast Guard.” 

I find nothing in the statutes which prohibits the employment in 
civil positions under the Federal Government of former officers of 
the Army who have been placed upon the emergency officers’ retired 
list, at least to the same extent as is authorized in the case of officers 
retired from the Regular Army for injuries or incapacity incurred 
in line of duty. And see answer to question I, 8 Comp. Gen. 423, 433. 

Your question is answered accordingly. 


(A-28998) 
CONTRACTS—RESCISSION—MISTAKE IN BID 


Where it is clearly established that a contractor made a mistake in the sub- 
mission of its bid, to which the attention of the contracting officer was 
invited before the signing of the contract or the beginning of performance 
thereunder, the contract may be rescinded and the bidder released from 
any obligation thereunder. 


Comptroller General McCarl to the Secretary of the Navy, October 17, 1929: 
I have your letter of October 1, 1929, as follows: 


There is forwarded herewith a letter from Chas. G. Stott and Company 
(Inc.), dated September 23, 1929, reporting an error in their quotation on 
1,600 boxes of “ Hotchkiss” type staples for use in the “ Hotchkiss” No. 2 
stapling machine. A copy of the schedule used in the invitation for bids is 
also enclosed. 

The bids were opened August 6, 1929, and the award made to Chas. G. Stott 
and Company on September 18, 1929, under contract No. 14082. The contract 
has not yet been signed by the contractor. 

It appears that the error in the quotation was not discovered by the company 
until after the receipt of the notice of award. The error was not detected 
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by the Bureau of Supplies and Accounts for the reason that Chas. G. Stott and 
Company was the only bidder on this class and there were no other bids by 
which a comparison could be made. However, a study made of these costs 
upon receipt of this letter does clearly establish the error, and had it been 
discovered before the award the withdrawal of the bid would have been 
allowed. 

The last purchase of staples of the required type was made in May, 1928, at 
a price of 60 cents per box of a thousand staples. Under an advertisement 
for bids in January, 1929, the only bid received quoted upon a very different 
type of staple, which could not be used in the No, 2 “ Hotchkiss” stapler. The 
bid in that case was rejected and the present schedule is a readvertisement of 
the schedule cancelled at that time. 

In view of the manifest error, it is recommended that performance of the 
contract in so far as it relates to the paper-fastening staples under class 766 
be not required. This class will then be readvertised and a special effort made 
to secure wider competition. 


The general rule is that proposals that have been submitted in re- 
sponse to an advertisement for bids may not be withdrawn after they 
have been opened, even before award is made, and that the bidder is 
bound to accept the award. 24 Comp. Dec. 534; 6 Comp. Gen. 504. 

While the facts as set forth in your submission would not author- 
ize a reformation of the contract or a payment of any amount in ad- 
dition to the bid price if the supplies had been furnished by the 
bidder, since it appears to be clearly established that the contractor 
made a mistake in the submission of its bid, to which the attention 
of the contracting officer was invited before the signing of the con- 
tract or the beginning of performance thereunder, the contract may 
be rescinded and the bidder released from any obligation there- 
under. Moffett, Hodgkins, etc., Co. v. Rochester, 178 U. S. 378. 
The question presented is answered accordingly. 


(A-28947) 
CONTRACTS—DISCOUNTS 


Where the contract provided that payments were to be made by the Bureau of 
Supplies and Accounts, Navy Department, Washington, D. C., upon properly 
certified bills, after inspection and acceptance of the material, the responsi- 
bility of seeing that the invoices were received promptly by the bureau or 
office of the Government specified in the contract was that of the contractor, 
and its contention that the deduction of discount for prompt payment should 
not have been made in view of the respective dates the invoices were re- 
ceived at the office of the inspector of naval material in New York, N. Y., 

is not tenable. 





Decision by Comptroller General McCarl, October 18, 1929: 

There has been presented to this office for consideration and settle- 
ment claim of the Star Machine Manufacturers (Inc.), in the sum of 
$70, an amount previously deducted as discount for prompt payment 
for bomb racks furnished under Government contract No. 8584, dated 
June 25, 1928. 

The contractor contends that the Government is not entitled to a 
discount from the contract price for the articles inasmuch as the 
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original invoices therefor (four in number) were transmitted to the 
contracting officer, as follows: No. 3155, June 13, 1929; No. 3157, June 
14, 1929; No. 3163, June 21, 1929; and No. 3166, June 22, 1929, and 
payment for the supplies was not made until July 8, 1929. 

On June 25, 1928, the claimant agreed by contract No. 8584, for and 
in consideration of $24,100 (less one-half of 1 per cent—10 days), to 
furnish and deliver certain bomb racks and machine-gun sights, 
f. o. b. supply office, naval aircraft factory, navy yard, Philadelphia, 
Pa., in accordance with the specifications therefor, and that delivery 
would be made within 180 days after date of contract or bureau order. 
The contract further provided that payments would be made by the 
Bureau of Supplies and Accounts, Navy Department, Washington, 
D. C., upon properly certified bills, after inspection and acceptance of 
the material. 

In the “ schedule ” on which bid was submitted by the claimant it 
was provided that: 


Discount: Subject to the conditions specified in standard Government form 
of bid and in special instructions to bidders (S. and A. Form 466) issued by 
the Navy Department January 1, 1928, discount will be allowed for payment 
within calendar days as follows: Within 10 days % of 1%. 

(Time will be computed from date of the delivery of the supplies to carrier 
when final inspection and acceptance are at point of origin, or from date of 
delivery at destination or port of embarkation when final inspection and 
acceptance are at those points, or from date correct bill or voucher properly 
certified by the contractor is received if the latter date is later than the date 
of delivery.) 


It is noted that the two invoices attached to voucher No. 1071, 
dated June 21 and 22, 1929, were received by the inspector of naval 
material, South and Whitehall Streets, New York, N. Y., June 22 
and 24, 1929, respectively, while the two invoices attached to voucher 
No. 1072, dated June 13 and 14, 1929, were received by the same 
naval inspector June 17, 1929. It appears that the supplies under 
youcher No. 1071 were delivered to the naval aircraft factory supply 
department, Philadelphia, June 24, 1929, and the supplies under 
voucher No. 1072 were delivered June 17, 1929. The two vouchers 
with the four invoices attached (two to each) were not received at 
the naval aircraft factory supply department, Philadelphia, until 
9.33 p. m., June 28, 1929, nor at the Bureau of Supplies and Accounts, 
Navy Department, Washington, D. C., until July 6, 1929. Payment 
was made on July 8, 1929, as hereinbefore stated. 

The claimant’s contention that deduction for prompt payment 
should not have been made in view of the respective dates the in- 
voices were received at the office of the inspector of naval material 
in New York City is not tenable in view of the terms of the con- 
tract, which provides that payments were to be made by the Bureau 
of Supplies and Accounts, Navy Department, Washington, D. C., 
upon properly certified bills after inspection and acceptance of the 
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material. The responsibility of seeing that the invoice was received 
promptly by the bureau or office of the Government specified in the 
contract was that of the contractor. 

As the payment was made within 10 days from the date the invoices 
were received at the proper office, the deduction of the discount was 
legal and proper. See A-24456, dated October 4, 1928. 
Accordingly, the claim must be and is disallowed. 






















(A-28964) 
TRAVELING EXPENSES—AIR TRAVEL—TEMPORARY DUTY STOPS 


The travel status of an officer of the Army traveling by air ends on arrival at a 
temporary duty station if the delay there in the performance of a duty 
exceeds 72 hours, and the travel status does not again revive until the actual 
commencement of the return journey, 


Comptroller General McCarl to Capt. J. R. McNiel, United States Army, 

October 18, 1929: 

There has been received your request, as custodian of the retained 
papers pertaining to the accounts of Capt. H. G. Coykendall, Finance 
Department, for review of settlement K-47988-W, dated July 26, 
1929, wherein credit was disallowed for payment covered by voucher 
421, February, 1929, to First Lieut. Archibald Y. Smith, Air Corps, 
of actual expenses for travel by air under Special Orders No. 10, 
headquarters, Second Division, and Fort Sam Houston, dated Janu- 
ary 12, 1929. 

Paragraph 2 of the above-noted orders provides in part as follows: 


* * * First Lieutenant Archibald Y. Smith, Air Corps, * * * will 
proceed by air to Shreveport, Louisiana, for the purpose of making aerial 
photographic mosaic of the area and the area contiguous to the proposed new 
ays field near — city * * °%, 


* . * » * 


ete ousdaaeen of this duty Lieutenant Smith * * * will return to their 
proper station. 

Actual and necessary expenses of Lieutenant Smith authorized by paragraph 
9, A. R. 35-4820, September 24, 1928, are chargeable to procurement authority 
AC 1 P 5073 A80-9. 

The travel directed is necessary in the military service. 


Lieutenant Smith, under the above orders, proceeded by air on 
January 13, 1929, to Shreveport, arriving there at 4.30 p. m., where, 
it is stated, due to unfavorable weather conditions he was delayed in 
the performance of the duty enjoined until January 25, 1929, return- 
ing to his proper station the following day, January 26, 1929, at 
12.15 p. m. 

Shreveport being the place at which the duty was to be performed 
was, for the purpose of determining the officer’s rights to actual and 
necessary expenses, his temporary duty station at which place he was 
delayed in the performance of the duty assigned because of unfavor- 
able weather conditions. In decision of October 17, 1923, case of 
3565° —30——12 
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Beaton, 26 MS. Comp. Gen. 746 cited in 3 Comp. Gen. 401, a case 
presenting substantially the same facts, it was stated : 


Inability to perform a duty assigned at a tempvrary station because of 
weather conditions is not a delay in a continuous voyage, but a delay in the 
performance of the duties assigned which may break what would otherwise be 
a continuous voyage. . 


Lieutenant Smith having been delayed in the performance of the 
duty enjoined in excess of 72 hours he was in a travel status only while 
traveling to and returning from his temporary duty station. 

The disallowance must be and is sustained. 


(A-27947) 
CONTRACTS—LIQUIDATED DAMAGES—DELAYS IN COMPLETION 


Under the Standard Form of Supply Contract, us'ng the liquidated damage 
stipulation, the administrative findings of fact as to the causes of the 
delay are final and conclusive on the contractor and in the event of 
dispute as to the facts, the administrative statement thereof must be 
accepted. 

Under the Standard Form of Supply Contract, no remission of liquidated 
damages may be made where the contractor failed to comply with the 
terms of the contract with respect to submission of a not.fication of delays 
within 10 days from the date thereof. 


Decision by Comptroller General McCarl, October 19, 1929: 

The Harnischfeger Sales Corporation requested in letter dated 
July 23, 1929, with inclosure of copy of letter dated May 9, 1929, 
review of settlement No. 0208405, dated June 19, 1929, of this office, 
wherein was allowed $10,500 as the price stipulated in contract 
I-132-ind-126, dated August 23, 1928, for the delivery of a 40-ton 
traveling power house crane equipped with a 10-ton auxiliary hoist 
and certain specified miscellaneous equipment, to the United States 
Irrigation Service, Coolidge Dam project, Arizona, less $1,350 as 
liquidated damages for 27 days’ delay in the delivery thereof. It 
is contended that the deduction of $1,350 was improper. 

The specifications on which bids were requested set forth in detail 
the requirements for the crane, etc., and provided, in paragraph 13, 
that in event the work was not completed within the time agreed 
upon the contractor should pay to the United States as fixed, agreed, 
and liquidated damages the sum of $50 for each calendar day’s delay 
until the work was satisfactorily completed, or until such time as 
the United States might reasonably procure the completion of the 
work by another contractor or complete the work itself. Paragraph 
5 of the directions for the preparation of the contract provided that 
“if it is deemed necessary to provide for liquidated damages for 
delay, the following article shall be substituted for article 5 and 
prospective bidders so advised.” This article provided in part: 


* * © That the contractor shall not be charged with liquidated damages 
or any excess cost when the delay in delivery is due to unforeseeable causes 
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beyond the control and without the fault or negligence of the contractor, in- 
cluding, but not restricted to, acts of God or the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, strikes, freight 
embargoes, and unusually severe weather, but not including delays caused by 
subcontractors: Provided further, That the contractor shall, w.thin ten days 
from the beginning of any such delay, notify the contracting officer in writing 
of the causes of delay, who shall ascertain the facts and extent of the delay 
and his findings of facts thereon shall be final and conclusive on the parties 
hereto, subject only to appeal, within thirty days, by the contractor to the head 
of the department concerned, whose decision on such appeal as to the facts of 
delay shall be final and conclusive on the parties hereto. 


While this article for liquidated damages was not physically sub- 
stituted for article 5 in the printed form for actual damages, it must, 
nevertheless, be considered a part of the contract in view of the direc- 
tions for the preparation of the contract promulgated by the Presi- 
dent, which directions are printed on the contract form, and the 
notification to prospective contractors that liquidated damages would 
be charged for delay in delivery. While it is desirable in the use of 
the Standard Form of Supply Contract to eliminate article 5 and 
physically substitute therefor the article for liquidated damages, 
when liquidated damages instead of actual damages are to be churged 
for delays, yet whether that is or is not done when the specifications 
provide for liquidated damages the provisions of the prescribed 
substitute for article 5 relative to the conditions under which dam- 
ages will not be charged are for application. 

The contractor agreed to complete the work within 50 days from 
date of notification to proceed. Such notification was given on 
September 7, 1928, thus making delivery of the crane and its equip- 
ment due on or before October 27, 1928, but delivery was not made 
until November 23, 1928, resulting in a delay of 27 calendar days for 
which the item of $1,350 liquidated damages at the stipulated rate of 
$50 per day was deducted in the settlement of June 19, 1929. 

The contractor has contended that no liquidated damages should 
be deducted for the reason that the delays were due to unforeseeable 
causes beyond its control and without its fault, with the suggestion 
that they resulted from the failure of the Government to give the 
dimensions of the building in which the crane was to be used, and 
to changes made by the Government in the specifications. However, 
it appears that the dimensions of the building were furnished with 
the advertisement and specifications (drawing No. AB-100, dated 
May 25, being referred to) and were a part of the contractor’s pro- 
posal. While approval of the clearance drawings was not made until 
October 10, 1928, any delay resulting therefrom was due to the con- 
tractor’s failure to furnish the drawings in accordance with the 
specifications. They were approved by telegraph the day they were 
received. With respect to delays alleged to have resulted from 
changes and corrections of the plans and specifications, it is to be 
noted that the first change was that of substituting 200-volt for 440- 
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volt meters, and in telegram of September 7, 1928, the contractor 
agreed to make the substitution without changing price or motor 
size. In telegram of October 8, 1928, the contractor advised that it 
could increase the lift of the hoist to 50 feet without extra charge or 
delay, and in telegram of October 10, 1928, such change was author- 
ized. Therefore, it would appear that the Government was not 
responsible for any part of the delay. But, be that as it may, the 
contractor failed to submit written notice of the delay within 10 days 
from the beginning thereof, as required by the terms of the con- 
tract as a prerequisite to remission of damages for delay. Having 
failed to comply with the terms of the contract in this respect, the 
contractor is not entitled to remission of liquidated damages. See 
4 Comp. Gen. 135; Plumley v. United States, 226 U.S. 545. Further- 
more, the contract makes the findings of the contracting officer 
relative to the facts of delay and the causes thereof binding and 
conclusive on the contractor in the absence of an appeal to the Secre- 
tary of the Interior within 30 days from the date thereof; and in 
this case the finding of the contracting officer was adverse to the 
contractor’s claim and there was no appeal to the Secretary of the 
Interior within the time allowed by the contract therefor. There- 
fore, the contractor is bound by the findings of the contracting 
officer. See Penn Bridge Company v. United States, 59 Ct. Cls. 892, 
and decisions therein cited. 

Upon review the settlement making deduction of $1,350 for liqui- 
dated damages at the stipulated rate of $50 a day for 27 days’ delay 
in the delivery of the crane, must be, and is, sustained. 


(A-29087) 


APPROPRIATIONS—SPECIFIC—FOREST SERVICE—SALE AND 
DISPOSITION OF LIVESTOCK 


As the maintenance of a herd of long-horned cattle is not ordinarily a function 
connected with the administration of the Forest Service, if the appropria- 
tions of that service are to continue to be used for that purpose specific 
provision therefor should be continued in the appropriation from year to 
year. 

Receipts from the sale of surplus long-horned cattle maintained in the Wichita 
National Forest by the Forest Service must be covered into the Treasury 
as miscellaneous receipts, as required by sections 3617 and 3618 of the 
Revised Statutes, and are not available for expenses of maintaining the herd 
in the absence of specific statutory authority therefor. 


Comptroller General McCarl to the Secretary of Agriculture, October 24, 
1929: 


There has been received your letter of October 8, 1929, as follows: 


In the Forest Service section of the agricultural appropriation act for the 
fiscal year 1928 the following proviso appears: 

“ Provided, That not to exceed $3,000.00 of the sum appropriated in this para- 
graph shall be expended for the purchase and maintenance of a herd of long- 
horned or Spanish breed of cattle for the Wichita National Forest in Oklahoma 
to the end that the present comparatively few living examples of this historic 
breed of cattle may be preserved from complete extinction.” 
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The 1929 and 1930 appropriation acts include authorizations reading: 
“ Provided, That not to exceed $500.00 of this appropriation may be expended 


for the maintenance of the herd of long-horned cattle on the Wichita National 
Forest.” 


Since the maintenance of this herd of cattle is a necessary phase of the 
administration of the Wichita National Forest and in view of the general 
administrative authority contained in the salaries and general expense «ppro- 
priation of the Forest Service, of which the proviso in question is a part, the 
question has arisen respecting the necessity of continuing this specific authoriza- 
tion in the bills for the fiscal year 1931 and subsequent years. Expenditures 
are involved such as the purchase of hay, oil cake, vaccine, salt, and other 
miscellaneous items. 

The herd of long-horned cattle purchased in the fiscal year 1928 consisted of 
80 animals. It has since grown to approximately 60 animals and it is proposed 
to build the herd up through, natural increase to number approximmutely 200. 
When this point is reached the surplus will be disposed of by sale, and the Forest 
Service estimates that the annual revenue from these surplus animals will 
return to the Government a sum equal to the cost of maintaining the entire 
herd. 


Your advice in this matter will be appreciated. 

As the maintenance of a herd of cattle is not ordinarily a func- 
tion connected with the administration of a national forest and as 
these long-horned cattle could hardly be classified as “ game,” for the 
care of which the appropriation specifically provides, I have to ad- 
vise that if the appropriations for the Forest Service are to continue 
to be used for that purpose specific provision therefor should be con- 
tinued in the appropriation from year to year. However, if the Con- 
gress should so elect, this could be done by merely inserting at an 
appropriate place in the appropriation act the phrase “ including the 
maintenance of the herd of long-horned cattle on the Wichita Na- 
tional Forest.” Such a change in the wording of the appropriation 
would avoid the necessity of keeping a separate account of expendi- 
tures for the maintenance of the herd. 

It is noted that the Forest Service contemplates a sale of surplus 
cattle from time to time and estimates that the revenue therefrom will 
return to the Government a sum equal to the cost of maintenance of 
the entire herd. In this connection it may be proper to state at this 
time that, in the absence of specific legislation to the contrary, any 
and all receipts from the sale of surplus stock would be required 
under sections 3617 and 3618, Revised Statutes, to be covered into the 
Treasury as miscellaneous receipts and would not be available for 
maintenance expenses in the absence of specific statutory authority for 
such use. See decision of March 29, 1927, A-17800, to the Secretary 
of the Navy. 


(A-29021) 
SUBSISTENCE—MEALS TAKEN AFTER ARRIVAL AT POST OF DUTY 


Paragraph 62 of the Standardized Government Travel Regulations authorizing 
reimbursement for meals taken by employees while en route to or from an 
official station when the departure is before or the arrival after certain 
specified hours can not be construed to authorize reimbursement for meals 
not taken en route to or from an employee's official station, but taken ut 
his official station. 
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Comptroller General McCarl to the Secretary of the Treasury, October 25, 

1929: 

Consideration has been given to your letter of September 23, 1929, 
requesting review of the proposed disallowance of credit in the 
March, 1929, accounts of J. L. Summers, disbursing clerk, Treasury 
Department, for $1.25 paid on voucher 173220 to Edwin C. Renaud, 
field clerk, United States Secret Service, in reimbursement of the 
cost of supper procured on February 22, 1929, at his official station. 

It appears that the employee left Portland, Oreg., his official sta- 
tion, on February 22, 1929, at 4 p. m., arriving at Hillsboro at 
5 p. m.; that he left Hillsboro at 5.40 p: m., and arrived at Port- 
land by stage at 6.30 p. m., where he procured his supper at a 
cost of $1.25, reimbursement of which amount was made by the dis- 
bursing clerk. Credit for the item in the disbursing clerk’s account 
was withheld for the reason that as the meal was procured at the 
employee’s official station payment of the expense incurred was in 
contravention of the provisions of paragraph 46 of the Standardized 
Government Travel Regulations. It is now contended that credit 
should be allowed for the item involved because of the provisions 
of paragraph 62 of such regulations. 

Reimbursement of subsistence expenses is not dependent solely 
upon the hour of the employee’s arrival at or departure from his 
official station. That is to say, the provisions of paragraph 62 of the 
regulations to the effect that an employee will not be entitled to 
reimbursement for certain meals “taken en route to or from his 
official station ” unless the departure was before or the arrival after 
certain specified hours, can not be construed to authorize reim- 
bursement for meals taken not en route to or from but at his official 
station. 

In the instant case the employee was absent from his official station 
but two and one-half hours under conditions which did not neces- 
sarily require the incurrence of expenses other than he would have 
incurred had he remained at his official station. And as the evening 
meal in question was taken “ at his official station” instead of “en 
route to” his official station paragraph 62 of the regulations is 
not applicable and the provisions of paragraph 46 of the regulations 
are controlling. Accordingly, credit may not be allowed in the 
accounts of the disbursing clerk for the item in question. 


(A-29269) 


COMPENSATION — TRAVELING EXPENSES — TEMPORARY EM- 
PLOYEES AS WITNESSES BEFORE FEDERAL GRAND JURIES 
A temporary employee of the Civil Service Commission subpenaed to appear 


to testify on behalf of the Government is entitled to his regular compen- 
sation for the time necessarily absent from his regular work. 
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A temporary employee of the Civil Service Commission subpeenaed to appear 
to testify on behalf of the Government is not entitled to witness fees or 
mileage, but is entitled to his necessary expenses, under the Standardized 
Government Travel Regulations, in going, returning, and while necessarily 
at the place where the jury is in sess.on. 


Comptroller General McCarl to the President of the Civil Service Commission, 
October 25, 1929: 


I have a letter signed by the Secretary by direction of the com- 
mission requesting a ruling whether a temporary employee on the 
rolls of the commission, who has been subpeenaed to appear before 
a Federal grand jury, is entitled to his salary during the time that 
he is away from his regular work pursuant to such subpeena. 

It is stated that the employee’s appearance is apparently in con- 
nection with some cases on which he worked while previously em- 
ployed in another Government department. It has been learned in- 
formally that the employee is to testify on behalf of the Government. 

An employee rendering service such as this is to be regarded as 
in a duty status, as his attendance is on official business of the United 
States. Therefore, he is entitled to pay for the time necessarily 
absent from his regular duties pursuant to such subpcena the same 
as though he were performing the regular duties of his position 
under the commission. See 7 Comp. Gen. 690. He is not entitled to 
witness fees or mileage, but is entitled to his necessary expenses, 
under the Standardized Government Travel Regulations, in going, 
returning, and while necessarily at the place where the jury is in 
session. See section 850, Revised Statutes. 


(A-28907) 


ADVERTISING—CONTRACTS—PERSONAL SERVICES 


The personal service referred to in section 3709, Revised Statutes, which may 
be obtained without advertising when specific authority is secured therefor 
in lieu of employment under the civil service laws and in accordance with 
the classification act, is the service of individuals rendered directly to the 
Government and not through the intermediary of a corporation which in 
turn secures the services of individuals. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, October 28, 1929: 


There has been received your letter dated September 24, 1929, with 
copy of brief dated September 19, 1929, prepared by the attorneys for 
The Allied Architects (Inc.), and opinion of the auditor for the 
District of Columbia, wherein you request decision whether the Board 
of Commissioners of the District of Columbia is authorized under 
section 3709, Revised Statutes, and Public Resolution 15, approved 
June 15, 1929, 46 Stat. 19, to enter into a contract, without adver- 
tising, with The Allied Architects (Inc.) for architectural and pro- 
fessional services as contemplated in the development of plans for the 
buildings for the municipal center proposed to be erected on squares 
Nos. 490, 491, and 533, reservation No, 10, in the District of Columbia. 
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Section 3709, Revised Statutes, provides that: 


All purchases and contracts for supplies or services, in any of the depart- 
ments of the Government, except for personal services, shall be made by adver- 
tising a sufficient time previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of the articles, or per- 
formance of the service * * * 


and Public Resolution No. 15, approved June 15, 1929, 46 Stat. 19, 
appropriated $3,000,000 for the municipal center to be erected on the 
squares referred to with the provision that— 


Of such amount not to exceed $10,000 shall be available for the employment 
by contract or otherwise for architectural and other professional services as 
shall be approved by the Commissioners of the District of Columbia and without 
reference to the classification act of 1923, as amended. 


The question presented for decision is whether in employing (by 
contract) architectural or other professional services as authorized 
by the public resolution of June 15, 1929, a contract may be entered 
into with The Allied Architects (Inc.) without advertising as re- 
quired by section 3709, Revised Statutes, for supplies and for services 
other than personal services. 

The by-laws of The Allied Architects (Inc.) set forth that the 
paramount purpose of the corporation is to advance the art of 
architecture, and by professional cooperation and collaboration, to 
provide building projects with the highest type of architectural serv- 
ice as well as to furnish architectural assistance to architects who are 
stockholders in the corporation. It is further provided in the said 
by-laws that no stock shall be sold in the corporation except to such 
architects as the board of directors may determine to be qualified by 
training, experience, and professional standing, and that no stock- 
holder shall transfer his stock to anyone who is not an architect nor 
until after the name of the proposed transferee shall have been sub- 
mitted to and approved by the board of directors as to his qualifica- 
tions by training, experience, and professional standing. Atl con- 
tracts with The Allied Architects (Inc.) whereby the corporation 
obligates itself to perform architectural services must be approved 
by a majority of the board of directors and signed on behalf of the 
corporation by the president and attested by the secretary under its 
corporate seal. The general and special powers of the corporation 
are stated in sections 6 and 7 of the by-laws as follows: 


Sec. 6. General powers: The board of directors shall have the management 
of the business and affairs of the corporation, shall have the power to appoint, 
remove, and suspend subordinate officers and agents, to determine who shall 
be authorized on behalf of the corporation to make and sign bills, notes, ac- 
ceptances, endorsements, checks, receipts, contracts and other instruments, to 
make and alter the by-laws, to delegate any of the powers of the board in 
relation to the ordinary business of the corporation to any standing or special 
committee or to any Officer or agent, upon such terms as they may deem 
proper, and subject to the restrictions imposed by law, by the certificate of 
incorporation, and by these by-laws. 

Src. 7. Special powers: In addition to, but not by way of limitation of the 
general powers by these by-laws, by statute, or by the certificate of incorpora- 
tion conferred upon the board of directors, said board shall have the power to 
acquire any property, real or personal, deemed by them necessary for the pur- 
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poses of the corporation, to borrow money for the purposes and use of the 
corporation at such times and in such amounts as they may deem proper, and 
to secure the payment of the same by the obligation of the corporation or 
otherwise, as they may deem best. 


It is urged in the brief submitted by the attorneys for the cor- 
poration that it is a personal service corporation and reference is 
made to section 200 of the revenue act of 1918 and the decisions in 
certain cases arising thereunder, including Karns-Smith Company Vv. 
Commissioner, 13 B. T. A. 449; appeal of Rhoads, etc., 2 id. 194; 
Innes-Behney Optical Company, 7 id. 982. See Cuyahoga Com- 
pany v. Commissioner, 29 Fed. Rep. (2d) 448; and Shipley School 
v. McCaughn, 34 id. 281. These decisions, however, are not helpful, 
as we are dealing not with section 200 of the revenue act of 1918, 
but with section 3709, Revised Statutes. True the type of work— 
architectural—the corporation was organized to do requires for its 
accomplishment the expenditure of personal effort, and in the doing 
of the work the personal services of its stockholders are utilized. 
The manner in which such services are so utilized is detailed in its 
by-laws and is such that the final result is quite impersonal, the 
product of cooperation and compromise. 

The exception of personal services from the requirements of section 
3709 of the Revised Statutes, that contracting for the Government 
shall be after advertising, is identified with and attaches to the indi- 
vidual—and goes to the character or status of the one contracting 
and means that the personal element predominates—and necessitates 
that there be selection of the person and that the contracting be 
directly with and binding upon that person. It is personal to the 
one contracting and not an authority to contract for that one’s serv- 
ices through another. 

It is not questioned that a corporation may contract for a character 
of services that may be classed as personal, but that does not bring 
the corporation within a character of personal service contracting 
that is the exception to the requirements of section 3709 of the 
Revised Statutes for contracting without advertising. Chief Justice 
Marshall, in the famous Dartmouth College Case, 4 Wheaton, 518, 
said that: “A corporation is an artificial being, invisible, intangible, 
and existing only in contemplation of the law. Being the mere 
creature of the law, it possesses only such properties which the charter 
of its creation confers upon it, either expressly or as incidental to its 
very existence.” That is to say, the corporation is a separate and 
distinct legal entity from its shareholders. United States v. Strang, 
254 U. S. 491. Clearly the type of personal service authorized by 
section 3709, Revised Statutes, to be employed without advertising, 
is the services of individuals as such and with direct personal 
responsibility, and it appears equally clear that the type of service 
The Allied Architects (Inc.)—* an artificial being, invisible, intangi- 
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ble, and existing only in contemplation of the law ”—is organized 
‘o render is not such service. Whatever personal service may enter 
into the product of The Allied Architects (Inc.), is rendered through 
the mediatory of the corporation and not directly by the corporation 
as such. 

However, it is noted that in the form of contract tendered by the 
corporation, it is proposed to pledge itself to furnish the services of 
three architects named therein. The naming of particular architects 
whom the corporation will select to perform the services, does not 
bind them as individuals nor make the contract other than that of 
the corporation—otherwise the contract would come to nothing more 
than agreeing the corporation may name the architects instead of 
the commissioners selecting them. And so, also, if it be urged that 
the commissioners are selecting and employing architects, then the 
contract with the corporation as an intermediary is unnecessary. 
Furthermore, there has been submitted nothing to show authority in 
the corporation to plédge the services of such architects—even though 
they be stockholders of the corporation. But even if it be considered 
that the fact the architects are stockholders in the corporation con- 
fers on the corporation, under the by-laws, the authority to so pledge 
and bind the architects in question, nothing would be gained by such 
an indirect route to accomplish what appears desired by the commis- 
sioners—the personal services of the particular architects named in 
the proposed contract and, as stated, the contracting with the corpora- 
tion as an intermediary would serve no useful purpose. 

It may be stated further that section 3709, Revised Statutes, origi- 
nated in the act of March 2, 1861, 12 Stat. 220, at a time in the 
development of corporate history when the organization of a cor- 
poration by architects through which to pool their individual train- 
mg, experience, and skill was unknown to the law. The personal serv- 
ices referred to in said section to be obtained without advertising are 
services rendered by an individual directly to the Government, which 
services are to be obtained under the subsequent civil service laws 
and in accordance with the classification act, except where specific 
authority is granted, as in the public resolution approved June 15, 
1929, to secure the services otherwise. See 15 Op. Atty. Gen. 538; 
6 Comp. Gen. 295; 9 id. 67. Section 3709, Revised Statutes, permits 
contracting without advertising with a person who is to render the 
personal service, but it does not permit contracting without advertis- 
ing with an intermediary corporation such as The Allied Archi- 
tects (Inc.), which in turn is to secure the services of individuals 
to render through the corporation such personal service as is in 
question here. 

Answering your question specifically, you are advised that there 
is no authority given by section 3709, Revised Statutes, or the 
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public resolution of June 15, 1929, to enter into a contract without 
advertising with The Allied Architects (Inc.), for furnishing archi- 
tectural and professional services of its stockholders as consultants 
in the development of the municipal center. 


(A-28943) 
VETERANS’ BUREAU—DISABILITY COMPENSATION 


A veteran who had sustained an injury or disability in the military service 
prior to April 6, 1917, but who was not in the service on that date, and 
who sustained no additional injury or disability or aggravation of a 
prior injury or disability during subsequent service in the World War, 
is not entitled to disability compensation under the provisions of the 
war risk insurance act or the World War veterans’ act. 2 Comp. Gen. 
643 distinguished. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 28, 1929: 


Consideration has been given to your letter of September 25, 1929, 
requesting decision of a question presented, as follows: 


Pasque Gennovario entered the military service of the United States on June 
25, 1909, and while in such service received a fractured tibia as the result of 
being run over by a caisson. He was treated for this condition and was 
reported as convalescent when the diagnosis was changed to psychoneurosis 
as result of the injury. On September 3, 1910, he was honorably discharged 
from the Army on surgeon’s certificate of disability because of traumatic 
psychoneurosis. He again entered the military service on August 3, 1918, and 
was honorably discharged therefrom on surgeon’s certificate of disability 
because of constitutional psychopathic state, paranoid personality, September 
21, 1918. 

After a review of the file, the bureau has held that the disability for which 
the claimant was discharged on September 21, 1918, was the same disability for 
which he was discharged on September 3, 1910; that the disability was noted 
prior to his entry into the military service during the World War; that it 
was not aggravated by service during the World War period and that therefore 
the claimant is not entitled to compensation for this disability under the World 
War veterans’ act unless he has an accrued right thereto under section 602 of 
the World War veterans’ act, which provides as follows: 

“ Sec. 602. The repeal of the several acts as provided in sections 600 and 601 
hereof shall not affect any act done or any right or liability accrued. or any 
suit commenced before the said repeal, but all such rights and liabilities under 
said acts shall continue and may be enforced in the same manner as if said 
repeal had not been made; nor shall said repea] in any manner affect the right 
to any office or change the term or tenure thereof.” 

The claimant’s right to compensation as an accrued right under section 602 
of the World War veterans’ act depends on his right to compensation under the 
last proviso of section 300 of the war risk insurance act, as amended March 4, 
1923, which reads as follows: 

“* * * And provided further, That compensation as hereinafter provided 
may be paid for disability resulting from personal injury or disease contracted 
in line of duty prior to April 6, 1917, or for aggravation of a disability existing 
prior to examination, acceptance, and enrollment for service for such aggrava- 
tion suffered and contracted in line of duty prior to April 6, 1917, by any mem- 
ber of the military or naval forces in active service on April 6, 1917, who was 
discharged subsequent to April 6, 1917. With the exception of members of the 
military and naval forces whose injury was suffered or disease contracted prior 
to April 6, 1917, this section shall be deemed to be in effect as of April 6, 1917.” 

. ” * ” at * v 

In view of the above, your decision as to the right of this claimant to compen- 
sation for the disability which was contracted in the military service prior to the 
World War is respectfully solicited. 
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You refer to the decision of this office dated April 12, 1923, 2 
Comp. Gen. 643, 645, construing the portion quoted above from sec- 
tion 300 of the war risk insurance act as amended by the act of March 
4, 1923, 42 Stat. 1523, wherein it was concluded as follows: 


* * * The clause “by any member of the military or naval forces in active 


service on April 6, 1917,” apparently should not be construed as relating to per- 
sons seeking war risk compensation for disabilities of service origin prior to 
April 6, 1917, but those in the service on April 6, 1917, and those reentering the 
service subsequent thereto should be considered alike in this respect. It would 
seem that Congress could not have had any reason for making a distinction. 


Because of this conclusion you express doubt whether the benefi- 
ciary in the instant case is entitled to disability compensation under 
the war risk insurance act or the World War veterans’ act. In this 
connection you quote from an opinion of the general counsel of the 
bureau concluding that the veteran in the case here presented is not 
entitled to disability compensation. You quote, also, from congres- 
sional hearings on the statutory provision. 

Your attention is respectfully invited to the first three paragraphs 
of the decision of April 12, 1923, cited by you, wherein is stated the 
premise on which the decision was based, showing that two classes 
of cases only were considered, (1) where the veteran had sustained 
two unrelated injuries or disabilities during military service, one 
prior to the World War and the other during the World War, and 
(2) where the veteran suffered an aggravation during World War 
service of an injury or disability sustained in military service prior 
to the World War. In other words, there was involved either an 
injury or disability, or an aggravation of a prior injury or disability, 
during World War service. It seemed only reasonable to this office 
ut that time that the law intended those in the service on the par- 
ticular day of April 6, 1917, and those who reentered shortly there- 
after during the World War, to be treated alike. 

There was not involved nor decided in that case the question in- 
volved in the instant case, as to the right of a veteran under the war 
risk insurance act who had sustained an injury or disability in the 
military service prior to April 6, 1917, but who was not in the service 
on that date, and who sustained no additional injury or disability, 
or aggravation of a prior injury or disability, during subsequent 
service in the World War. As to this class of cases the terms of the 
statute are clearly and definitely to the effect that the veteran must 
have been in the service on April 6, 1917, to grant him a right to 
benefits under the war risk insurance act. Apparently, the intent was 
that military service begun prior to and continuing after April 6, 
1917, was World War service with relation to the incurrence of an in- 
jury or disability for the purpose of determining the rights to disa- 
bility compensation under the provisions of the war risk insurance 
act. A reentry into the service during the World War, that is, after 
April 6, 1917, did not, ipso facto, create a right under the war risk 
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insurance act or the World War veterans’ act to compensation based 
on an injury or disability incurred during a period of service finally 
terminated prior to the World War, where the injury or disability 
was not aggravated by World War service. 

Payment of war risk disability compensation in the instant case is 
not authorized on the record as submitted by you. 


(A-25880) 
HIGHWAY CONSTRUCTION—FEDERAL AID TO STATES 


There is neither legal nor equitable obligation under the act of July 11, 

1916, 39 Stat. 355, as amended, on the part of the United States to pay 
to a State any sum in addition to the approved estimate, for the con- 
struction of a Federal-aided highway. 


Decision by Comptroller General McCarl, October 30, 1929: 

The State of Montana on the relation of Clifton-Applegate and 
Toole has submitted claim—in addition to the payment of $93,186.59 
made by the United States to the State of Montana under the Fed- 
eral aid road act of July 11, 1916, 39 Stat. 355, as amended by the 
act of February 28, 1919, 40 Stat. 1200—for the sum of $38,230.65 
as amount alleged to have been earned by Clifton-Applegate and 
Toole under a contract dated September 16, 1921, with the State 
of Montana for the construction of a highway designated as Mon- 
tana Project No. 161-A, which is known locally as the Skalkaho 
Road. It has been further submitted that, if the claim be found as 
not properly payable under existing law, it be reported to the Con- 
gress pursuant to the act of April 10, 1928, 45 Stat. 413, with recom- 
mendation that an appropriation be made for payment of the claim. 

By the act of July 11, 1916, 39 Stat. 355, the United States em- 
barked on a system of Federal aid to the various States in the con- 
struction of approved highways, and section 6 of the said act pro- 
vided that any State desiring to avail itself of such Federal aid 
should submit to the Secretary of Agriculture project statements set- 
ting forth the proposed construction of any rufal post road or roads 
therein. In event the Secretary of Agriculture should approve such 
a project, the State highway department was required to furnish 
him with such surveys, plans, specifications, and estimates therefor 
as he might require and that: 


* * * If the Secretary of Agriculture approve the plans, specifications, and 
estimates, he shall notify the State highway department and immediately 
certify the fact to the Secretary of the Treasury. The Secretary of the 
Treasury shall thereupon set aside the share of the United States payable 
under this act on account of such project, which shall not exceed fifty per 
centum of the total estimated cost thereof. No payment of any money appor- 
tioned under this act shall be made on any project until such statement of 
the project, and the plans, specifications, and estimates therefor, shall have 
been submitted to and approved by the Secretary of Agriculture. 

When the Secretary of Agriculture shall find that any project so approved 
by him has been constructed in compliance with said plans and specifications 
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be shall cause to be paid to the proper authority of said State the amount set 
uside for sad project: Provided, That the Secretary of Agriculture may, in 
his discretion, from time to time make payments on said construction as the 
same progresses, but these payments including previous payments, if any, shall 
not be more than the United States pro rata part of the value of the labor and 
materials which have been actually put into said construction in conformity to 
suid plans and specifications; nor shall any such payment be in excess of 
$10,000 per mile, exclusive of the cost of bridges of more than twenty feet clear 
span. The construction work and labor in each State shall be done in accord- 
ance with its laws, and under the direct superv'sion of the State highway de- 
partment, subject to the inspection and approval of the Secretary of Agriculture 
and in accordance with the rules and regulations made pursuant to this act. 

The Secretary of Agriculture and the State highway department of each 
State may jo ntly determine at what times, and in what amounts, payments, as 
work progresses, shall be made under this act. Such payments shall be made 
by the Secretary of the Treasury, on warrants drawn by the Secretary of 
Agriculture, to such official, or officials, or depository, as may be designated by 
the State highway department and authorized under the laws of the State to 
rece:ve public funds of the State or county. 


The amendatory act of November 9, 1921, 42 Stat. 212, 214, author- 
ized an addition to the 50 per cent specified of a sum equal to “a 
percentage of such estimated cost equal to one-half of the per- 
centage which the area of the unappropriated public lands in such 
State bears to the total area of such State,” and increased the maxi- 
mum expenditures which could be made not to exceed $20,000 per 
mile. See also act of February 28, 1919, 40 Stat. 1200, 1201. 

The State of Montana submitted to the Secretary of Agriculture 
a project to construct the road here in question. The project was ap- 
proved, and the State advertised for proposals for building the road. 
The advertisement notified prospective contractors that Federal aid 
was being extended to pay a portion of the cost of improvement and 
that the act of July 11, 1916, provided: 


* * * that the construction work and labor in each State shall be done in 
accordance with its laws, and under the direct supervision of the State highway 
department, subject to the inspection and approval of the Secretary of Agricul- 
ture, and in accordance with the rules and regulations made pursuant thereto. 
The construction work, therefore, will be subject to such inspection by the’ 
United States Secretary of Agriculture, or his agents, as may be necessary to 
meet the above requirements, but such inspection will in no sense make the 
Federal Government a party to this contract and will in no way interfere with 
the rights of either party hereunder, nor will it subject the contractor to com- 
pliance with the Federal¢laws relative to labor, etc., on Government contracts. 


Prospective contractors were further advised that— 


These specifications have been approved by the proper representative of the 
U. S. Bureau of Public Roads, acting for the Secretary of Agriculture; and 
compliance therewith will in every respect meet the inspection requirements of 
the Federal Government. 


The State highway engineers estimated various quantities of work 
to be performed such as common excavations, intermediate excava- 
tions, rock excavations, overhauling, etc., and the bidders were re- 
quested to submit their proposals—not on a lump sum basis but on a 
unit price basis. Clifton-Applegate and Toole submitted their pro- 
posal dated August 31, 1921, on the unit price basis, aggregating 
$139,140 for the work based on the approximated quantities named 
in the advertisement. It is reported by the State highway depart- 






























































DECISIONS OF THE COMPTROLLER GENERAL 177 


ment thet the attention of Clifton-Applegate and Toole was invited 
to the fact that their proposal of $139,140 was something like $58,000 
less than the estimated cost of the work and this statement is inserted 
in an opinion, hereinafter referred to more at length, of the Supreme 
Court of Montana in State ea rel. Clifton-Applegate & Toole v. 
State Highway Commission. The contractors apparently denied that 
any offer was made by the State highway department to return their 
deposit of $10,000 made with their bid but, be that as it may, the con- 
tract of September 16, 1921, was entered into agreeing to do the work 
for the unit prices stated in the proposal. The work was completed, 
and on the basis of the approved estimate, which, as modified by cer- 
tain additions, amounted to $175,691.17, the United States paid its 
percentage (53.04) thereof or $93,186.59 to the State to aid in the 
construction of the road. 

Apparently during the progress of the work certain disputes arose 
between the contractors and the engineers of the State highway de- 
partment as to the measurements, classifications, etc., of the work 
being done, and at the conclusion of the work the contractors alleged 
that they were entitled to the sum of $126,054.59 in excess of the 
amount paid by the State with the aid of the Federal Government. 
The State highway department appears to have denied liability and 
to have insisted that the difference between the amount the road cost 
the contractors and the amount obtained by them based on unit prices 
for the work was due to the fact that, in the submission of their 
proposal, the contractors had made an error in proposing to do the 
unit quantities of work at the stated prices. This dispute appears 
to have culminated in the presentation of a private bill to the State 
legislature, and the 1925 session of the Montana Legislature passed 
House Bill No. 353 (19th sess., Laws of Montana Legislature, 1925, 
p. 406) appropriating $33,902.65 to be paid to Clifton-Applegate and 
Toole as “47 per cent, the State’s proportion of the balance unpaid 
for the construction of a State highway known as the Skalkaho Road 
and designated as Federal Aid Project No. 161-A.” This additional 
sum of $33,902.65 was paid to the contractors by the State of Mon- 
tana and then the contractors insisted that the State highway de- 
partment submit a claim against the United States for a balance of 
53 per cent or $38,230.65, making a total of $72,133.30 to which the 
claim for additional amount had been reduced. The State highway 
department refused to submit such a claim and thereupon the con- 
tractors sought and obtained a writ of mandamus against the State 
highway department requiring it to prepare and submit to the Sec- 
retary of Agriculture a claim for $38,230.65, or 53 per cent of the 
alleged excess cost of the road. The action of the trial court in issu- 
ing the mandamus was sustained by the Supreme Court of Montana 
in the decision hereinbefore referred to, reported in 267 Pac. 499. 
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The Supreme Court of Montana appears to have proceeded on the 
theory that the action of the State legislature in appropriating $33,- 
902.65 for payment to the contractors recognized that the State had 
failed to comply with the terms of its contract and that such action 
created an obligation on the State highway department to submit 
claim to the United States for the balance of 53 per cent, or $38,230.65. 

It is conceded by the claimants that there was no privity of con- 
tract between the United States and the contractors for the construc- 
tion of this road. The contract was with the State and the obligation 
was that of the State, even though the State was to receive the aid 
provided in the act of July 11, 1916, as amended by the act of 
November 9, 1921, cited. These statutes did not authorize the United 
States to pay any particular sum to the State for aid in the con- 
struction of any particular road. They did prohibit the payment 
of any sum in excess of the named maximum amounts, and the pay- 
ment to the State was to be made on the basis of “ the total esti- 
mated cost” of the project. It is true, as contended by the con- 
tractors, that where work is done on a unit price basis a different 
situation is presented than where it is done on a lump sum basis, and 
that in many instances it will be found that the estimates are incor- 
rect and the work costs either more or less than the estimated cost, 
but this fact does not impose on the United States any obligation 
to pay the State of Montana a percentage of the cost as finally deter- 
mined. On the contrary, the statute clearly provides that the obliga- 
tion of the United States was to pay the fixed percentage of the 
estimated cost of the approved project. The estimated cost in this 
case was submitted and the project approved, and the fixed percentage 
of the estimated cost has long since been paid to the State. 

It must be held that there is no contractual obligation on the 
United States to pay the State of Montana for the benefit of the 
contractors a fixed percentage of the total cost of the work. 

Aside from the fact that there has been no evidence presented to 
establish that the excess cost of this work was $126,054.59, as origi- 
nally claimed, or $72,133.30, as apparently agreed upon with the 
State legislature, or whether said sums represent the difference 
between the amounts received by the contractors on the basis of the 
unit prices fixed in their contract for the work actually done and 
the amount expended by them in doing the work, it can not be con- 
cluded that there is any authority in the act of April 10, 1928, 45 
Stat. 413, to transmit the claim to the Congress with report and 
recommendation that it be paid. It is noted in this connection that 
there was introduced in the Congress Senate bill No. 5561 to appro- 
priate the sum of $38,230.65 for payment to the contractors; that 
the bill was referred to the Committee on Post Offices and Post 
Roads; that on February 12, 1929, the Department of Agriculture 
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made an adverse report thereon; and that, apparently, no further 
action has been taken on the bill. The matter has been before the 
Congress, and, furthermore, the benefit conferred by the construc- 
tion of the road was primarily on the State and its inhabitants, for, 
as reported by the Secretary of Agriculture, the road in question 
does not constitute a part of the approved per cent of the State 
highways. No action or failure to act on the part of any official of 
the United States caused the contractors to submit the unit prices 
stated in their proposal nor to expend any sum in connection with 
the work. The Secretary of Agriculture has reported that none 
of his subordinates were present at the time of the negotiations 
between the contractors and the State and that he has no informa- 
tion as to how said sum was determined to be due from the State to 
the contractors. 

Upon the record as now presented the claim must be, and is, denied. 


(A-28871) 
MILEAGE—NAVAL RESERVE FORCE OFFICERS 


An officer of the Naval Reserve Force released from active duty and disen- 
rolled prior to July 1, 1922, because of absence without leave, was not 
released from active duty or disenrolled under honorable conditions within 
the meaning of the act of March 4, 1929, 45 Stat. 1556, so as to entitle 
him to mileage as provided therein. 


Decision by Comptroller General McCar], November 1, 1929: 


There is for consideration claim of Vernon Knapp, former ensign 
in the United States Naval Reserve Force, for mileage for travel 
performed from Annapolis, Md., to St. Louis, Mo., upon discharge 
from the Naval Reserve Force January 2, 1919. 

Under the law applicable when claimant was discharged officers 
of the Naval Reserve Force were entitled to mileage only for travel 
performed under orders. Knapp was not ordered to perform any 
travel but simply detached from all duty and disenrolled, and there- 
fore was not entitled to mileage. His claim was disallowed in settle- 
ment by the Auditor for the Navy Department June 11, 1920. He 
now makes application for mileage under the act approved March 4, 
1929, 45 Stat. 1556, which provides: 

That the General Accounting Office is hereby authorized to pay mileage at 
the rate of 8 cents per mile, computed by the shortest usually traveled route, 
for travel actually performed within one year from date and place of release 
from active duty or disenrollment to their homes or places of enrollment, to 
such former officers of the United States Naval Reserve Force or United States 
Marine Corps Reserve who have been released from active service or disenrolled 
under honorable conditions and not at his own request at places other than 
their homes or places of enrollment, upon the presentation by such former 
officers of satisfactory evidence showing that they actually performed such 
travel to their homes or places of enrollment: Provided, That the provisions 
of this act shall be applicable only to former officers of the United States 
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Naval Reserve Force or United States Marine Corps Reserve who were actually 
released from active duty or disenrolled under honorable conditions prior to 
July 1, 1922. 

It appears from the record that Knapp enrolled in the United 
States Naval Reserve Force at St. Louis, Mo., on January 26, 1918, 
and was commissioned an ensign therein September 12, 1918. The 
Chief of the Bureau of Navigation has reported that Knapp was 
disenrolled from the United States Naval Reserve Force on January 
2, 1919, at Annapolis, Md., “by direction of the Secretary of the 
Navy as the result of his being absent without leave.” 

Under the provisions of this statute there are two conditions which 
preclude right to the mileage so authorized to the paid—namely, 
when the release from active service or disenrollment is not under 
honorable conditions and when such release was at the officer’s own 
request. Absence without leave is an offense against naval disci- 
pline, and an officer discharged because of absence without leave can 
not be said to have been discharged under honorable conditions 
within the meaning of the act of March 4, 1929. 14 Comp. Dec. 116; 
3 Comp. Gen. 866; decision A-8843, June 1, 1925, 46 MS. Comp. 
Gen. 23. 

Accordingly, former Ensign Knapp is not entitled to mileage 
under provisions of the act of March 4, 1929, 45 Stat. 1556. 


(A-28860) 


PHILIPPINE ISLANDS—CUSTOMS DUTIES ON UNITED STATES 
SHIPMENTS 


The past practice of the accounting officers of the Government in allowing 
claims for the amount of customs duties imposed by the Philippine govern- 
ment on goods or merchandise imported into the Philippine Islands by 
the United States Government for its own use or any of its instrumental- 
ities, including goods and merchandise for sale in Government commis- 
saries, must be discontinued pending a decision by the Supreme Court of 
the United States sustaining the legality of such charges or further legisla- 
tion by the Congress with respect thereto. 

Decision by Comptroller General McCarl, November 2, 1929: 

The Paymaster General of the Navy has forwarded to this office 
for preaudit four vouchers stated in favor of the bureau of customs, 
Manila, P. I., aggregating $6,448.23, representing the amount of 
customs duties levied by the insular collector of customs of the 
Philippine Islands on goods forwarded by the Navy Department 
from the United States for use of the Navy Department of the 
United States at navy yards and naval stations in the Philippine 
Islands. 

The insular collector of customs ruled that as the articles covered 


by the invoices are not the product or manufacture of the United 
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States, within the meaning of the exemption clause in section 301 
of the tariff act of September 21, 1922, 42 Stat. 934, they are subject 
to the customs duties authorized to be imposed by the Philippine 
government. 

In his letter of transmittal the Paymaster General of the Navy 
requests “that a decision be obtained on the question whether pro- 
visions shipped by the Navy to the Philippine Islands for the use 
of the Navy are subject to customs duty.”. He states, further, that: 


The provisions itemized on the inclosed public bills are primarily for issue 
to naval vessels, but a part are for transfer to the commissary store for sale 
to such persons as are authorized by regulations to purchase goods from Navy 
commissary stores. Customs duties paid on such commodities are included in 
the issue price to all naval activities and are taken into consideration in deter- 
mining the price placed on such articles sold in the commissary stores. * * * 


As bearing on the general question here presented, the Paymaster 
General refers to the comments made in the opinion of the Court of 
Claims, dated April 2, 1928, case of Asiatic Petroleum Co. v. United 
States, 65 Ct. Cls. 100-112, as follows: 


The purpose of the statute providing for customs duties on importations into 
the Philippine Islinds was to provide revenue for the use of the Philippine 
government, for the protection and partial support of which the United States 
held itself responsible. It is inconceivable that Congress in the enactment 
of the said statute should have intended that the United States would be re- 
quired to pay duty on its own oil imported into the Philippine Islands, for its 
own use, in supplying its Navy vessels used in the protection of the Philippine 
government, as well as for the maintenance of its own Military and Naval 
Establishments in the national defense. * * * 


With respect to section 301 of the tariff act of September 21, 1922, 
under which the insular collector of customs concluded that the 
articles were dutiable, it is sufficient to say that said section is merely 
a reciprocal provision applicable to imports generally as between 
the United States and the Philippine Islands and makes no reference 
to imports owned by and for the use of either of said governments. 

Pursuant to the authority contained in Article IV, section 3, clause 
2. of the Constitution of the United States, granting the Congress 
authority to make all needful rules and regulations respecting the 
territories or other property belonging to the United States, the 
Congress has enacted various laws for the government of the Phil- 
ippine Islands, which territory has been held to be an insular pos- 
session of the United States. See Lawrence v. Wardell, 273 Fed. 
Rep. 405, and United States v. Hienszen and Company, 206 U. S. 
370-392. Hence the United States is the sovereign and the Philip- 
pine Islands the derivative government. As it is fundamental that 
a derivative government may not tax its sovereign, there is no 
authority for the Philippine government to impose a customs duty, 
which is a tax, on property of the United States imported into the 
Philippine Islands for the use of the United States Government, 
unless provided for in express terms or by necessary implication in 
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some statute enacted by the Congress of the United States for gov- 
erning the Philippine Islands. Wisconsin Central Railroad Com- 
pany v. Price County, 133 U. 8. 496, 504. See also Panhandle Oil 
Company v. State of Mississippi, 277 U. S. 218, and cases therein 
cited. 

The act of March 3, 1905, 33 Stat. 928, 973, authorized the Philip- 
pine givernment to impose customs duties and internal-revenue 
taxes, but there was listed therein, under the head of articles free of 
duty: 

385. Supplies imported by the United States Government for its use or 


that of its subordinate branches, or by the insular government for its use or 
that of its subordinate branches. 


The act of August 5, 1909, 36 Stat. 130, established new tariff rates 
for the Philippine government, but did not repeat the former 
exemption clause, and the act of August 29, 1916, 39 Stat. 545, in 
delegating and conferring certain legislative authority upon the 
Philippine government, likewise did not include the former exemp- 
tion clause. 

The Comptroller of the Treasury held that the effect of the omission 
in the 1909 statute was to authorize the Philippine government to 
impose customs duties on supplies imported into the Philippine 
Islands by the United States for its own use, stating in decision of 
November 8, 1912, 19 Comp. Dec. 267, 269, as follows: 


The present Philippines tariff act of August 5, 1909 (36 Stat, 130), unlike 
the preceding act of March 3, 1905 (33 Stat. 973), omits to include in its 
free list supplies imported by the United States Government for its use, and 
further contains an express repeal provision of inconsistent existing laws 
(sec. 27, 36 Stat. 177, 178). Under this act no exception is being made in 
favor of the United States Government, supplies imported by it for its use 
being treated by the Philippines customs authorities the same as other imports, 
unless excepted by subsequent statute. (See 17 Comp. Dec. 701; 16 id. 146; 
52 MS. Comp. Dec. 390, Jan. 24. 1910; 20 Opin. Atty. Gen. 314; 29 Op‘'n. Atty, 
Gen., June 8, 1912, p. 448; fortifications act of Mar. 4, 1911, 36 Stat. 1343.) 


This rule has since been followed by the accounting officers and no 
question raised as to the availability of appropriated funds for the 
payment of customs duties imposed by the Philippine government on 
importations by the Army and Navy of supplies for their own use. 
It is under this rule and practice that the instant vouchers in favor of 
the bureau of customs, Manila, P. I., have been presented for 
payment. 

In an opinion by the Attorney General of the United States dated 
June 8, 1912, 29 Op. Atty. Gen. 442-450, it was held (quoting from 
the syllabus) that— 


Goods imported into the Philippine Islands for the use of the Army of the 
United States are not subject to the stamp tax imposed by section 284 of act 
No. 355 of the Philippine Commission as amended, as it is beyond the compe- 
tency of the Philippine government to levy a tax on articles imported for the use 
of the United States Government. 
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In said opinion the effect of the change in the controlling statute 
was considered as follows: 


Some point is made of the fact that the tariff act of the Philippine Commis- 
sion of September 17, 1901 (which was ratified by the act of Congress of 
March 8, 1902, 32 Stat. 541), and the tariff act of Congress of March 3, 1905 
(33 Stat. 928, 973), expressly included in their respective free lists supplies 
imported for the use of the United States Government, while the tariff act 
passed by Congress August 5, 1909 (36 Stat. 180), contained no such pro- 
vision. But while the omission of this provision from the latter act might 
possibly be held to imply an intention on the part of Congress to levy duties 
upon goods imported into the Philippine Islands for the use of the Government 
of the United States (20 Op. 314) (although upon this point I express no 
opinion), it is far from implying a grant of authority to the Philippine gov- 
ernment to levy a tariff or other tax upon such articles. 


There is also for consideration in connection with the inference 
to be drawn from the omission in the later statutes of the express 
exemption in favor of United States property, the principle of stat- 
utory construction stated in Savings Bank v. United States, 19 Wall. 
227, page 239, that the United States is not to be considered as bound 
by a statute unless it be named therein by special and particular 
words. See also Cook County National Bank v. United States, 
107 U.S. 451. 

During the last few years there has several times been presented to 
this office for consideration the question of the availability of appro- 
priated funds for payment of compulsatory checking and arrastre 
charges imposed by the Philippine government, through the Manila 
Terminal Co., (Inc.), on goods and merchandise delivered into the 
Philippine Islands for the use of the Army and Navy. See decision 
of September 10, 1925, as amended September 26, 1925, and affirmed 
May 11, 1926, August 22, 1927, January 24, 1928, and May 22, 1929. 
A-7578. While neither of the charges was considered to be a tax, 
they constituted compulsatory charges for services, and it was held 
that appropriated funds were not available for the payment thereof, 
for the reason that a compulsatory charge was repugnant to the 
relationship between the sovereign Government of the United States 
and the derivative government of the Philippine Islands. It was 
finally suggested that, if it was desired to continue payment of such 
charges, the matter be submitted to the Congress with a view to ob- 
taining legislative authority therefor. So far the Congress has not 
granted authority for the payment thereof. 

The availability of appropriated funds for payment of customs 
duties imposed by the Philippine government on Federal importa- 
tions into the Philippine Islands in the absence of specific statutory 
authority therefor would appear even more doubtful, particularly 
in view of the inference to be drawn from the Attorney General’s 
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opinion hereinbefore quoted and the opinion of the Court of Claims 
in the Asiatic Petroleum Company case, supra. Accordingly, I am 
constrained to hold that the past practice of the accounting officers 
in allowing claims for amount of customs duties imposed by the 
Philippine government on goods or merchandise imported into the 
Philippine Islands by the United States Government for its own 
use or any of its instrumentalities, including the Navy, must be 
discontinued pending a decision by the Supreme Court of the United 
States sustaining the legality of such charges or further legislation 
by the Congress with respect thereto. 

In so far as such duties are concerned, no distinction may or will 
be made between goods and merchandise imported into the Philip- 
pine Islands for the direct use of the United States Government or 
its instrumentalities, as in this instance for Navy vessels, and goods 
and merchandise imported for sale in Government commissaries. 
With respect to the Navy commissaries, reference is made to the 
act of March 3, 1909, 35 Stat. 768, providing as follows: 


* * * 


such stores as the Secretary of the Navy may designate may be pro- 
cured and sold to officers and enlisted men of the Navy and Marine Corps, 
also to civilian employees at naval stations beyond the continental limits of 


the United States and in Alaska, under such regulations as the Secretary of 
the Navy may prescribe: * * * 


In decision of this office dated March 14, 1929, A-23280, wherein 


was considered the legality of State gasoline tax on gasoline fur- 
nished to Navy commissaries, it was stated, after quoting the above 
statute, as follows: 


It has been held that a commissary, or post exchange, engaged in selling 
articles to the military personnel was not subject to the payment of a tax by 
the United States on retail liquor dealers, Dugan y. United States, 34 Ct. Cls. 
458. See also 6 Op. Atty. Gen. 577, wherein it was concluded that personnel in 
the employ of the United States residing in the limits of the Army camp at 
Harpers Ferry were not subject to a State tax and other obligations of the 
citizens of the State of Virginia. See also 7 Op. Atty. Gen. 628; Fort Leaven- 
worth Railroad Company v. Lowe, 114 U. 8. 5386; and Western Union Telegraph 
Company v. Chiles, 214 U. S. 274. These decisions and opinions appear to be 
based on the ground that the States, having surrendered jurisdiction over United 
States property used as naval reservations, etc., were without authority to apply 
their laws within the reservations. 

The exact point whether the States may tax the gasoline sold to the United 
States for resale in Navy commissaries to officers, enlisted men, and others of 
the Navy for their private and personal uses appears not to have been decided 
in the courts, and the Secretary of the Navy stated in letter of February 1, 1929, 
that: 

“In my opinion there is no reason to doubt that the decision of the Supreme 
Court in the Panhandle Oil Company case was correctly applied in your action 
of June 13, 1928, supra, disallowing the claim now in question. If you adhere 
to that action, the interest of the United States will be safeguarded and at 
the same time the means will be available to the claimant and the State, should 
either so desire, to secure a further judicial decision upon the exact point 
involved, * * *%.” 


The vouchers submitted will not be certified for payment. 
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(A-28879) 


HOMESTEAD ENTRIES—REFUNDS 


A purchaser of Indian lands under homestead entries made in 1916 is not 
entitled to refund of the difference between the purchase price and interest 
paid under a Classification and appraisement made in accordance with law 
and the amount that would have been payable based on a reclassification 
of the lands made in 1928 after patents had issued in 1926, particularly when 
the application for refund was not filed within two years after patents had 
issued for the lands. 


Decision by Comptroller General McCarl, November 4, 1929: 

Allen W. Swett has applied for review of the action taken in dis- 
allowing his claim for $1,105.26, representing the difference in pur- 
chase money and interest between the amount paid by him on home- 
stead entry Great Falls, Mont., 054889, formerly Glasgow 042512 
(Interior 383698), and homestead entry Great Falls, Mont., 055464, 
formerly Glasgow 038586 (Interior 383702), and the amount which 
would have been payable under a reappraisement and _ reclassifica- 
tion of the lands in question. 

It appears that the claimant made entry on the land in 1916, that 
payments thereon were completed in 1925, and that patents issued 
February 8, 1926. On November 30, 1928, claimant applied for a 
reclassification and reappraisement of the lands*under authority of 
the act of June 6, 1912, 37 Stat. 125. The lands were thereafter 
reclassified and reappraised, and on February 15, 1929, claimant exe- 
cuted an application for a refund on the basis of such reclassification 
and reappraisement. 

‘The claim for refund appears to be based on section 2 of the act of 
December 11, 1919, 41 Stat. 366, which provides as follows: 


That in all cases where it shall appear to the satisfaction of the Secretary of 
the Literior that any person has heretofore or shall hereafter make any pay- 
wents to the United States under the public land laws in excess of the amount 
he was lawfully required to pay under such laws, such excess shall be repaid 
‘o such person or to his legal representatives: Provided, That such person or 
his legal representatives shall file a request for the repayment of such excess 
within two years after the patent has issued for the land embraced in such 
payment, or within two years from the passage of this act as to such excess 
payments as have heretofore been made. 


Patent issued for the land here in question on February 8, 1926, 
and application for repayment was not filed until February 6, 
1929, more than three years after the date of the patent. Therefore, 
said application for repayment did not conform to the requirement 
in the statute under which the claim was asserted. 

Furthermore, the lands here in question were classified, appraised, 
and valued pursuant to the act of May 30, 1908, 35 Stat. 558, and 
claimant’s entries on the basis of the classification, appraisement, and 
values fixed in accordance with said act were allowed in 1916, ap- 
proximately four years after the enactment of the act of June 6, 
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1912, 837 Stat. 125, providing for certain reclassifications and reap- 
praisements, and payments were completed on the basis of the classi- 
fication, appraisement value as fixed under the act of 1908, and 
patents issued on that basis in February, 1926, and application for 
reappraisement was not filed until July 29, 1927, over 15 years after 
the enactment of the law providing for certain reclassifications and 
reappraisements and over one year after all of the Government’s 
title and interest in the lands had been divested by the issuance of 
patents therefor to the claimant. Under such circumstances it is at 
least doubtful whether there was any authority under the act of 
June 6, 1912, cited, for the reclassification and reappraisement of 
these lands in November, 1928. 

It is to be noted also that section 2 of the act of December 11, 1919, 
cited, authorizes repayment only when the claimant had made pay- 
ments to the United States under the public land laws “in excess 
of the amount he was lawfully required to pay under such laws.” 
In this case the payments were not in excess of the amount the pur- 
chaser was lawfully required to pay under the public land laws on 
the basis of the classification and appraisement that had been made 
in accordance with law and were still in full force and effect at time 
patents issued. Furthermore, the net proceeds of the sale to claimant 
in this case were required by section 15 of the act of May 30, 1908, 
85 Stat. 563, to be placed to the credit of the Fort Peck Reservation 
Indian Tribe, whereas section 3 of the act of December 11, 1919, 
makes an appropriation out of the general fund of the Treasury for 
all repayments authorized under section 2 of said act. 

For reasons herein stated disallowance of the claim must be and 
is sustained. 


(A-29243) 


PAY—SHARPSHOOTER—ARMY ENLISTED MEN 


An enlisted man of the Army who qualifies as sharpshooter with the rifle 
while a member of a unit having the rifle as its principal arm, and in a 
few months thereafter is transferred to a unit having the machine gun 
as its principal arm, and is discharged therefrom and reenlisted therein, 
the discharge under existing regulations terminates his right to the addi- 
tional pay as sharpshooter, and his right thereto is not renewed by such 
reenlistment. 

Comptroller General McCarl to First Lieut. R. H. Trippe, United States Army, 

November 5, 1929: 


There has been received your eighth indorsement of October 8, 
1929, transmitting voucher in favor of Forest A. Cole, Machine 
Gun Troop, Thirteenth Cavalry, for additional pay as sharpshooter 
(rifle) from October 24, 1928, to March 31, 1929, and requesting 
decision as to whether you are authorized to pay same. 
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It is stated that First Sergeant Cole qualified as sharpshooter 
with the rifle on July 4, 1928, while he was a member of Troop E, 
Thirteenth Cavalry; that on September 22, 1928, he was transferred 
in grade to Machine Gun Troop, Thirteenth Cavalry, and was dis- 
charged on October 23, 1928; and that he reenlisted therein October 
24, 1928, in the grade of first sergeant. 

A. R. 35-2380, July 2, 1927, provides: 


9. Additional compensation. a. Duration—An enlisted man who qualifies or 
requialifies under the provisions of paragraph 6 is entitled to receive additional 
compensation at the prescribed rate (par. 4) from the date of qualification 
or requalification until his right thereto is terminated in one of the ways 
prescribed in b below. 

b. Termination of right to additional compensation.—As to qualification at- 
tained on or after May 20, 1925, the right of an enlisted man to additional 
compensation is terminated in the following manner: 

(1) Automatically at the expiration of a period of one year from date of 
qualifying or on any date within such period on which he completes the quali- 
fication or requalification course or is afforded an opportunity to requalify 
with the same arm or attains the same or higher qualification with a different 
arm. 

(2) By discharge. See e below. 

c. Renewal on reenlistment of right to additional compensation.—A qualified 
enlisted man, discharged prior to the time his right to additional compensation 
would otherwise be terminated, who reenlists within three months from date of 
discharge and whose reenlistment is within one year from the date of qualifica- 
tion, in an organization having as its principal arm or arms the arm or arms 
with which he qualified or for duty requiring the use of the same arm or arms, 
thereby renews his right to additional compensation until same is terminated 
under the provisions of b above. 


Under the regulations quoted above the right of Sergeant Cole to 
additional compensation as sharpshooter was terminated by his dis- 
charge on October 23, 1928. The question presented is as to whether 
his right to additional compensation was renewed by his reenlistment 
on October 24, 1928. 

As the principal arm of a machine-gun troop is the machine gun, 
und as Sergeant Cole had qualified with the rifle, it is apparent that 
he did not reenlist in an organization having as its principal arm 
or arms the arm with which he qualified. 

In his fourth indorsement of July 20, 1929, the Chief of Cavalry 
expresses the opinion that Sergeant Cole’s case is covered by the 
above-quoted regulations, and further: 

* * * that Sergeant Cole reenlisted for “ duty requiring the use of the 


same arm or arms” with which he qualified as a sharpshooter and that he is, 
therefore, entitled to pay as sharpshooter for the period from October 24, 1928, 
to July 3, 1929. 

2. Although the principal arm of the machine-gun troop is the machine gun, 
thirty-eight men therein are armed with the rifle. While the personnel of the 
troop fire the machine gun for extra compensation, those armed with the rifle 
are also required to fire that arm. Part of Sergeant Cole’s duty is giving 
instruction in the use of the rifle. It would therefore seem that his case is 
fully covered by the above-quoted regulations. 





188 DECISIONS OF THE COMPTROLLER GENERAL 


The fifth indorsement is as follows: 


W. D., A. G. O., July 31, 1929.—To the Commanding General, Fort Riley, Kansas. 


Sergeant Cole is not entitled to pay as sharpshooter for the period from 
Oct. 24, 1928, to July 3, 1929. 
By order of the Secretary of War: 
P. T. HAYNE, 


Adjutant General. 

The Secretary of War thus apparently holds that under the cir- 
cumstances stated the reenlistment of Sergeant Cole was not for duty 
requiring the use of the same arm with which he qualified within the 
meaning of the regulation. While the full scope of the phrase “ for 
duty requiring the use of the same arm or arms” as used in the 
regulation is not free from doubt, it is believed that it has reference 
to enlisted men who are not members of units for which principal 
arms are designated in paragraph 7, and whose eligibility for qualifi- 
cation is provided for in paragraph 6 b of the regulation. 

Payment of the voucher which is retained in this office is not 
authorized. 


(A-29287) 


VEHICLES SEIZED UNDER THE CUSTOMS LAWS 


The costs of seizure and forfeiture of an automobile seized under the customs 
laws which has been condemned and turned over to the Treasury Depurt- 
ment for use, in connection with which a bond was given by the alleged 
owner of the car under section GOS of the tariff act of 1922, 42 Stat. Ys5, 
are payable by the claimant in accordance with his bond. 

The provision in the act of March 3, 1925, 43 Stat. 1116, making the customs 
appropriation available for expenses of seizure and forfeiture when the 
automobiles are turned over to the customs service for use is applicable 
only in the absence of a bond. 


Comptroller General McCarl to the Secretary of the Treasury, November 5, 
1929: 


There has been received your letter of October 22, 1929, as 
follows: 


Attention is invited to section 608 of the tariff act of 1922 which provides 
that in the case of summary forfeiture a claimant may file a claim and bond 
in the amount of $250, and thus have the facts relative to the seizure and 
forfeiture tried by the court. It will be noted that the bond is given to 
guarantee payment of the cost and expenses of the proceeding provided con- 
demnation is decreed. 1 

It will also be noted that section 3 of the act of March 3, 1925, entitled 
“An act relating to the use or disposal of vessels or vehicles forfeited to the 
United States for violation of the customs laws or the national prohibition 
act, and for other purposes,” provides that the appropriation available for 
defraying the expenses of collecting the revenue shall be available for the pauy- 
ment of the actual cost incident to the seizure and forfeiture. 

An automobile valued at less than $1,000 and seized for violation of the 
customs laws is advertised for forfeiture, but the claimant files the claim 
and boi. provided for in section 608 of the tariff act of 1922 and the court 
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decrees forfeiture. Proper request and assignment of an automobile is made 
under the provisions of the act of March 3, 1925, to an officer of the Customs 
Service for ofliciul use, and the question has been raised by the collector of 
customs at Portland, Maine, whether the service receiving the automobile 
should pay the cost, or if the cost should be paid by the claimant in accordance 
with the terms of the bond accepted under section 608 of the tariff act of 1922. 

I, accordingly, in the circumstances outlined, request an expression of your 
opinion whether or not the appropriation “ Collecting the revenue from cus- 
toms” is available to pay the costs of obtaining forfeiture when a bond has 
been filed under the provisions of section 608 of the tariff act of 1922. If it 
is held that such appropriation is available, your opinion is desired as to 
what costs or expenses are included in “all the cost and expenses of the 
proceedings to obtain such condemnation” as found in section 608 of the 
tariff act of 1922. 


The act of March 3, 1925, 43 Stat 1116, providing for the retention 
and use by the customs and internal revenue services of forfeited 
vehicles, provides in section 3 thereof that “ the appropriations avail- 
able for defraying the expenses of collecting the revenue from 
customs * * * shall also be available for the payment of the 
actual expenses of the seizure and forfeiture * * *.” 

Sections 608 and 609 of the tariff act of 1922, 42 Stat. 985, provide: 


SamMe—CLaiIMs.—Any person claiming such vessel, vehicle, merchandise, or 
bagguge may at any time withiv twenty days from the date of the first publica 
tion of the notice of seizure file with the collector a claim stat.ng his interest 
therein. Upon the filing of such claim, and the giving of a bond to the United 
States in the penal sum of $250, with sureties to be approved by the collector, 
conditioned that in case of condemnation of the art.cles so claimed the obligor 
shall pay all the costs and expenses of the proceedings to obtain such con 
demnation, the collector shall transmit such claim and bond, with a duplicate 
list and deseription of the articles seized, to the United States attorney for 
the district in which seizure was made, who shall proceed to a condemnation of 
the merchandise or other property in the manner prescribed by law. 

SAME—SALE.—If no such claim is filed or bond given within the twenty days 
hereinbefore specified, the collector shall declare the vessel, vehicle, merchan 
dise, or baggage forfeited, and shall sell the same at public auction in the 
same manner as merchandise abandoned to the United States is sold, and shall 
deposit the proceeds of sale, after deducting the actual expenses of seizure. 
publication and sale, in the Treasury of the United States. 


If a vehicle is forfeited under section 609 of the tariff act, no bond 
having been filed, and is turned over to the Customs Service for use, 
the act of March 3, 1925, supra, makes the customs appropriation 
available for all costs of seizure and forfeiture. Where, however, a 
claimant, in order to avoid the summary proceedings under section 
609, files a bond as required by section 608, and thus secures the bene- 
fit of the more formal court proceeding, his bond obligates the claim- 
ant to pay “all costs and expenses of the proceedings to obtain such 
condemnation.” Under such circumstances, therefore, none of the 
costs and expenses of the forfeiture proceedings are payable from the 
customs appropriation, but must be collected from the claimant 
under his bond, 
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(A-29266) 


COMPENSATION—RECESS APPOINTMENTS—FEDERAL 
BOARD 


FARM 


Upon confirmation by the Senate of the members of the Federal Farm Bard 
holding recess appointments, the vacancies having occurred during a session 
of the Senate, the members become entitled to compensation for all services 

rendered under the recess appointments from the date such appointments 

were accepted by the taking of the oath of office 


Comptroller General McCarl to the Chairman of the Federal Farm Board, 
November 6, 1929: 


There has been received, presumably by your direction, the follow- 
ing letter, dated October 22, 1929, from the secretary of your board: 


By commissions issued by the President of the United States the following 
members of the Federal Farm Board were appointed, effective June 15, 1929, 
to serve for the period indicated in each case: 

Alexander Legge, for a period of one year. 

Charles C. Teague, for a period of one year. 

William F, Schilling, for a period of two years. 

Samuel R. McKelvie, for a period of two years. 

©. B. Denman, for a period of three years. 

Charles S. Wilson, for a period of four years. 

James C. Stone, for a period of five years. 

Carl Williams, for a period of six years. 

Each of the appointees executed an oath of office on July 15, 1929, except 
in the case of Mr. McKelvie, who executed his oath on August 1, 1929. The 
various members of the board have received payment of their salaries ai the 
rates authorized by law, beginning with the date on which they executed the 
oath of office. The question has been raised, however, as to whether payment 
of their salaries should not have been made beginning with June 15, 1929. 
the effective date specified in their commissions. 

In this connection the question arises as to whether the term of office of 
each member of the board extends for a period of one year, two years, three 
years, and so forth, from June 15, 1929, or from the date on which the oath 
uf office was executed, and I am hereby submitting that question to you for 
decis.on. If, as I believe, the various terms of office extend from June 15, 
1929, for definite periods, one year, two years, three years, and so forth, should 
the compensation to be paid the members correspond to such a definite term? 
In other words, are they entitled to receive salaries at the rates set forth in 
the agricultural marketing act from June 15, 1929, until June 14 of the year 
in which their commissions expire, unless their services are terminated before 
the expiration of their terms. I would appreciate your decision as to whether 
payment for the periods indicated is legal and proper. 

For your information I am submitting a copy of one of the commissions 
issued to members of the board, all of which were in the same form. 

I might also add that while the act creating the Federal Farm Board, Public, 
No. 10, 7ist Congress, H. R. 1, was approved June 15, 1929, the act providing the 
appropriation for the administrative expenses of the board was not approved 
until June 18, 1929, which may enter into your consideration of the question. 


By decision of August 8, 1929, 9 Comp. Gen. 60, you were advised 
that because of the provisions of section 1761, Revised Statutes, 
members of the Federal Farm Board were not entitled to receive 
compensation until their appointments had been confirmed by the 
United States Senate. The appointments of all the members of 
the board have since been confirmed by the Senate, October 16, 
1929. Hence they become entitled to compensation for all services 
rendered under the recess appointments. 21 Comp. Dec. 722; 26 id. 
















DECISIONS OF THE COMPTROLLER GENERAL 191 


922. It is well settled, however, that presidential appointments do 
not vest in the appointee the right to compensation prior to the 
date they are actually accepted by the appointees. Appointments 
may be accepted, after the action of the appointing power is com- 
plete, either formally, by taking the oath of office, or by entering 
upon duty subsequent to the date of appointment. 4 Comp. Gen. 
845; 7 id. 96. 

It appears from your submission that all of the recess appoint- 
ments were issued July 15, 1929, and that all of the members took 
the oath of office on that date except one member, who took the oath 
August 1, 1929, and it is understood that he did not enter for duty 
or formally accept the appointment prior to August 1, 1929. It 
must be held, therefore, that no compensation is due the members 
for any period prior to the date of their respective oaths, notwith- 
standing that the appointments were for terms of a year or a fixed 
number of years “ from June 15, 1929.” The time during which an 
appointee is entitled to compensation is not necessarily concurrent 
with the term prescribed in his appointment or fixed by statute. 
A-27118, May 8, 1929. Of course, if the member who took the oath 
August 1, 1929, actually entered upon duty at any time between 
July 15 and August 1, he may be paid compensation from the 
date he actually entered upon duty. 

With respect to the beginning and ending of the terms of the 
respective members, attention is invited to the provisions of section 
2 of the agricultural marketing act of June 15, 1929, 46 Stat. 11, 
which provides: 

* * * The terms of office of the appointed members of the board first 
taking office after the date of the approval of this act shall expire, as desig- 
nated by the President at the time of nomination, two at the end of the first 
year, two at the end of the second year, one at the end of the third year, one 


at the end of the fourth year, one at the end of the fifth year, and one at the 
end of the sixth year after such date. * * * 


The statute thus specifically fixes the expiration of the terms of 
the respective members at the end of the designated number of years 
after the date of the approval of the act; that is, from and after 
June 15, 1929. Hence the term of each member under his regular 
appointment, regardless of the date of his appointment or the date 
from which he became entitled to compensation, will expire at the 
end of the first, second, third, fourth, fifth, or sixth year, as the case 
may be, from June 15, 1929. 

It is to be noted that the recess appointments, by their express 
terms and as required by law, would in any event terminate at 
“the end of the next session of the Senate.” Therefore it is pre- 
sumed that new commissions covering the prescribed terms have 


been or will be issued pursuant to the confirmation of October 16, 
1929. 
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(A-29163) 


DISBURSING OFFICERS—RESPONSIBILITY—NAVY ENLISTED MAN 
ABSENT WITHOUT LEAVE 


Where a disbursing officer of the Navy has notice of the absence without leave 
of an enlisted man of the Navy he is responsible for payment of pay during 
the absence, notwithstanding notice of such absence without leave in the 
usual form was not furnished him by the commanding officer. 


Comptroller General McCarl to Lieut. Webster Gross, United States Navy, 

November 8, 1929: 

There has been received your letter of September 30, 1929, re- 
questing review of settlement No. K-47935-N, July 25, 1929, dis- 
allowing credit in your disbursing account for $8.35 paid Walter 
John White, F 3c, United States Navy, as pay while absent over 
leave from November 23 to 30, 1927. 

The records show that White was absent without leave from the 
U.S. S. Nokomis from 8 a. m., November 23, 1927; that he reported 
at the Navy recruiting station, Clarksburg, W. Va., at 10 a. m., 
November 30, 1927, and was furnished transportation from Clarks- 
burg, W. Va., to Philadelphia, Pa., on Government transportation 
requests ; that these facts were communicated to you by the comman- 
der, navy recruiting station, Baltimore, Md., December 1, 1927, on 
a request for a checkage of $14.73 for the transportation furnished 
White; that you accomplished the checkage in the sum of $14.73 
December 6, 1927, and transferred White’s account to the receiving 
station at Philadelphia, Pa., on December 6, 1927, with a balance 
of $10.95 due White; and that this amount included pay for the 
absence without leave for the period November 23 to 29, 1927, seven 
days at $36 a month, less hospital fund, or $8.35. In your letter of 
September 28, 1929, relative to the disallowance in question, you 
state: 


While it is true, as stated in audit division letter mentioned above, I had 
notice of White’s absence, this information was of such a nature as to be 
easily overlooked. Further, it was not furnished in the routine way. being 
merely a notation placed upon a request for checkage. Commanding officers 
of avy vessels and units are responsible for making musters of and reporting 
absentees found among the personnel under their commands. They are also 
required to direct disbursing officers carrying accounts of such personnel to 
make checkages when appropriate. In fact, a disbursing officer, under the 
present regulations, would bave no authority to make a checkage such as re- 
ferred to above without a properly signed order from the commanding 
Officer: *: > * 


It has been established, certainly since the holding of the Supreme 
Court in the case of United States v. Landers, 92 U.S. 78, decided 
in 1875, that an enlisted man earns no pay when he criminally omits 
the rendition of service, as where absent without leave. Pay for 
the period of absence is not paid because it has not been earned; 
it is not withheld as a forfeiture or penalty for the absence. A pay- 
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master requires no direction or advice from any source to withhold 
payment of an amount that is not due from the Government; where 
he has notice that pay has not been earned and that notice is the 
basis of an entry in the account he may not avoid his responsibility 
for the improper payment on the ground that the information did 
not reach him in a particular form. 

A disbursing officer having notice of sentence of a court-martial 
disrating an enlisted man of the Navy is not entitled to credit in 
his accounts for payments made in a higher rating than that legally 
held by the man, and it is immaterial whether notice of such change 
of rating was communicated by his commanding officer to the supply 
officer carrying his accounts. The facts in the court-martial sentence 
were sufficient notice to the disbursing officer to show change in the 
man’s rating. 6 Comp. Gen. 730. A disbursing officer in possession 
of facts necessary to enable him to make proper adjustments in a 
pay account is responsible for any overpayment resulting from his 
failure to make the adjustment. 2 Comp. Gen. 244. 

It is obvious that the information contained on the request to 
check White’s account for cost of transportation furnished him 
from Clarksburg, W. Va., to Philadelphia, Pa., was sufficient to 
put you on notice that White was not entitled to pay for the perio«| 
of absence, and it is immaterial that notice of such absence and ore: 
to check the man’s pay was not given you by the commanding officer. 
The disallowance is and must be sustained. 


(A-25192) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—REALLOCATION OF A 
POSITION TO A LOWER GRADE 


Upon reallocation of a position by the Personnel Classification Board from 
higher to a lower grade, the salary of the employee whose position is thus 
reallocated need be reduced only when and to the extent necessary to bring 
it within a rate provided for the grade to which reallocated. 8 Comp. Gel. 
275 modified. 


Decision by Comptroller General McCarl, November 9, 1929: 

C. G. Duganne, an employee under the Federal Trade Commis- 
sion, has filed claim for an amount of compensation alleged to have 
heen lost by reason of the rule stated in decision of this office dated 
November 27, 1928, 8 Comp. Gen. 275, exact amount not stated, cover- 
ing period June 1, 1927, to October 31, 1928. 

The record discloses that prior to June 1, 1927, the position held 
by Mr. Duganne had been allocated in grade CAF-12; that he was 
receiving on June 1, 1927, the minimum salary rate of $5.200 per an- 
num, being the minimum salary rate of grade CAF-12; that on June 
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29, 1927, the administrative office received a notification from the 
Personnel Classification Board reallocating the position from grade 
CAT-12 to CAF-11, such action having been taken on the motion 
of the board; that on July 6, 1927, the administrative office fixed the 
salary of the employee at $4,600 per annum in the lower grade, re- 
troactively effective from June 1, 1927; that as he had been paid at 
the rate of $5,200 per annum for the month of June, 1927, a charge 
was raised against him for the difference between $4,600 and $5,200 
per annum covering the month of June, 1927; and that he was paid 
at the rate of $4,600 per annum from July 1, 1927, to June 30, 1928. 

The decision of November 27, 1928, supra, held (1) that in the 
particular case of Mr. Duganne the action of the Personnel Classifi- 
cation Board on its own motion in allocating the position downward 
would not be disturbed, for the reason that the administrative office 
had acquiesced in and approved the action of the board; and (2) 
that upon the allocation of the position downward the initial salary 
rate, effective June 1, 1927, was the minimum salary rate of the lower 
grade, $3,800 per annum, and that the action of the administrative 
office in fixing the salary rate in the lower grade at $4,600 per annum 
could not be made effective from June 1, 1927, but could be regarded 
as an administrative increase or promotion effective from the date 
thereof, July 6, 1927. On this basis it was concluded that “the 
employee has been overpaid for the period June 1 to July 5, 1927, 
inclusive, in an amount representing the difference between the salary 
rate of $3,800 and $4,600 per annum.” Pursuant to said decision, 
the employee was required to refund a total amount of $123.32. See 
collection vouchers Nos. 481 for $112.60 and 482 for $10.72, both 
dated December 4, 1928, which amounts were included in deposit 
No. 7, dated October 15, 1929, in the sum of $217.68. 

Nothing has been submitted to require or authorize any modifica- 
tion in the decision relative to the effectiveness of the reallocating the 
position downward, but in connection with the claim here presented, 
there is for further consideration the holding that upon such reallo- 
cation downward of the position the initial salary rate must be the 
minimum salary rate of the lower grade in which the position is re- 
allocated. There is no provision of law, or of regulation having the 
force and effect of law, expressly governing the matter. 

Since the reallocation of a position is not generally the result of 
any inefficiency or fault on the part of the particular employee. but 
is on the assumption that an error was made originally by the Per- 
sonnel Classification Board in the allocation of the position, there 
would not necessarily be for application to reallocations downward 
the rule applicable to reductions in salary which usually are 
given only for fault or inefficiency of the employee, or lack of 
appropriations. 
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Furthermore, the attitude or legislative policy of the Congress 
appears to have been to save employees from unnecessary loss of 
salary upon change in salary status beyond the control and without 
fault of the employees. This attitude is reflected in the average pro- 
vision (exceptions) appearing in the annual appropriation acts; in 
the original classification act of 1923 (secs, 6, 7, and 10); and in the 
amendatory act of May 28, 1928 (second proviso to sec. 1). 

After giving further consideration to this matter, there would 
appear to be sufficient justification and authority for applying, in 
fixing the initial salary rate under a reallocation downward, the same 
general principle on which was based the rule announced in decision 
of December 23, 1926, 6 Comp. Gen. 413, for fixing the initial salary 
rate under a reallocation upward, in which decision it was held that 
upon reallocation from a lower to a higher grade there need be no 
loss of salary. Extending or applying the same principle to reallo- 
cations downward, it may be held that in such cases the salary of 
the employee whose position is thus reallocated need be reduced 
only when and to the extent necessary to bring it within a rate pro- 
vided for the grade to which reallocated. 

Under this rule, if the same had then been in force, the claimant 
in the present case could have been paid from June 1 at $5,000 per 
annum, the maximum salary rate of grade CAF-11, had not a lower 
rate, to wit, $4,600 per annum, been fixed by the administrative office. 
As the rate thus fixed by the administrative office on July 6, 1927, is 
an authorized rate within the grade to which the position had been 
reallocated, payment at that rate from the effective date of the 
reallocation, June 1, 1927, may be regarded as legal and proper. 
Therefore, claimant is now entitled to have repaid to him the amount 
he was required to refund after and as a result of the rule announced 
in the decision of November 27, 1928, which is hereby modified as 
above indicated. 

Accordingly, there is certified due claimant the sum of $123.32. 


(A-28938) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—CHANGE OF 
BENEFICIARY 


A direction in a last will and testament of a World War veteran not “ mailed 
to the United States Veterans’ Bureau during the | fetime of the veteran” 
miuy not be recognized as a lawful change of beneficiary under the terms 
of section 501 of the World War adjusted compensation act of May 19, 
1924, 43 Stat. 125, so as to authorize payment of the amount of the adjusted 
service certificate to the person or persons named in the last will and 
testament. but such action should be considered as canceling the first 
designation, and payment under the certificate should be made to the 
estate of the veteran as though no beneficiary had been designated. (Af- 
firmed by 9 Comp. Gen. 285.) 


3565°—30—14 





196 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 9, 1929: 


There is before this office for preaudit the World War adjusted 
compensation case of Willie Willis, A-193850 XC-1307570, involving 
the question whether a veteran may change the originally designated 
beneficiary of his adjusted service certificate by his last will and 
testament. 

The veteran filed application for adjusted compensation on August 
28, 1924, and named as beneficiary his sister, Mrs. Bertha Palms. 
The veteran died on April 16, 1929. Evidence in the file shows that 
on January 13, 1926, he had executed a last will and testament, di- 
recting that upon his death the amount of the adjusted service certifi- 
cate should become the absolute property of his father and mother. 
This will appears to have been probated in the probate court of 
Jefferson County, Alabama, on April 25, 1929. 

The bureau has submitted to this office for preaudit administra- 
tively approved voucher in favor of the sister, the originally 
designated beneficiary, in the amount of $848.81, representing $943, 
the face value of the certificate, less a loan of $83, and interest of 
$11.19. 

Section 501 of the World War adjusted compensation act, ap- 
proved May 19, 1924, 43 Stat. 125, provides in part as follows: 


* * * ‘The veteran shall name the beneficiary of the certificate and may 
from time to time, with the approval of the director, change such beneficiary. 
The amount of the face value of the certificate * * * shall be payable 
* * * to the beneficiary named; except that if such beneficiary dies before 
the veteran and no new beneficiary is named, * * * the amount of the 
face value of the certificate shall be paid to the estate of the veteran. * * * 


Pursuant to this statute the director’s regulation No. 118, dated 
September 30, 1925, effective October 15, 1925, provided as follows: 


A change of beneficiary to be valid must be made by notice signed by the 
veteran or his duly authorized agent and delivered or properly mailed to the 
United States Veterans’ Bureau during the lifetime of the veteran and shall 
not take effect until approved by the director. * * * 


As the statute specifically provides for a change of beneficiary only 
“with the approval of the director,” this regulation has the force 
and effect of law. The statute fails to provide expressly or by rea- 
sonable implication for a designation of beneficiary by a last will 
and testament, or for the recognition of a new beneficiary except 
when approved by the director, and the regulation likewise has not 
provided for a change of beneficiary by the last will and testament 
of the veteran. 

It has been suggested that this statute and the regulation issued 
pursuant thereto are directory only and not mandatory, and that the 
director is authorized to waive the requirements thereof subsequent 
to the death of the veteran. The statute and regulation form the 
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basis for payment of claims against the United States involving the 
rights of conflicting claimants who may not resort to the courts 
to settle controversies. Hence a strict compliance with the require- 
ments of the law is essential to do full justice to contending parties. 
The terms of the statute and regulations are not ambiguous, but 
make certain specific requirements to effect a change in beneficiary, 
which requirements may not be disregarded or waived by the director, 
particularly after the death of the veteran. 4 Comp. Gen. 723; 5 id. 
895. In view of the plain terms of the statute and the regulation 
made pursuant thereto, it must be held that a direction in a last will 
and testament not “mailed to the United States Veterans’ Bureau 
during the lifetime of the veteran ” may not be recognized as a law- 
ful change of beneficiary so as to authorize payment of the amount 
of the adjusted service certificate to the person or persons named in 
the last will and testament. 

In decision of this office dated March 18, 1927, 6 Comp. Gen. 599, 
case of John William Corudle, who twice attempted to change the 
originally designated beneficiary but failed to notify the bureau 
thereof during his lifetime, it was held that he had not made a law- 
ful change of beneficiary because not complying with the require- 
ments of law and regulations. It was further held as follows 
(quoting from the syllabus) : 


When a veteran makes a proper designation of a beneficiary under an ad- 
justed service certificate and later twice attempts to change the beneficiary 
but fails because the attempted changes were not in accordance with law and 
regulations, such action should be considered as canceling the first designation, 
and payments under the certificate should be made to the estate of the veteran 
as though no beneficiary had been designated. 


The general principle thus announced is properly for application in 
all cases arising under the World War adjusted compensation act, 
in which there is clearly shown an action by the veteran intended to 
preclude a former beneficiary from receiving the proceeds of the 
adjusted compensation certificate. It is believed that by the appli- 
cation of this rule more substantial justice will be done than were 
payments made to the originally designated beneficiary as proposed 
by the bureau in this case. 

In this case the veteran, by the execution of his last will and testa- 
ment, showed an intention that his sister, who had originally been 
designated, should not receive the amount of the adjusted service 
certificate. Therefore the last will and testament may be regarded 
as a revocation of the original designation of a beneficiary; and, 
under the rule above quoted from the decision in the Corudle case, 
payment should be made to the estate of the veteran as though no 
beneficiary had been designated. 

Accordingly, the administratively approved voucher in favor of 
the sister of the veteran will not be certified for payment. 
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(A-29202) 
COMPENSATION—AUTOMATIC PROMOTION—CUSTOMS SERVICE 


On and after July 1, 1928, $2,100 per annum is the maximum salary rate 
authorized for customs clerks in the field service who have had not more 
than four years’ continuous satisfactory service. Higher rates “in accord- 
auce with existing law” are authorized under the terms of section 3 of 
the customs classification act of May 29, 1928, 45 Stut. 955, in clerical 
positions only for clerks having had more than four years’ continuous 
satisfactory service, or in positions not clerical in character, subject to the 
usual limitations as to initial salaries, for clerks having had any number 
of years’ service. (Amplified by 9 Comp. Gen. 501.) 


Comptroller General McCarl to the Secretary of the Treasury, November 9, 

1929: 

There has been received, presumably by your authority, from the 
Assistant Commissioner of Customs, request dated October 3, 1929, 
for review of the action of this office in withholding credit in the 
accounts of Collector of Customs Charles H. Holtzman, Baltimore, 
Md., for payments made to Customs Clerk John F. Burns, represent- 
ing the difference in salary between the rates of $1,900 and $2,300 
per annum for the period March 28 to May 31, 1929. 

By letter of March 5, 1929, this office was informed by the Com- 
missioner of Customs that “ John F. Burns at the close of business on 
July 21, 1928, completed two years of satisfactory clerical service, 
having been appointed in the Customs Service on July 22, 1926.” 
His name appears on the March 16 to 31, 1929, pay roll as a clerk 
“not graded,” on which roll he was paid at the rate of $1,900 per 
annum for the period March 16 to 31, 1929. On the April 1 to 15, 
1929, pay roll he was paid, as a grade CAF-6 clerk, at the rate of 
$2,300 per annum, the minimum rate established for that grade by 
the act of May 28, 1928, 45 Stat. 776, known as the Welch Act, amend- 
ing the original classification act of 1923, together with the difference 
between the rates of $1,900 and $2,300 per annum for the period 
March 28 to 31, 1929, the pay roll bearing the following notation: 
“Ine. from $1900—3/28-29. D/L 3/27/29.” 

In the settlement of Collector Holtzman’s accounts for April and 
May, 1929, credit was not allowed for the salary payments made to 
Burns in excess of the rate of $1,900 per annum, the rate established 
by section 1 of the customs classification act of May 29, 1928, 45 Stat. 
955, for clerks having two years’ but less than three years’ satisfactory 
service. 

In the request for review it is contended that Burns became legally 
entitled to salary at the rate of $2,300 per annum by reason of his 
promotion on March 28, 1929, by administrative action, to an existing 
vacancy in grade CAI-6, under the provision in section 3 of said act 
of May 29, 1928, which reads: 
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Nothing in this act shall be construed to prevent the promotion of any em- 
ployee at any time to a vacant position in a higher grade, and when so 


promoted such employee shall receive the compensation fixed in accordance with 
law for such position; * * *. 


Section 1 of said customs classification act of May 29, 1928, pro- 
vides, in so far as here material, as follows: 


That the following annual rates of compensation are hereby established for 
the employees in the Customs Service hereinafter specified : 


* * * « * * * 


(c) Clerks, entrance salary, $1,700; clerks having one year’s satisfactory 
service, $1,800; clerks having two years’ satisfactory service, $1,900; clerks 
having three years’ satisfactory service, $2,000; clerks having four years’ satis- 
factory service, $2,100; thereafter promotion of clerks to higher rates of com- 
persation shall be in accordance with existing law. 


Said act was specifically made effective July 1, 1928. The phrase 
“existing law,” in the provision for promotion of clerks to rates 
above $2,100, would include section 3 of the act of May 28, 1928, 
supra, authorizing the heads of the departments to adjust the com- 
pensation of certain civilian positions in the field service, the com- 
pensation of which was adjusted by the act of December 6, 1924, 43 
Stat. 704, as extended through subsequent fiscal years, to correspond, 
so far as may be practicable, to the rates established by said act of 
May 28, 1928, for positions in the District of Columbia. But the 
use of the word “thereafter” in the provision for promotion of 
clerks to higher rates precludes from such promotion any clerk 
with less than four years’ satisfactory service. Therefore, on and 
after July 1, 1928, $2,100 per annum is the maximum salary rate 
authorized for customs clerks in the field service who have had not 
more than four years’ continuous satisfactory service, but higher 
rates are authorized “in accordance with existing law,” and within 
available appropriations, for clerks who have had more than four 
years’ continuous satisfactory service. 

Section 3 of the statute quoted above, on which the Assistant 
Collector of Customs is basing his request for removal of the dis- 
allowances in the accounts of the collector, is not effective to authorize 
the administrative office to promote a clerk having not more than 
four years’ continuous satisfactory service to rates of compensation 
in excess of $2,100 per annum while retaining the status of clerk. 
The section would permit the promotion of a clerk having any num- 
ber of years’ service, with the approval of the Civil Service Commis- 
sion and subject to the usual limitations as to initial salary, to a 
vacant position not clerical in character with salary of more than 
$2,100 per annum, or to promote a clerk having more than four 
years’ satisfactory service to a vacant clerical position with salary 
of more than $2,100 per annum. In other words, sections 1 and 3 of 
the statute are not inconsistent, and under the fundamental princi- 
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ple of statutory construction the two sections are to be construed in 
connection with each other. It would be most unreasonable to con- 
clude that the Congress intended in section 3 of the statute to provide 
a means by which the administrative office could disregard the ex- 
press terms of section 1 fixing a definite automatic increase based 
on longevity for clerks in the Customs Service. 

As Clerk John F. Burns had completed only two years’ continu- 
ous satisfactory service on July 21, 1928, his legal salary rate after 
that date to and including July 21, 1929, was $1,900 per annum, and 
on July 22, 1929, his legal salary rate became $2,000 per annum. 
His salary payments must be adjusted accordingly. The action in 
the audit is sustained. 


(A-29317) 


COMPENSATION—EXTRA PAY FOR NIGHT WORK—RAILWAY 
POSTAL CLERKS 


A railway postal clerk who is ordered to deadhead back over his run on official 
business is not entitled while so traveling to the 10 per cent extra pay for 
night work authorized by the act of May 24. 1928, 45 Stat. 725. 


Comptroller General McCarl to the Postmaster General, November 11, 1929: 
I have your letter of October 25, 1929, requesting decision whether 


a railway postal clerk who is ordered to deadhead from his home at 
Charlotte, N. C., to Washington, D. C., and return, in connection with 
official business, is entitled to be paid the 10 per cent extra pay for 
night work authorized by the act of May 24, 1928, 45 Stat. 725, which 
provides as follows: 

After July 1, 1928 * * * railway postal clerks * * * who are re- 
quired t®@ perform night work, shall be paid extra for such work at the rate of 
10 per centum of their hourly pay per hour: Provided, That night work is de- 


fined as aly work done between the hours of six o’clock postmeridian and six 
clock antemeridian. 


It should be noted that the 10 per cent extra is paid for night work 
and that night work is defined as any work done between 6 p. m. 
and 6 a. m. In the case presented the employee was ordered to 
proceed from his home to Washington and return, but he did not 
perform any work on either journey. He was in a travel status and 
received credit for full time while deadheading under orders as 
authorized in the act of April 24, 1920, 41 Stat. 580, and was also 
paid the cost of a berth in a Pullman for each journey. Such a case 
does not come within the meaning of the act of May 24, 1928, supra, 
which was intended to provide an additional allowance for actual 
work at night. 

You are advised that payment of the 10 per cent extra for night 
work is not authorized under the conditions shown in the case 
presented. 
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(A-29120) 


PAY—LONGEVITY CREDITS—EMERGENCY OFFICERS’ RETIRED 
LIST 


An officer of the World War placed on the emergency officers’ retired list may 
not be given longevity credit for contract surgeon service in the computation 
of his retirement pay under the act of May 24, 1928, 45 Stat. 735, such 
service being excluded in the computation of his longevity pay at the time 
of his discharge from his commissioned World War service. 


Comptroller General McCarl to Lieut. Col. Justus M. Wheate, emergency 

officers’ retired list, November 12, 1929: 

There has been received by reference of the United States Veter- 
ans’ Bureau your letter of September 16, 1929, requesting to be 
advised whether your services as contract surgeon in the Army may 
be counted in computing your retired pay under the act of May 24, 
1928, 45 Stat. 735. 

It appears that you have been placed on the emergency officers’ 
retired list and awarded retirement pay under the act of May 24, 
1928, cited, at the rate of $240.62 per month, being 75 per cent of 
the active pay of a lieutenant colonel in the Army, with over five 
years’ service, computed on the basis of the laws, prescribing rates 
of pay, in effect at the time of your discharge from your commis- 
sioned World War service, except pay under the act of May 18, 
1920, 41 Stat. 601. The longevity credit given of over five years’ 
service was on the basis of your services as captain and assistant 
surgeon, United States Volunteers, March 29, 1901, to February 1, 
1903, 1 year 10 months and 3 days; active service as first lieutenant, 
Medical Reserve Corps, under appointment of July 7, 1908, July 23, 
1908, to September 8, 1912, 4 years 1 month and 16 days; and your 
World War service, March 27, 1916, to October 31, 1919, 3 years 7 
months and 4 days, a total of 9 years 6 months and 23 days. Your 
request is for information whether your service as acting assistant 
surgeon while under contract, made with the Surgeon General, 
United States Army, September 5, 1898, to March 28, 1901, 2 years 
6 months and 24 days, may be credited in the computation of your 
retirement pay. 

The Assistant Comptroller of the Treasury in his decision of No- 
vember 16, 1903, 10 Comp. Dec. 424, stated: 

It has been uniformly held that an acting assistant surgeon, also -ulled 
contract surgeon, is neither an officer nor an enlisted man, and is not a irem- 
ber of the Army, but has the status of a civilian employee. (4 Comp. Dee. 
629 ; 5 id. 86, 275; 6 id. 356, 374, 403; 7 id. 197.) 

Being neither an officer nor an enlisted man, nor a member of the Army, 
he is not entitled to count his service as an acting assistant surgeon for the 
purpose of longevity pay as assisiant surgeon [first lieutenant} U. S. Army. 


(Byrnes v. United States, 26 Ct. Cls. 302; Digest Second Comp. Dec., voi. 3 
secs. 929, 932.) 
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This rule excluding contract surgeon service in the computation 
of longevity pay was in effect at the time of your discharge, October 
81, 1919, as evidenced by a restatement thereof and reference to the 
above-cited decision, in decision of the Comptroller of the Treasury 
of May 8, 1920, 26 Comp. Dec. 908. You are accordingly advised 
that your service as acting assistant surgeon under contract with 
the Surgeon General, United States Army, may not be credited in 
the computation of your retirement pay under the act of May 24, 
1928. At the time of your discharge from your commissioned World 
War service you were entitled to a longevity credit of over five 
years’ service, on which basis you are now receiving retirement pay. 


(A-29315) 


PAY—DIVING DUTY—NAVY ENLISTED MEN 


To entitle an enlisted man of the Navy to diving pay under the act of April 
9, 1928, 45 Stat. 412, he must, in addition to being designated a diver, also 
be detailed or assigned to the duty of diving. A temporary omission of 
actual service, as when on leave, sick in hospital, or in confinement under 
conditions entitling the man to his regular pay, does not affect his right 
to diving pay, hut detachment from all duty at a station terminates the 
detail or assignment to duty of diving and deprives him thereafter of the 
right to diving pay until he reports and is detailed to duty of diving at 
his new station. 


Decision by Comptroller General McCarl, November 13, 1929: 

There is for consideration the right of Charles Webb Scott, BM1c, 
United States Navy, to additional pay as diver for the period 
June 29 to July 31, 1929, under the act of April 9, 1928, 45 Stat. 
412, providing: 

That hereafter all officers of the Navy on duty on board a submarine of the 
Navy shall, while so serving, receive 25 per centum additional of the pay for 
their rank and service as now provided by law; and an enlisted man of the 
United States Navy assigned to duty aboard a submar.ne of the Navy, or to 
the duty of diving, shall, in lieu of the additional pay now authorized, receive 
pay, under such regulations as may be prescribed by the Secretary of the 
Navy, at the rate of not less than $5 per month, and not exceeding $30 per 
month, in addition to the pay and allowances of his rating and service: Pro- 
vided, That divers employed in actual salvage operations in depths of over 


ninety feet shall, in addition to the foregoing, receive the sum of $5 per 
hour for each hour or fraction thereof so employed. 


It appears that Scott qualified and was designated as diver, first 
class, on June 27, 1929, at the receiving station, Washington, D. C.; 
that on June 28, 1929, he was transferred from the receiving station 
at Washington, D. C., to the commander in chief, Battle Fleet, via 
commercial transportation, for assignment and was granted a delay 
in reporting until July 28, 1929; that he reported on board the 
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U. S. S. Camden on July 29, 1929, for assignment by commander, 
control force, and was placed in general detail until assigned to the 
U. 8. S. Falcon for duty on August 1, 1929; and that during the 
period he was on the U. S. S. Camden, July 29 to 31, 1929, he was 
not assigned to duty of diving. 

Under the terms of the act of April 9, 1928, to entitle a man to 
additional pay for diving he must be detailed or assigned to the 
duty of diving. A temporary omission of actual service, as when 
on leave, sick in hospital, or in confinement, under conditions en- 
titling a man to his regular pay, does not affect his right to diving 
pay. However, mere designation of a man as diver is not all that is 
required. He must also be detailed or assigned to the duty of div- 
ing. Scott’s detail or assignment to diving duty on the receiving 
station at Washington, D. C., was terminated upon his detachment 
from all duty on that station on June 28, 1929. He was not again 
assigned or detailed to the duty of diver until he reported for duty 
on the U. S. S. Falcon on August 1, 1929. Accordingly, Scott is not 
entitled to additional pay for diving between detachment from duty 
on the receiving station at Washington, D. C., June 28, 1929, and re- 
porting for duty on the U.S. S. Falcon on August 1, 1929. 


(A-29145) 
TRAVELING EXPENSES—STEAMSHIP ACCOMMODATIONS 


On trans-Atlantic vessels on which the highest class of accommodations are 
designated as “cabin class,” all cabin-class rates are “ first-class rates” 
within the meaning of the Standardized Government Travel Regulations, 
and the traveler is ordinarily limited to the minimum cabin-class rates 
upon such vessels. 


Comptroller General McCarl to the Secretary of Commerce, November 14, 

1929: 

There has been received your letter of October 9, 1929, submitting 
for decision the question whether an employee traveling on steamers 
of the United States Lines, on which the character of accommoda- 
tions is determined by price rather than by class difference, is en- 
titled to use a cabin which costs more than the minimum cabin-class 
rate but less than the minimum first-class rate on the Leviathan, 
which you state is the only one of the six ships listed by the United 
States Lines having accommodations designated as “ first class.” 
You refer particularly to the case of H. Lawrence Groves, com- 
mercial attaché at Berlin, who, with his wife and minor daughter, 
sailed from New York for Bremen on October 16, 1929, on the 
steamship George Washington of the United States Lines. Two 
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transportation requests were issued, one for accommodations in a 
cabin to be occupied by Mr. Groves at a cost of $175, the other for 
a cabin to be occupied jointly by Mrs. Groves and their daughter at 
a cost of $370. You state that the minimum cabin fare on this 
vessel was $165; maximum, $220. 

The Standardized Government Travel Regulations, as amended 
effective March 1, 1929, provide as follows: 


BB. 28 819 

(a) One standard lower berth for each person and first-class stateroom 
accommodations on steamers when same is not included in cost of passage 
ticket. If the accommodations are shared by the traveler the fact should be 
stated in the expense account, and he may be reimbursed only his proportionate 
share of the costs. (See pars. 13 (e), 117.) 


* * * a * * * 


(c) A section, compartment, drawing-room, or other superior railway or 
steamship accommodations will be allowed when the exigencies of travel require 
it. When not authorized in advance, full explanation satisfactory to the 
administrative official of the necessity for the use of such superior accommoda- 
tions must accompany the expense account. 


The standard Government transportation requests require that 
transportation be furnished at the “lowest rate” for the class of 
accommodations requested. Reference to the tariffs published by the 
trans-Atlantic steamship lines discloses that certain vessels have 
three classes—first, second, and third class—while others have only 
two classes, described as cabin class and third class. In the vessels 
having only cabin class and third class, the cabin class is the best 
accommodations available upon the vessel; that is, it is first class 
so far as that vessel is concerned. The decision in 7 Comp. Gen. 715, 
is limited to coastwise vessels and is not for application to trans- 
Atlantic vessels. It must be held, therefore, that an officer or em- 
ployee of the Government traveling on official business on cabin-class 
vessels is limited to the minimum rate available for cabin class, except 
when superior accommodations are authorized in accordance with 
paragraph 13 (c) of the travel regulations, supra. 

The minimum first-class rate on the Leviathan is not for considera- 
tion in determining the class of accommodations authorized to be 
furnished when the travel is on some other vessel. 

As the vouchers forwarded with your letter are for accommoda- 
tions heretofore furnished and used pursuant to transportation re- 
quests which specified the particular staterooms desired, they will 
be retained for direct settlement and payment thereon will be author- 
ized in the absence of other objection, notwithstanding that they ex- 
ceeded the minimum cabin-class rate for the vessel upon which 
transportation was furnished, 
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(A-28927) 


MEDICAL TREATMENT—CONTRACT SURGEONS—PAYMASTERS’ 
CLERKS 


Contract surgeons, medical and dental, of the Army and Navy, and paymasters’ 
clerks of the Army, who served as such during the period of the Spanish- 
American War, are not entitled to hospitalization as “ veterans of any 
war” under section 202 (10) of the World War veterans’ act, as amended 
by the act of July 2, 1926, 44 Stat. 796. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

November 16, 1929: 

Consideration has been given to your letter of September 24, 1929, 
requesting decision whether contract surgeons and acting assistant 
surgeons, medical or dental, of the Army and Navy, and paymasters 
clerks of the Army, who served as such during the period of the 
Spanish-American War, are entitled to hospitalization as “ veterans 
of any war” under section 202 (10) of the World War veterans’ 
act, as amended by the act of July 2, 1926, 44 Stat. 796, providing as 
follows: 

That all hospital facilities under the control and jurisdiction of the bureau 
shall be available for every honorably discharged veteran of the Spanish- 
American War, the Philippine insurrection, the Boxer rebellion, or the World 
War suffering from neuropsychiatric or tubercular ailments and diseases, 
paralysis agitans, encephalitis lethargica, or amcebic dysentery, or the loss of 
sight of both eyes, regardless whether such ailments or diseases are due to 
military service or otherwise, including traveling expenses as granted to those 
receiving compensation and hospitalization under this act. The director is 
further authorized, so far as he shall find that existing Government fucilities 
permit, to furnish hospitalization and necessary traveling expenses incident 
to hospitalization to veterans of any war, military occupation, or military 
expedition, including those women who served as Army nurses under con- 
tracts between April 21, 1898, and February 2, 1901, not dishonorably dis- 
charged, without regard to the nature or origin of their disabilities: Provided, 
That any and all laws applicable to women who belonged to the Nurse Corps of 
the Army after February 2, 1901, shall apply equally to members of the Army 
Nurse Corps who served under contract between April 21, 1898, and February 
2, 1901, including all women who served honorably as nurses, chief nurses, or 
superintendent of said corps in said period. * * * 

There have been carefully examined, in the consideration of the 
questions here involved, the citations of statutes, opinions, decisions, 
and regulations mentioned in your submission, as well as those of 
which copies have been furnished by Dr. William K. Mittendorf, 
post department surgeon, Department of New York, United Spanish 
War Veterans. 

You refer to director’s decision No. 372, dated February 29, 1928, 
wherein you held— 

That contract surgeons or acting assistant surgeons, medical or dental, in 
the Army or Navy, are not entitled to hospitalization under section 202 (10) or 
any other section of the World War veterans’ act. (Opinion of General Counsel, 
Feb. 6, 1928.) 

You mention no administrative decision as to the rights to hospital- 
ization of Army paymasters’ clerks who served during the Spanish- 
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American War, but you submit the facts in. the case of Carl Collier, 
whose service had been reported by the War Department as follows: 


Pay department, Atlanta, Georgia, as a paymaster’s clerk, rate of pay $1,400 
per annum from July 15, 1888, to June 13, 1599. 

Pay department, Harrisburg, Pennsylvan.a, as paymaster’s clerk, $1,400 
per annum from July 1, 1899. 

Transferred to Washington, D. C., as paymaster’s clerk in the office of the 
Pa)master General, Army, at a salary of $1,000 per annum on August 1, 1899. 

Transferred to the pay department, San Juan, Porto Rico, as an assistant 
paymaster’s cerk at $1,400 per annum on October 16, 1899, resigning on May 10, 
1900, from a civilian status as an assistant paymaster’s clerk. There is no 
record of any other service with the War Department. 


The basis of your decision of February 29, 1928, supra, is stated 
as follows: 


Facts: Section 202 of the World War veterans’ act, authorizing the pay- 
ment of compensation for death or d-sability incurred or aggravated during 
the period of the World War, confines the benefits of compensation in so far 
as males are concerned to commissioned officers and enlisted men. Section 
202 (G6), authorizing the furnishing of hospitalization, etc., to compensable cases, 
therefore limits hospital zation in so far as males are concerned to commis- 
sioned officers and enlisted men. While other terms are used in sections 202 (9) 
and 202 (10) in place of the terms “commissioned officers” and “ enlisted 
men,” bearing in mind the purpose for which these sections were enacted, it is 
apparent that Congress did not intend to extend the benefits of hospitalization 
in so far as males are concerned to include other than commissioned officers 
or enlisted men, and such exceptional classes as were spec fically mentioned. 
Furthermore, by using the expression “honorably discharged veterans” and 
“veterans not dishonorably discharged,” Congress contemplated authorizing 
hospitalization only to veterans who were subject to honorable or dishonor- 
able discharge. Contract surgeons or acting assistant surgeons are not sub- 
ject to honorable or dishonorable discharge, but are employed under a contract 
for a specified period of time, the War Department reserving the right to 
terminate the contract sooner and also having the right to annul the contract 
for misconduct or neglect of duty. 
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Therefore your submission presents the question as to correctness 
of your decision to the effect that the term “ veterans of any war” 
as used in section 202 (10) of the statute granting the benefits of 
hospitalization was intended to be and is restricted with respect 
to persons who served in any war, to those classes corresponding 
to the classes of persons who served in the World War and who were 
specifically granted benefits of disability compensation and medical 
and hospital treatment incident thereto under the terms of section 
200 of the World War veterans’ act. 

The following definition of the term “veterans of any war,” 
adopted by the Veterans’ Bureau, was first approved by this office 
in decision of June 11, 1923, 2 Comp. Gen. 791 (quoting from the 
syllabus) : 


* * * persons who served in any of the military or naval forces of 
the United States during the Mexican War, the Civil War, the Spanish- 
Amercan War, or the World War, or who served in the military or naval 
forces of the United States actually participating in the Boxer expedition, 
Cuban pacification, Nicaraguan campaign, Vera Cruz expedition, or the punitive 
expedition into Mexico. 
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This definition has since been enlarged to include veterans of mili- 
tary occupations, expeditions, campaigns, or other disturbances in 
which armed forces of the United States have been called to duty 
since the World War. Decision of September 13, 1928, A-23965, 8 
Comp. Gen. 112. There have been excluded from the application of 
the term National Guardsmen whose organizations were mustered 
into the Federal service but who were rejected from Federal serv- 
ice, 6 Comp. Gen. 327, and discharged draftees who never actually 
served in the military or naval forces, 7 Comp. Gen. 570. The basis 
of these decisions was that no service in the military or naval forces 
of the United States had been rendered in such cases. By your 
decision, supra, you have now restricted the word “ persons,” appear- 
ing in the above-quoted definition, to include only commissioned 
officers, enlisted men, and nurses (female), as those terms are defined 
in the World War veterans’ act. 

Compensation and medical and hospital treatment are all pro- 
vided for under one major heading of the statute, viz. “ Title II, 
Compensation and treatment.” Under section 200 of the World 
War veterans’ act the right to compensation is limited to “ any com- 
missioned officer or enlisted man * * *, any member of the 
Army Nurse Corps (female), or of the Navy Nurse Corps (female), 
when employed in the active service under the War Department or 
Navy Department. 

Medical and hospital treatment was first provided only as incident 
to the receipt of some other benefit, such as compensation or voca- 
tional training. See section 202 (6) of the statute. For the history 
of, and changes in, this section see act of October 6, 1917, 40 Stat. 
406; act of December 24, 1919, 41 Stat. 374; act of March 4, 1923, 42 
Stat. 1524; act of June 7, 1924, 43 Stat. 619; and act of March 4, 
1925, 43 Stat. 1306. There can be no doubt, of course, but that the 
treatment authorized under this section is limited to commissioned 
officers, enlisted men, and nurses (female), as those terms are defined 
in the law, who are entitled to the benefits of compensation. 

Later the benefits of medical and hospital treatment were extended 
to “any member of the military or naval forces of the United States 
not dishonorably discharged ” for injuries or diseases resulting from 
or aggravated by World War service. See section 202 (9) of the 
statute. For the history of, and changes in, this section see act of 
August 9, 1921, 42 Stat. 152; act of June 7, 1924, 43 Stat. 620; and 
act of March 4, 1925, 43 Stat. 1307. Unquestionably this extended 
the benefits of treatment to persons not entitled to compensation. 
But there is nothing to indicate that the phrase “ any member of the 
military or naval forces ” as used therein was intended to include any 
class of persons other than commissioned officers, enlisted men, and 
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nurses (female), as defined in the law. ‘The reasonable inference 
would seem to be that the intent was to extend the hospitalization 
benefits to the same classes of persons regardless of whether their 
disabilities were compensable. This inference is strengthened by 
the specific requirement in the statute that the member must not have 
been dishonorably discharged. This condition would seem to imply 
a status subject to honorable and dishonorable discharge as those 
terms are ordinarily understood under the military and naval laws 
and procedure. 

Finally, the benefits of treatment were extended to “ veterans of 
any war ” without regard to the nature or origin of their disabilities, 
under the terms and subject to the conditions specified in the above- 
quoted section 202 (10). For the history of, and changes in, this 
section see act of March 4, 1923, 42 Stat. 1524; act of June 7, 1924, 
43 Stat. 620; and act of July 2, 1926, 44 Stat. 796, above quoted. Here 
there is used the term “veteran” which did not appear in the 
earlier authorizations for medical and hospital treatment, but there 
is again coupled with the benefit the condition restricting it to those 
“ not dishonorably discharged,” implying a status subject to honorable 
and dishonorable discharge. 

For periods prior to the act of June 3, 1916, 39 Stat. 166, 171 
(secs. 1 and 10), which expressly included contract surgeons in the 
Army of the United States, contract surgeons of the Army em- 
ployed under authority of the acts of June 23, 1874, 18 Stat. 245, 
and February 2, 1901, 31 Stat. 752, were not generally considered 
as having a military status. See 7 Comp. Dec. 195, 10 éd. 1, and par- 
ticularly Byrnes v. United States, 26 Ct. Cls. 302; and Yemans v. 
United States, 52 Ct. Cls. 388. As to the status of contract surgeons 
for periods after June 3, 1916, see 3 Comp. Gen. 523, 524, and cases 
therein cited. In decision dated July 11, 1919, 26 Comp. Dec. 31, 32. 
the Comptroller of the Treasury, in denying the right of contract sur- 
geons of the Army to the $60 bonus under the act of February 24, 
1919, 40 Stat. 1151, determined the question on the character of their 
discharge and the general nature of their employment contract as 
follows: 


Even if it is granted that section 1406 is to be construed as embracing 
contract surgeons within its descriptive classification of “persons serving in 
the military forces,’ the limitations as to resignation, discharge, or return to 
an inactive duty status would effectually bar them from partic pation in the 
benefits of the act. While it might be said that the annulment of a contract 
is a discharge from service in a broad use of the term, it must be remembered 
that it is not so in a literal or military sense, and that the act under considera- 
tion s a military act, to be interpreted in accordance with the military terms 
which detine the military status of its beneficiaries. 

It is to be noted also that in all appropriation acts or other legislation 
relating to contract surgeons it has been the custom of Congress to name them 
separately as a class apart from officers of the Army or from any other class 
having a recognized military status for the purpose of pay and allowances. 
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Under all the circumstances of contract relations, civilian status, legislative 
language, and statutory and contractual limitations as to compensation, I am 
of opinion that contract surgeons are not entitled to the benefits of the section 
hereinbefore quoted. 

While the matter may not be entirely free from doubt, I find no 
sufficient reason or basis in law for reversing or disagreeing with 
your conclusion that contract surgeons of the Army and acting 
assistant surgeons of the Navy, who had a corresponding status 
(Rev. Stats., 1369, 1411, the act of May 4, 1898, 30 Stat. 380), who 
served during the Spanish-American War, are not entitled to hos- 
pitalization as “ veterans of any war” under the provisions of the 
World War veterans’ act. 

It is to be observed that the statute has specifically included within 
the benefits thereof “members of the Army Nurse Corps who served 
under contract between April 21, 1898, and February 2, 1901,” and 
the intention of the Congress thus appears that those named only, 
as under contract conditions, may be embraced within the benefits 
of the law, and hence that those classes of persons, in a contract or 
quasi-military status during the Spanish-American War not so 
named therein may not be included within the terms of the statute. 

As to Army paymasters’ clerks, the decisions seem generally to 
have recognized a military status. See 7 Comp. Dec. 715; 9 id. 90; 
13 id. 654; 14 id. 198; 15 id. 141; 18 id. 564; 27 Op. Atty. Gen. 493, 
506. See also United States v. Hendee, 124 U. S. 309, and, contra, as 
to mileage, United States v. Mouat, 124 U. S. 303, wherein was con- 
sidered the status of paymasters’ clerks of the Navy. However, 
it is clear that they were neither enlisted nor commissioned officers 
and they were not given an honorable or dishonorable discharge in 
the sense in which those terms are ordinarily applied under the mili- 
tary and naval laws. Therefore, for the reasons hereinbefore stated 
with respect to the two other classes, it is concluded that Army 
paymasters’ clerks who served during the period of the Spanish- 
American War are not entitled to the medical and hospital treatment 
provided under the World War veterans’ act for “ veterans of any 
war.” 

While it is possible that the Congress intended the term “ veterans 
of any war” to include persons other than commissioned officers, 
enlisted: men, and nurses (female), as those terms are defined in 
the World War veterans’ act, in the absence of any legislative ex- 
pression of such intent I am constrained to hold that such extension 
or enlargement of the term by construction is not authorized, and 
that before appropriated funds may be used to furnish medical 
and hospital treatment to classes of persons other than commissioned 
officers, enlisted men, and nurses (female) there must be specific 
legislative authority therefor. 
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Furthermore, the hospitalization of “ veterans of any war” with- 
out regard to the nature or origin of their disabilities under section 
202 (10) of the statute is not an absolute right but merely a privilege 
to be extended by the director only “so far as he shall find that 
existing Government facilities permit.” Therefore, even if it could 
be held that contract surgeons of the Army, acting assistant sur- 
geons of the Navy and Army, and paymasters’ clerks of the Army 
who served during the period of the Spanish-American War may 
be treated or considered as “ veterans” as that term is used in the 
statute, it would still be within the authority of the director to 
exclude them from the benefits if he should find that existing Gov- 
ernment facilities are not sufficient to take care of all veterans of 
any war, including such classes. 


(A-26581) 


TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICERS ON 
AMERICAN VESSELS 


Section 601 of the act of May 22, 1928, 45 Stat. 697, requiring that officers and 
employees of the United States traveling on official business overseas to 
foreign countries and to any of the possessions of the United States shall 
travel on ships registered under the laws of the United States when such 


ships are available, is applicable to travel of dependents of officers of the 
Navy. 

Reimbursement of the travel expenses of dependents of officers of the Navy 
must be based on travel over the usually traveled route, and determination 
of the availability of Government transports or of transportation on com- 


mercial ships registered under the laws of the United States must be based 
on the usually traveled route. 


When the dependents of an officer of the Navy, for their own convenience and 
pleasure, elect to travel over a circuitous route on a foreign-registered ves- 
sel, American vessels being available by the usually traveled route, the 
officer is not entitled to any reimbursement for their travel expenses. 


Comptroller General McCarl to Lieut. Felix L. Johnson, United States Navy, 

November 18, 1929: 

There has been received your letter of September 30, 1929, request- 
ing review of settlement of June 5, 1929, disallowing your claim 
for payment of transportation cost of dependents (wife and two 
children) from Annapolis, Md., to Manila, P. I., under orders of 
February 11, 1928, and modifying orders of April 26 and June 8, 
1928. Your orders of February 11, 1928, detached you from duty 
at the Naval Academy, Annapolis, Md., and directed you to proceed 
to San Francisco and report to the commandant, Twelfth Naval 
District, and the commanding officer of the U. S. S. Henderson for 
passage to Manila, P. I., and upon arrival to report to the com- 
mander in chief, Asiatic Fleet, for assignment. The orders of April 
26, 1928, modified the orders of February 11, 1928, directing you to 
proceed to Seattle, Wash., in time to take passage to Manila, P. L., 
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via the steamship President Jefferson of the American Mail Line 
sailing on June 16, 1928, instead of taking passage via the U. S. S. 
Henderson from San Francisco, Calif. The orders of June 8, 1928, 
further modified the prior orders of February 11 and April 26, 1928, 
in so far as here material, as follows: 

From: Bureau of Navigation. 

To: Lieutenant Felix L. Johnson, U. S. N., Aberdeen, N. CO. 

Subject: Authorized proceed via yacht Atlantic. 


Reference: (a) Bureau’s orders of 11 February, 1928, and modification of 26 

April, 1928. 

1. You are authorized to proceed to Santander, Spain, via the yacht Atlantic 
sailing from New York, N. Y., on or about 6 July, 1928, and to remain at 
Santander, Spain, not more than one week, 

2. You are hereby authorized to apply to the naval attaché, American 
Embassy, Madrid, Spain, for transportation to the Asiatic Station, via the 
Suez Canal. 

8. The above is authorized with the understanding that you will be entitled 
to no mileage or expense in excess of that allowed by reference (a). In case 
you do not desire to bear this expense, you will regard this authorization as 
revoked and return this letter to the Bureau of Navigation for cancellation. 


Section 601 of the act of May 22, 1928, 45 Stat. 697, provides: 


Any officer or employee of the United States traveling on official business 
overseas to foreign countries, or to any of the possessions of the United States, 
shall travel and transport his personal effects on ships registered under the 
laws of the United States when such ships are available, unless the necessity 
of his mission requires the use of a ship under u foreign ting: Provided, That 
the Comptroller General of the United States shall mot credit any allowance 
for travel or shipping expenses incurred on a foreign ship in the absence 
of satisfactory proof of the necessity therefor. 


It appears that your dependents were not furnished transporta- 
tion and that they performed travel from New York to Manila via 
Europe and Suez Canal on foreign registered vessels. 

Your orders to perform travel via Spain and Suez Canal were 
not mandatory but conditional, and were given with the under- 
standing that if you did not desire to bear all expenses in excess of 
that allowable for the travel as directed in orders of April 26, 1928, 
you should regard the authorization as revoked. 

Permission given you to travel via Europe did not authorize or re- 
quire your dependents to travel that route. Reimbursement of the 
travel expenses of an oflicer’s dependents must be based on travel over 
the usually traveled route, and determination of the availability of 
Government transport, or of transportation on a commercial ship 
registered under the laws of the United States, must be based on the 
usually traveled route. The fact that travel was not available on a 
ship registered under the laws of the United States over a circuitous 
route selected by an officer’s dependents for their own convenience 
and pleasure is not conclusive that such commercial ship was not 
available over the usually traveled route. Without reference to the 
availability of Government transport by the direct route it is appar- 
ent that commercial transportation could have been furnished your 
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dependents via Seattle or San Francisco on a United States regis- 
tered vessel. Accordingly, under the plain terms of the law, your 
dependents having elected to travel by circuitous route on a foreign 
registered vessel, you are not entitled to any reimbursement of their 
travel expenses. 

You suggest that the provisions of the act of May 22, 1928, were 
not generally known to the naval service when you made arrange- 
ments for the transportation of your dependents. You also cite de- 
cision A-24720 of October 17, 1928, 8 Comp. Gen. 196, as authority 
for not applying the terms of that act to-travel performed prior to 
November 1, 1928; also, that said act of May 22, 1928, is limited to 
the travel of officers and employees of the Government and does not 
apply to an officer’s dependents. 

As to the first suggestion, that the provisions of the act of May 22, 
1928, were not generally known to the naval service when you made 
arrangements for the transportation of your dependents, you stated 
in the submission of your claim that while in Washington about 
June 25 you saw the transportation officer in the Bureau of Naviga- 
tion, who advised you that in order for you to be reimbursed for 
dependents’ travel expenses it would be necessary for them to travel 
via vessel under American flag; also, that the transportation officer 
refused to authorize the naval attaché at Paris to furnish your de- 
pendents transportation under foreign flag. 

The question considered in the decision of October 17, 1928, was 
whether section 601 of the act of May 22, 1928, applied to officers 
and employees in returning from a foreign country as well as when 
going to a foreign country. The decision held that although the 
language of the first part of the act afforded some ground for hold- 
ing it applicable only for travel to a foreign country, the proviso 
therein requiring denial of credit for “any allowance for travel or 
shipping expenses incurred on a foreign ship in the absence of satis- 
factory proof of necessity therefor” clearly made it applicable to 
travel both going to and returning from a foreign country. How- 
ever, by reason of the doubt which may have existed in the adminis- 
trative services, credits for travel expenses returning to the United 
States upon a foreign vessel prior to November 1, 1928, were allowed. 
That exception, however, had no application for travel to a foreign 
country. For the same reason—the language of the proviso making 
the provisions of the section apply to all allowances for travel—it 
is evident that the act was intended to apply to all travel expenses 
reimbursable from Government appropriation, and therefore applies 
to travel expenses of the dependents of officers of the Navy. 
Upon review the settlement is sustained. 
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EMPLOYEES’ COMPENSATION COMMISSION—EXPENSES OF 
RECOVERING BODY OF DECEASED EMPLOYEE 


Amounts expended in recovering the body of an employee of the Government 
drowned while on duty are not reimbursable either as items of transporta- 
tion or burial of the body within the meaning of section 11 of the em- 
ployees’ compensation act of September 7, 1916, 39 Stat, 745, as amended by 
the act of February 12, 1927, 44 Stat. 1087. 


Comptroller General McCarl to E. V. Parker, Chief of Accounts, United States 

Employees’ Compensation Commission, November 19, 1929: 

Reference is made to your letter of May 22, 1929, forwarding with 
request for decision whether payment thereon is authorized an ad- 
ministratively approved voucher in favor of Dennis A. Sheedy in 
the amount of $226.58, covering certain items of expense incurred in 
recovering and transporting the body of his son, Leo H. Sheedy, 
civilian employee under the Engineer Department of the Army, who 
was accidentally drowned April 18, 1928, while employed as a deck- 
hand on the steamer Vauvoo, Keokuk, lowa. The drowning occurred 
away from the home of the employee. 

The voucher is made up of the following items: 


On April 21, J. V. Munson, for services in dragging the OT ceuinnan —-. $10. ! 
mS meter, for Gregus tne POL. emcee =O 
* 28, Wm. Ebenezer, for dragging the river 50. 
May 1, Elmer Edwards, for distributing hand bills offering rewards 10. 
- 5, Henry Brown, for rowing the claimant around certain 
islands Soeeeer cee Gee Wee... kn. 5.5 5. 00 
7, O. F. Wallace, for the use and damages to a trammel het 14.8 
11, Wm. Ebenezer, for dragging the river 20. 
19, Jim Burnett, for dragging river $.: 
19, Wm. Tilley as reward for recovery of the body_......_-_- 
19, Two railroad fares from Louisiana, Mo. to Ewing, Mo., 
for the transportation of the body . 78 
$226. 58 
There were claimed, also, additional items, including one of $10 
paid to Henry Zopht for digging a grave. The claimant stated that 
canceled check for this item was inclosed, dated June 30, 1928, but 
no such canceled check is with the papers in this office. These 
additional items apparently were administratively disapproved. 
The claim for the above items, aggregating $226.58, was adminis- 
tratively approved as incident to transportation, under the provisions 
of section 11 of the act of September 7, 1916, 39 Stat. 745, as amended 
by the act of February 12, 1927, 44 Stat. 1087, as follows: 


That if death results from the injury within six years the United States 
shall pay to the personal representative of the deceased employee funeral and 
burial expenses not to exceed $200, in the discretion of the commission, In the 
case of an employee whose home is within the United States, if his death 
occurs away from his home oflice or outside of the United States, and if so 
desired by his relatives, the body shall, in the discretion of the commission, be 
embalmed and transported in a hermetically sealed casket to the home of the 
employee. * * 
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There are two distinct provisions in this section, the first author- 
izing the payment of funeral and burial expenses of not to exceed 
$200; the second, which is limited to persons dying away from home 
or outside of the United States, authorizing the embalming and 
transportation of the body in a hermetically sealed casket to the 
home of the employee. 

It appears from your accounts in this office that there was paid to 
claimant, August 16, 1928, per voucher 52585, check No. 53348, the 
sum of $524.50, described as “ burial expenses and transportation in 
the case of Leo H. Sheedy. Away from O. S.” Receipted under- 
taker’s bills, other supporting papers, and explanatory notes indi- 
cate that of the above amount $350 was paid as transportation (her- 
metically sealed casket for transportation purposes), and the balance 
of $174.50 as burial expenses, consisting of clothing, undertaker’s 
services, vault, flowers, lining of grave, and motor hearse. 

The question now presented is whether the amounts paid for recov- 
ering the body from the river may be reimbursed under the above- 
quoted statute, either as incident to transportation or as incident to 
burial and funeral expenses. In decision of January 15, 1929, A- 
25523, denying claim for amounts expended for dragging the river in 
an attempt to recover the body of Karl Franz, who was drowned 
but whose body was not recovered, it was stated : 

* * * it may not accurately be said the expenses of funeral or burial or 


for transportation of the body can possibly arise unless and until the body is 
found. * * * 


The inference may have been drawn that if the body was recovered 
amounts theretofore expended in searching for the body might be 
authorized. However, no such inference was intended. 

Expenses of recovering the body in the present case were assumed 
by the father of the deceased, and until the body was produced the 
responsibility of the Government for transportation or funeral and 
burial expense could not arise under the controlling statutes. Whil2 
it is true that the body must be recovered before the same may be 
transported or buried, the cost of recovery was not in contemplation 
by the Congress when providing relief from Government funds for 
transportation and funeral and burial expenses. Compare appro- 
priation act of March 5, 1928, 45 Stat. 171, providing for “ care ” of 
the body in addition to items of transportation and burial. 

The employees’ compensation act makes a definite limitation of 
$200 for funeral and burial but apparently no limitation for items 
of transportation actually expended, including embalming and her- 
metically sealed casket. There would be no more reason for includ- 
ing expenses of recovering the body as an item of transportation than 
there would be to consider the same as an item of funeral or burial 
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subject to the limitations of the statute. Hence, payment of ex- 
penses of recovering the body under either funeral and burial ex- 
penses or transportation expenses would be of such doubtful legality 
as not to justify an extension of the statute by construction to cover 
euch expenses. 

You are advised, therefore, that payment on the vouchpr as pre- 
sented is not authorized. The item of $4.78 for two railway fares 
from Louisiana, Mo., to Ewing, Mo., for the transportation of the 
body may be paid as an item of transportation. 


(A-29309) 


MILEAGE—ARMY OFFICER ORDERED TO TEMPORARY DUTY FROM 
LEAVE 


An officer of the Army who, while on leave of absence, is ordered to temporary 
duty is entitled to mileage from the place he received the order to the 
place of temporary duty, if not on the direct route of return to his 
permanent station from where he is on leave of absence, but not from 
the place of temporary duty to his permanent station where the distance 
is less than he would have had to travel at his own expense had the orders 
to perform temporary duty not intervened. 6 Comp. Gen. 702 distinguished. 


Comptroller General McCarl to Capt. R. G. Jenks, United States Army, No- 

vember 19, 1929: 

There has been received your request for review of settlement No. 
K-47907-W, dated July 25, 1929, disallowing credit in your dis- 
bursing accounts for $145.03, on account of payment for mileage 
to Capt. Alan W. Jones, Infantry, United States Army, for travel 
performed in August, 1928, from Prescott, Wash., where he was on 
ieave, to Camp Perry, Ohio. 

While stationed at Fort Benning, Ga., Captain Jones was, by 
Special Orders No. 104, headquarters, the Infantry School, Fort 
Benning, Ga., granted ordinary leave for one month, effective June 1, 
1928, and academic leave for two months, effective July 1, 1928, of 
which he availed himself and proceeded to Prescott, Wash., to which 
place there were addressed to him orders from The Adjutant General 
of the Army, dated July 19, 1928, reading as follows: 


1. The Secretary of War directs as necessary in the military service that 
you proceed, at the proper time, from Prescott, Washington, to Camp Perry, 
Ohio, and report in person on August 15, 1928, to the executive officer, national 
matches, 1928, for temporary duty in connection with the matches until such 
time as will enable you to return to your proper station, Fort Benning, Georgia, 
and report for duty on September 18, 1928, 

2. The travel involved is chargeable to procurement authority N 30 P 
5040 A 3035_9. 


Captain Jones left Prescott pursuant to these orders August 11, 
1928, and completed the journey to Camp Perry August 15, 1928. 
He was paid August 21, 1928, for this travel on your voucher No. 41, 
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heing for 2,385 miles at 8 cents per mile, $190.80, less 227 miles land- 
grant travel at 3 cents per mile, $6.81, or the net amount of $182.99. 
There appears nothing to show when this officer returned to Fort 
Benning, but subsequent pay vouchers show him on duty at that 
station. The officer, it would appear, upon completion of the tem- 
porary duty assigned at Camp Perry, returned to his station from 
which he was granted leave at his own expense. Credit was allewed 
on this payment in the amount of $38.96, representing mileage for 
the difference between the distance by the shortest usually traveled 
route from Prescott to Fort Benning and the distance between these 
places by way of Camp Perry, being for 487 miles. The disallowance 
of the difference, $145.03, was believed to be required under the 
decision of April 29, 1927, 6 Comp. Gen. 702. 

The well-established rule is that mileage is authorized from Pres- 
cott, Wash., the place where Captain Jones received his orders. to 
Camp Perry, Ohio, the place where he was directed to perform tem- 
porary duty, but the distance from the latter place to his permanent 
station at Fort Benning, Ga., being less than from Prescott to Fort 
Benning, it was his obligation to return at his own expense from his 
temporary duty station to the place from which he was granted 
leave. Foster v. United States, 43 Ct. Cls. 170; 15 Comp. Dec. 599; 
16 id. 179. 

The decision cited, 6 Comp. Gen. 702, merely determined that an 
officer may not secure payment of mileage on return from a leave of 
absence to his permanent station because of being ordered to per- 
form a temporary duty on the direct route from place of leave to 
his permanent station even though he relinquished a portion of his 
leave of absence, the principle stated in 18 Comp. Dec. 294, case of 
General Greely, being applicable to such a case. Neither of those 
holdings has any application to the facts in this case. 

The payment on the voucher in question was correct, and upon 
review the settlement is reversed. The amount of $145.03 disallowed 
will be passed to your credit in the next settlement of your accounts. 


(A-22652) 
COMPENSATION—FORFEITURES—MAIL MESSENGERS 


A mail messenger who steals mail intrusted to him for carriage is not entitled 
to compensation accrued but not paid at the time his contract is terminated 
by the Post Office Department because of such offense. 


Comptroller General McCarl to the Postmaster General, November 22, 1929: 

I have your letter of November 8, 1929, requesting decision whether 
a mail messenger, whose compensation for his services in carrying 
the mail is fixed by a contract consisting of proposal to carry the 





DECISIONS OF THE COMPTROLLER GENERAL 217 


mail for a certain sum and the acceptance of said proposal, forfeits 
his right to compensation earned but not paid at the date his services 
are terminated by the department because he stole mail matter in 
his charge as mail messenger. 

You state that a mail messenger is required to take the oath of 
office prescribed by section 32, Postal aws and Regulations, in which 
he swears or affirms that he will carefully perform all of the duties 
required of him and abstain from everything forbidden by the laws 
in relation to the establishment of post offices and post roads in the 
United States, etc. 

It is clear that the stealing by a mail messenger of mail intrusted 
to him for carriage would be an offense directly connected with his 
employment and a violation of his oath of office and a breach of his 
contract of employment. As a mail messenger’s compensation is 
fixed by the contract at a stipulated rate per annum, no valid dis- 
tinction can be drawn between such a case and that of a postal 
employee whose compensation for his services is fixed by law or 
regulation rather than by contract. 

You are advised that a mail messenger who steals mail intrusted 
to him for carriage is not entitled to compensation accrued but not 


paid at the time his services are terminated for such offense. See 
¢ Comp. Gen. 757. 


(A-29455) 
PUBLIC BUILDINGS—CAFETERIAS 


Upon the administrative determination that a cafeteria in the new Department 
of Commerce Building in Wash ngton, D. C., is a necessity for the proper 
use of the building and that it can be more economically provided by 
including it in the plans for the building, and the appropriations for the 
new building are made based upon estimates includ ng the cost of a 
cafeteria and equipment, payment therefor may be made from the appro- 
priation for the construction of the building. 


Comptroller General McCarl to the Secretary of the Treasury, November 
22, 1929: 


There has been received your letter of November 8, 1929, as follows: 


Under the provisions of the public building act-of May 25, 1926 (44 Stat. 
630), it was provided “that to enable the Secretary of the Treasury to provide 
suitable accommodat.ons in the District of Columbia for the executive depart- 
ments, and independent establishments of the Government not under any execu- 
tive department * * *, he is hereby authorized and directed to acquire, 
by purchase, condemnatjon, or otherwise, such sites and additions to sites as 
he may deem necessary, and to cause to be constructed thereon, and the lands 
belonging to the Government, conveniently located and available for the pur- 
pose, * * * adequate and suitable buildings” for the foregoing purpose. 
This act provides further “that all sketches, plans, and estimates for buildings 
shall be approved by the Secretary of the Treasury and the heads of the execu- 
tive departments which are to be located in such buildings,” and also that no 
contract shall be let for any building or enlargement, or extension, of any 
building in the District of Columbia, under the provisions of this act, without 
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the approval of the Public Buildings Commission as to the assignment and 
general arrangement of space therein. 

It has long been established that rest rooms, cafeterias, emergency medical 
attention, etc., are necessary adjuncts to the proper functioning of the various 
executive offices and bureaus where large numbers of employees are housed in 
a single building. The question of the proper accommodation of the Govern- 
ment employees who will be housed in the “triangle” area for luncheon service 
will be increasingly difficult as the building program goes forward, with a 
consequent reaction on employees’ efficiency in the event that suitable provision 
is not made near or in the new buildings. 

This situation was recognized by the Secretary of the Treasury and the Sec- 
retary of Commerce in the development of the plans for the building for the 
Department of Commerce, which will eventually house between eight «nd 
nine thousand employees, and provision was made in the drawings and specifi- 
cations for the assignment of space for, and the equipment of, a cafeteria of 
suitable size, it having been determined, as an administrative question, that 
the cafeteria was a necessity. 

The plans as developed by the Secretary of the Treasury have been approved 
by the Public Buildings Commission, and the appropriations for the building 
are based on the complete equipment of the cafeteria. The successful con- 
tractor has based his bid on the complete cafeteria, and has taken bids from 
subcontractors for the necessary work of roughing in and for the furnishing 
and installation of equipment. 

In view of the fact that it has been administratively determined that the 
assignment of space for the cafeteria and its equipment is a necessity and 
the plans and specifications have been approved by the Secretary of Commerce 
and the Public Buildings Commission, it is respectfully requested that you 
advise whether the payments to the contractor for the cafeteria will be ques- 
tioned, especially in view of the fact that the appropriations are based on this 
contingency and are adequate for the purpose. 

In this connection it is well to call your attention to the fact that it is 
necessary that the “ roughing-in” work for water, steam, gas, and electric 
outlets must be done in the early stages of building construction, and that the 
contractor has arranged the roughing in to accommodate the equipment which 
he has selected as meeting the specifications. If it now becomes necessary to 
make a deduction from the contract for the elimination of the cafeteria equip- 
ment, and it later becomes necessary, under competition, to select other equip- 
ment, the contract for the installation of such other equipment will of necessity 
require changing the outlets, and to a large extent the original roughing in, at 
a consequent increase in price to the Government. Or, if the same manu- 
facturer who is to furnish the equipment under the contract offers his equip- 
ment as being the only equipment which is adapted to the roughing-in work 
as installed, it is very doubtful that it will be supplied at the same price at 
which it is now offered to the general contractor. 


It is a well-established rule that an appropriation for the con- 
struction of a public building is available only for the cost of con- 
struction proper and for such equipment and fixtures as are per- 
manently attached to the building and so essentially a part thereof 
that the removal of the same might cause substantial damage to the 
building. 26 Comp. Dec. 111; 7 Comp. Gen. 474. It appears from 
your submission, however, that the contemplated equipment for the 
cafeteria in the new Department of Commerce Building is such as 
to require special arrangements in the structure for water, steam, 
gas, and electric outlets, and that if contract for equipment were to 
be let separately it might necessitate structural changes in such items. 
In view of the administrative determination that the cafeteria is a 
necessity which can be provided more economically by including it 
in the plans of the new building, and of the further fact that the 
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estimates upon which the appropriations for the building were made 
are stated by you to have included provision for the cafeteria and 
equipment, this office will offer no objection to otherwise proper pay- 
ments to the contractor for cafeteria equipment furnished under the 
general contract as a part of the construction costs of the building. 
7 Comp. Gen. 619. 


(A-29378) 
VETERANS’ BUREAU—MEDICAL TREATMENT—STATE HOSPITALS 


For periods on and after July 2, 1926, a State is not entitled to be reimbursed 
by the United States for medical and hospital care and treatment of 
veterans prior to the time the Veterans’ Bureau assumes jurisdiction and 
control over such veterans and authorizes the care and treatment. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

November 23, 1929: 

There has been forwarded to this office for direct settlement the 
claim of the department of public institutions, bureau of support and 
parole of insane, State of Minnesota, for $230.29 for care and main- 
tenance, in the Fergus Falls State Hospital, of Douglas C. Price, 
World War veteran, for the periods January 12, 1927, to July 1, 
1927; July 7, 1927, to November 17, 1927; and November 20, 1927, to 
December 22, 1928. 

Douglas C. Price filed a claim for disability compensation on 
August 13, 1922, alleging rheumatism and a mental condition, which 
claim was disallowed September 16, 1922. On January 17, 1927, 
notice was received in the Veterans’ Bureau regional office that Price 
had been committed to the State hospital for the insane at Fergus 
Falls by a probate court, and it was requested that an investigation 
be made to determine whether the mental condition was due to mili- 
tary service. Service connection was at first denied February 11, 
1927, but later established on December 22, 1928, from and after 
which date hospitalization in the State institution was authorized by 
the Veterans’ Bureau. Compensation award for dementia prccox 
was approved March 9, 1929, effective January 12, 1927. 

The periods for which the State of Minnesota is claiming reim- 
bursement for care of this veteran were prior to the authorization 
of hospitalization by the Veterans’ Bureau but during the time cov- 
cred by the retroactively effective award of disability compensation, 
the Veterans’ Bureau having administratively approved the claim 
on the basis of an administrative certificate by the regional medical 
officer that the condition for which unauthorized treatment was ren- 
dered constituted a medical emergency at a time when bureau facili- 
ties were not feasibly available and delay in obtaining treatment 
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would have been hazardous, the action of the bureau being based on 
the last proviso of section 202 (9) of the World War veterans’ act. 
dated June 7, 1924, 43 Stat. 620, as follows: 

* * * Provided, That where a beneficiary of the bureau suffers or has 
suffered an injury or contracted a disease in service entitling him to the benefits 
of this subdivision,, and an emergency develops or has developed requiring 
immediate treatment or hospitalization on account of such injury or disease, 
and no bureau facilities are or were then feasibly available and in the judg- 
ment of the director delay would be or would have been hazardous, the director 
is authorized to reimburse such beneficiary the reasonable value of such service 
received from sources other than the bureau. 

However, the claim here involved is not a claim of a beneficiary 
for reimbursement, but is of the class considered in decision dated 
May 26, 1925, 4 Comp. Gen. 999, 1002, wherein the above-quoted 
statute was considered, and it was concluded as follows: 

In the absence of a statute definitely authorizing payment from Government 
funds for periods of hospitalization prior to the date the Veterans’ Bureau 
assumed jurisdiction and authorized hospitalization, such payment is not 
authorized. 

In other words, it was concluded that the above-quoted proviso 
relative to emergency treatment formed no basis for a State to claim 
reimbursement for the care it would otherwise have been required to 
furnish its citizens prior to the authorization of treatment by the 
bureau, from which date the Government assumed jurisdiction over 
the veteran. 

This decision was affirmed July 22, 1925, and again on February 
11, 1926, 5 Comp. Gen. 614, wherein the matter was given further 
consideration, it being held therein as follows (quoting from the 
syllabus) : 

There is no authority for the use of appropriated moneys to pay or reim- 
burse State hospitals or institutions for medical care and treatment furnished 
insane veterans of the World War prior to the date the Director of the Veterans’ 
Bureau authorized their hospitalization, and such authorization may not 
be considered as retroactively effective to cover the period of time the State had 


furnished the veteran hospitalization without any request, direction, or au- 
thorization therefor from the Veterans’ Bureau. 4 Comp. Gen. 999 affirmed. 


By the act of July 2, 1926, 44 Stat. 795, subsequent to these deci- 
sions, the Congress amended section 202 (3) of the World War 
veterans’ act to provide as follows: 

* * * Provided further, That where any person entitled to the benefits of 
this paragraph has heretofore been hospitalized in a State institution, the 
United States Veterans’ Bureau is hereby authorized to reimburse such per- 
son, or his estate, where payment has been made to the State out of the funds 
of such person, or to reimburse the State or any subdivision thereof where no 


payment has been made for the reasonable cost of such services from the date 
of admission. 


After this enactment it was held in decision of December 6, 1926, 
6 Comp. Gen. 382 (quoting from the syllabus), as follows: 








{ 
' 
; 
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Under section 9 of the act of July 2, 1926, 44 Stat, 795, a beneficiary of the 
Veterans’ Bureau entitled to disability’ compensation under the provisions of 
paragraph (1), (2), or (3) of section 202 of the act of June 7, 1924, 43 Stat. 
618, may be reimbursed for payments made by him to State institutions for 
the cost of medical care and treatment incurred prior to July 2, 1926, during 
periods covered by such awards of disability compensation, although hos- 
pitalization in the State institutions was not authorized by the Veterans’ Bu- 
reau. 4 Comp. Gen. 999 and 5 id. 614 no longer controlling for periods prior 


to July 2, 1926. 

The Congress plainly showed an intention to validate only the 
claims of States and beneficiaries or their estates for unauthorized 
treatment furnished prior to the date of the act and not to provide a 
basis for further similar claims. For periods on and after July 2, 
1926, the situation is as though the statute of that date, above quoted, 
had not been enacted and the decisions of this office above cited 
rendered prior to said enactment are for application. It is unneces- 
sary herein to repeat the reasons therein given which formed the 
basis for the conclusion that a State is not entitled to be reimbursed 
by the United States for medical and hospital care and treatment of 
veterans prior to the time the Veterans’ Bureau assumes jurisdic- 
tion and control over such persons and authorizes the care and 
treatment. 

Particular reference is made in the record to the fact that this 
office has certified for payment in the preaudit certain vouchers pre- 
sented by States for similar treatment prior to authorization of the 
bureau. It appears that a few such vouchers have been inadvertently 
certified for payment, but the action therein may not be considered 
as authorizing other such erroneous or illegal payments. 

The instant claim must be and is disallowed. 


(A-29564) 


PANAMA CANAL—RETIRED EMERGENCY OFFICERS—DOUBLE 
COMPENSATION 


A retired emergency officer who is entitled to retired pay under the act of May 
24, 1928, 45 Stat. 735, is not a person “ in the military or naval service of the 
United States” within the meaning of section 4 of the Panama Canal act 
of August 24, 1912, 37 Stat. 561. 

The act of May 24, 1928, 45 Stat. 735, is a part of the provisions made for dis- 
abled veterans of the World War, and in the construction of statutes 
imposing disabilities on persons in the military or naval service with respect 
te employment in the Federal civil service the act of May 24, 1928, should 
have a construction in keeping with its purpose. 


Comptroller General McCarl to the Governor of the Panama Canal, November 
23, 1929: 
There has been received, by your direction, from the chief of office 
request for decision whether Dr. Luther Bach, who has been ap- 
pointed a physician under the Panama Canal at a salary of $4,000 
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per annum, may be paid his Panama Canal salary without deduc- 
tion of the retired pay paid to him under the act of May 24, 1928, 
45 Stat. 735. Section 4 of the Panama Canal act of August 24, 1912, 
87 Stat. 561 (Title 48, sec. 1305, U. S. C.), provides: 


* * * If any of the persons appointed or employed as aforesaid shall 
be persons in the military or naval service of the United States, the amount 
of the official salary paid to any such person shall be deducted from the amount 


of salary or compensation provided by or which shall be fixed under the terms 
of this act. * * * 


This provision has been amended by the act of March 12, 1928, 45 
Stat. 310 (Title 48, sec. 1305-a, Supl. U. S. C.), as follows: 


That section 4 of the Panama Canal act, as amended, shall not be con- 
strued as requiring the deduction of the retired pay or allowances of any retired 
warrant officer or enlisted man of the Army, Navy, Marine Corps, or Coast 
Guard, or the training pay, retainer pay, or allowances of any warrant officer 
or enlisted man of the reserve forces of the Army, Navy, Marine Corps, or 
Coast Guard, from the amount of the salary or compensation provided by or 
fixed under the terms of the Panama Canal act, as amended. 


Section 4 of the Panama Canal act and the similar provision in 
the preceding act of June 28, 1902, 32 Stat. 481, have been uniformly 
construed to require the deduction of the retired pay of officers of 
the Army or Navy employed under the Panama Canal. 

The question presented by your submission is whether Doctor 
Bach, who has been retired as a first lieutenant under the emerg- 
ency officers’ retirement act and receives retired pay of $125 per 
month, is in the military or naval service of the United States. If 
he is in the military or naval service of the United States, tle retired 
pay or Official salary must be deducted from the Panama Canal sal- 
ary. If he is not in the military or naval service, the retired pay is 
not required to be deducted. 

The act of 1928 provides that officers within its terms— 


shail * * * be placed upon, and thereufter continued on, separate retired 
lists, hereby created as a part of the Army, Navy, and Marine Corps of the 
United States, to be known as the emergency officers’ retired list of the Army, 
Navy, or Marine Corps of the United States, respectively, with the rank held by 
them when discharged from their commissioned service, and shall be entiifed to 
the sume privileges as are now or may hereafter be provided for by law or regu- 
lations for officers of the Regular Army, Navy, or Marine Corps who have been 
retired for physical disability incurred in line of duty, and shall be entitled to 
all hospitalization privileges and medical treatment as are now or may here- 
after be authorized by the United States Veterans’ Bureau, and shall receive 
* * * yetired pay at the rate of 75 per centum of the pay to which they 
were entitled at the time of their discharge from their commissioned service, 
except pay under the act of May 18, 1920: Provided, That all pay and allowances 
to which such persons or officers may be entitled under the provisions of this 
law shall be paid solely out of the military and naval compensation appropria- 
tion fund of the United States Veterans’ Bureau, and shall be in lieu of all dis- 
bility compensation benefits to such officers or persons provided in the World 
War veterans’ act, 1924, and amendments thereto, except as otherwise authorized 
herein, and except as provided by the act of December 18, 1922: * * * And 
provided further, That the retired list created by this act of oflicers of the Army 
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shal! be published annually in the Army Register, and said retired list of officers 
of the Navy and Marine Corps, respectively, shall be published annually in the 
Navy Regisier. 

Section 1 of the national defense act, 41 Stat. 759, provides: 


That the Army of the United States shall consist of the Regular Army, the 
National Guard while in the service of the United States, and the Organized 
Reserves, including the Officers’ Reserve Corps and the Enlisted Reserve Corps. 


Section 2 of the same act prevides that the Regular Army shall 
consist of the various branches, staff corps, and departments, and— 
* * * the officers and enlisted men of the retired list; and such other offi- 
cers and enlisted men as are now or may hereafter be provided for. * * * 

The beneficiaries of the act of May 24, 1928, must not be less than 
30 per cent physically disabled, a percentage of disability, by the 
standards used in the War Department, disqualifying for active mili- 
tary service; many of the beneficiaries are disabled in a greater de- 
gree, up to and including 100 per cent; some are blind; and the 
specific reference in the act of May 24, 1928, to the act of December 
18, 1922, 42 Stat. 1064, now subparagraph (5) of section 202 of the 
World War veterans’ act, 43 Stat. 619, is to a provision for a nurse 
“if the disabled person is so helpless as to be in constant need of a 
nurse or attendant.” It is clear that the Congress, in the act of May 
24, 1928, was not legislating under its constitutional authority to 
raise and support armies or to provide and maintain a navy. The 
beneficiaries are not by the act subjected to the Articles of War or 
the Articles for the Government of the Navy, and the act itself, by its 
provision for privileges, benefits, and retired pay in lieu of com- 
pensation under the World War veterans’ act, was merely the ex- 
tension to a particular portion of disabled veterans for whom pro- 
vision therefor had been made in the way of compensation, hospi- 
tal treatment, nursing and attendance in the World War veterans’ 
uct, of privileges, benefits, and honors equivalent to those accorded 
officers of the Regular Army, Navy, or Marine Corps retired for 
physical disability. The act does not contemplate that the disabled 
veterans receiving those privileges, benefits, and honors shall have 
any duty or responsibility under the War Department or Navy De- 
partment by reason of having been placed on a special retired list 
“ecreaied as a part of the Army, Navy, or Marine Corps of the 
United States.” The act is, in fact, a part of the provisions made for 
disabled veterans of the World War, and in the construction of stat- 
utes imposing disabilities on persons in the military or naval service 
with respect to employment in the Federal civil service the act of 
May 24, 1928, should have a construction in keeping with its pur- 
poses. Understood in this light, there is no difficulty in reaching the 
conclusion that former emergency officers of the Army, Navy, or 
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Marine Corps who are placed on the emergency officers’ retired list 
by the Director of the United States Veterans’ Bureau as within the 
terms and conditions of the act of 1928 are not “ persons in the mili- 
tary or naval service of the United States.” You are accordingly 
advised that if Doctor Bach is appointed under the Panama Canal 
his Panama Canal salary may be paid without deduction of 
payments made to him by the United States Veterans’ Bureau under 
the provisions of the act of May 24, 1928. 


(A-29545) 


COURT COSTS—PROCEEDINGS AGAINST OFFICIALS OF THE 
UNITED STATES 


Extraordinary proceedings against officials of the United States in their official 
capacity are in effect proceedings against the United States in so far as 
costs of the proceedings ure concerned, and such costs, when properly taxed, 
may be paid under the appropriation “ Miscellaneous expenses, United 
States courts.” 


Comptroller General McCarl to the Attorney General, November 25, 1929: 


There has been received your letter dated November 16, 1929, 
your file JWG, 62-154, as follows: 


Inclosed herewith you will find a copy of a letter from the Secretary of 
War, dated November 12th, together with a statement of costs taxed against 
the defendants in the case of the Delaware Railroad Company and the Pennsyl- 
vania Railroad Company, plaintiffs, vs. James W. Good, Secretary of War, 
Robert P. Howell, and Leonard E. Wales, defendants, No. 509 in equity, in 
the United States District Court at Wilmington, Delaware. 

You will note that in the case mentioned a final decree was entered June 15, 
1929, reciting certain rights of the parties, and denying the injunction and 
ordering that the plaintiffs recover their taxable costs. 

In a decision rendered by Comptroller Tracewell on September 27, 1909, 16 
Comp. Dec. 166, it is stated that “The Government or its agencies only pay 
costs when an adverse decision is rendered and costs finally taxed thereon.” 
In view of the foregoing, your decision is requested as to whether the bill 
of costs amounting to $70.10 is payable by the Government, and if so, whether 
the payment should be made by the War Department or by the Department 
of Justice. If payable by this department, please indicate the appropriation 
which should be charged therewith. 


{t appears that the United States acquired the Chesapeake & Dela- 
ware Canal; that a number of years prior thereto the Delaware Rail- 
road Co. had constructed a bridge across the canal; and that the 
Secretary of War, by virtue of the ownership of the United States 
of the canal, and the act of March 3, 1899, 30 Stat. 1150, 1155, served 
notice on the railroad company to remove the bridge as an obstruc- 
tion to navigation in the canal. Thereupon the railroad company 
instituted proceedings against the Secretary of War, the engineer 
in charge of improvements being made on the canal, and the United 
States attorney for the district of Delaware to enjoin the removal of 
the bridge by the defendants or their compelling, by a resort to 
criminal proceedings, its removal or alteration by the plaintiffs, un- 
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less and until compensation and damages for such removal or altera- 
tion had been paid or provided for. 

The case came on for hearing before the United States District 
Court for the District of Delaware, and in an opinion dated August 
15, 1923, reported as Delaware Railroad Company et al. v. Weeks, 
Secretary of War et al., 293 Fed. Rep. 114, 122, the plaintiffs were, 
in part, successful in obtaining the relief demanded in their bill of 
complaint. It is reported in the inclosure of November 12, 1929, by 
the Secretary of War, that subsequent to the opinion of the court 
“the differences between the parties were composed by an agreement 
involving reconstruction of the bridge at the joint cost of the Gov- 
ernment and the railroad company,” and that thereafter, on June 
15, 1929, a final decree was entered reciting certain rights of the par- 
ties “denying the injunction and ordering that the complainants re- 
cover their taxable costs,” which have been taxed and submitted in the 
sum of $70.10. 

As pertinently stated by the Attorney General in the letter dated 
November 14, 1929, to this office concerning certain mandamus pro- 
ceedings against the Director of the Veterans’ Bureau and the Secre- 
tary of War now pending in the courts of the District of Columbia 
concerning their official acts, the cases are in substance and effect 
suits against the United States and that they had been treated as 
such for the purposes of the payment of the cost of printing the 
record and briefs, etc. See also letter dated August 9, 1927 
(A-13198), of this office to the Attorney General relative to the pay- 
ment of costs in certain injunction proceedings against officials of the 
United States concerning their official accounts. It was there stated 
that the taxed costs of proceedings should be paid from the appro- 
priation “ Miscellaneous expenses, United States courts.” The taxed 
court costs in this case, likewise, should be paid under said appro- 
priation. 


(A-29453) 
PUBLIC FUNDS—ADVANCES—FEDERAL POWER COMMISSION 


Requisitions for the advance of public funds to a disbursing officer of the 
Federal Power Commission may not be recognized by the Comptroller 
General of the United States unless they are approved either by the chair- 


man of the commission or by the executive secretary, to whom such duty 
has been specifically delegated. 


Comptroller General McCarl to the Chairman of the Federal Power Commis- 
sion, November 26, 1929: 


There has been received, presumably by your direction, the follow- 
ing communication from the executive secretary of your commission, 
addressed to the chief of the bookkeeping division of this office: 
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1 return the requisition for disbursing funds received with your letter of 
even date, having given the same my approval, in order that advance of funds 
may not be delayed. 

With reference to your letter and to telephone conversation between your- 
self and the chief clerk of the commission I have to invite attention to section 
2 of the Federal water power act and to the commission's formal orders, Nos. 
1 and 2. These appear at pages 33 and 201 of the enclosed copy of the third 
annual report. The act authorizes the commission to appoint an executive 
secretary and to prescribe his duties. Paragraph 2 of Order No. 2 prescribes 
as part of thuse duties— 

“To supervise under the act and regulations All personnel that may be em- 
ployed by or detailed or assigned to the commission, and to prescribe their 
duties within the limits of the act and regulations.” 

Pursuant to this authority, by memorandum of October 8, 1929, copy of 
which has been forwarded to the Comptroller General, the chief clerk of the 
commission was instructed to sign (paragraph 5) : 

“ Routine fiscal business of the operations division, including approvals of 
pay rolls and vouchers, acknowledgment of remittances, and correspondence 
relating to suspensious, disallowances, and explanations, of expense accounts.” 

The administrative certification of requisitions such as the enclosed is re- 
garded at this commission as a matter of routine fiscal business. As such 
it clearly comes within the authorization in the memorandum of October &, 
and within the specific authorizations above quoted from the Federal water 
power act and Order No. 2 of the commission. 

Consideration has been given to the two decisions mentioned by you (17 
Comp. 315; 27 id. 256), but us the first construes an act specifically applying 
to the Secretary of the Interior and the latter an act spec.ficaily mentioning 
duties of the chief of finance and the Secretary of War, which acts have no 
reference to the Federal Power Commission, it is not understood that they are 
applicable in this case, which, as above stated, rests upon the act constituting 
the commission and regulating its operations. 

I would request further consideration of the question at issue and advice at 
your early convenience. 


All steps relating to expenditure of public moneys involve an 
administrative responsibility, primarily that of the administrative 
head, and may not be classed routine. The fact that the moneys of 
the public are concerned requires this strict official responsibility 
and limits the class of those who may act therein. The requisitioning 
for advances of public moneys is a preliminary to paying out of 
public moneys. The duty of signing requisitions for advances of 
public moneys for disbursement is that of the head of the respective 
departments or establishments and may be delegated only where 
authorized by law. Section 2 of the act of June 10, 1920, 41 Stat. 
1063, creating the Federal Power Commission, authorizes the <om- 
mission to appoint an executive secretary and to “prescribe his 
duties.” This may be regarded as authorizing the commission to 
delegate to the executive secretary the duty of signing requisit:ons 
for moneys, as appears to have been done by Order No. 1, issued by 
the chairman of the commission July 31, 1920, but there is room for 
doubt on this point, as the Congress usually employs more specific 
terms when the delegation of official authority is contemplated. See 
in this connection section 311 (e) of the act of June 10, 1921, 42 
Stat. 25, and section 5 of the act of June 7, 1924, 43 Stat. 608. 
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Order No. 2, dated August 23, 1920, prescribes other duties to be 
performed by the executive secretary, among which is the duty “to 
supervise under the act and regulations all personnel that may be 
employed by or detailed or assigned to the commission and to pre- 
scribe their duties within the limits of the act and regulations.” 

The executive secretary contends that the quotation from Order 
No. 2 authorizes him to delegate to the chief clerk the authority to 
perform the duties specifically delegated to the executive secretary by 
Order No. 1. If this were possible there would be no end to the 
delegation of duties, as it would be possible under such a construe- 
tion for the executive secretary to delegate to the chief clerk the 
duty to prescribe the duties of others, and the chief clerk could then 
delegate that duty to a stenographer, clerk, or messenger. Such a 
redelegation of authority may not be recognized under existing 
law. 

While the decisions in 17 Comp. Dec. 315 and 27 id. 256 construed 
laws specifically applicable to the Department of the Interior and the 
War Department, the laws so construed are similar, in so far as they 
refer to the delegation of duties, to the statute applicable to the 
Federal Power Commission, and the decisions are, therefore, for ap- 
plication here. See also 18 Comp. Deé. 531. 

It must be held, therefore, that requisitions for the advance of 


public moneys to a disbursing officer of the Federal Power Commis- 
sion may not be recognized unless approved either by the chairman 
of the commission or by the executive secretary, to whom such duty 
has been specifically delegated. 


(A-29454) 
TRANSPORTATION—HOUSEHOLD EFFECTS—ARMY OFFICER 


Where the personal effects of an officer of the Army, including weight in 
excess of the authorized allowance, are, incident to permaneut change of 
station, turned over to the quartermaster in one lot for shipment to his 
new station, and are shipped by the Quartermaster Corps, in tlie most 
economical manner, by including the shipment in two carload lots, one 
car moving one day and the other the following day, the excess charge 
is for computation on the basis of the ratio his excess weight has to the 
total actual weight shipped. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, 

November 27, 1929: 

There has been received your request of October 19, 1929, file 
524.03-TB, Cootes, Col. Harry N. (01016), for decision as to the 
amount of excess cost to be collected from Col. Harry N. Cootes, 
Cavalry, United States Army, on account of shipment, under condi- 
tions hereinafter stated, of his household effects, professional books, 

8565°—30——16 
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and private mounts, incident to permanent change of station directed 
from Fort Oglethorpe, Ga., to Richmond, Va., by Special Orders No. 
115, War Department, dated May 16, 1928. 

It appears that Colonel Cootes turned over to the quartermaster 
at Fort Oglethorpe, for shipment to his new station, one lot consist- 
ing of 14,917 pounds of household goods, 4,810 pounds of profes- 
sional books, and two private mounts, at the estimated weight of 
2,200 pounds, a total of 21,917 pounds. Shipment of 9,859 pounds 
of the household goods was made on Government bill of lading No. 
WQ A-1464530, dated November 19, 1928, as a carload lot, 12,000 
pounds at $1.20 per hundred, or at the cost of $144. The remaining 
5,048 pounds of household goods, 4,810 pounds of professional books, 
and two mounts were shipped in another car on Government bill of 
lading No. WQ A-1464531, dated November 20, 1928, as a carload 
lot, 20,000 pounds at 95 cents per hundred, or at a cost of $190. He 
also turned over to the quartermaster at New York City, for ship- 
ment from storage to his new station, 4,083 pounds of household 
goods, which were shipped on Government bill of lading No. WQ 
A-1682464, dated November 20, 1928, at a cost of $40.83. 

It is shown that the officer turned all of his property at Fort 
Oglethorpe over to the quartermaster in one lot, and the fact that 
the shipping quartermaster, due to the exigencies of the service, 
shipped one lot on November 19, 1928, and another lot on the follow- 
ing date is no reason for computing the excess on the basis of two 
separate shipments. The shipping quartermaster states that the 
most economical method of shipment was to include all of the effects 
in two carload lots. The rule for application in computing the 
excess to be collected from the officer under these circumstances is 
the proportion of the entire cost of shipment of the two cars on 
the basis of the ratio his total excess bears to the total actual weight 
shipped. The shipment from New York City was in excess of the 
authorized change of station allowance and the entire cost thereof 
is for collection from the owner. 8 Comp. Gen. 490. 

The computation, giving application to the rules stated, is as 
follows: 

B/L WQ A-1464530: 


H. H. goods, 9,859 Ibs. as 12,000 Ibs. @ $1.20 ewt 
B/L WQ A-1464531: 


Professional books. 4,810 “ 
Private mounts__.. 2,200 “ 


12,058 “ as 20,000 lbs. @ 95¢ cwt 


DOU isk cecticeabeserensrinintenceeennaswnensae $504, 00 
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Total authorized weight over total weight shipped, 16010/21917 
of $334.00. 


I ii iii cil adi hana tl anc alta a Nine a hae deanna aes 90. 00 
B/L WQ A-1682464: 
3... goede 4068 lie. @ GL.00 ewtiss cst 6G 


IT I ao citric neta inten aeeaid een isbn riakiniieretintaien 130. 83 
Notations on the original vouchers on file in this office show that 
$90 was collected from the officer on B/L 1464530-1 and $40.83 on 
B/L 1682464. You are advised that these amounts correctly rep- 
resent the amount of excess for collection from the owner of the 
excess property shipped by the Government, and the request for 
collection of $2.09 additional is withdrawn. 


(A-29246) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—LIGHTHOUSE 
SERVICE 


The salary rates of field employees under the Lighthouse Service are controlled 
by section 3 of the act of May 28, 1928, 45 Stat. 776, the provisions of 
which are inconsistent with the granting of longevity increases in compen- 
sation based solely on administrative action. In the absence of statutory 
authority therefor, the granting of longevity increases in compensation of 
employees under the Lighthouse Service must be discontinued not later 
than December 31, 1929. 


Comptroller General McCarl to the Secretary of Commerce, December 2, 

1929: 

In settlement K-45947-C, dated June 20, 1929, covering the Com- 
merce account of W. J. Lawton, special disbursing agent, for the 
period July 1 to September 30, 1928, credit was withheld in the sum 
of $6.67, representing the amount paid on voucher 1116 to A. E. 
Larson, master, lighthouse tender Oak, as difference in pay as master 
for the month of August, 1928, at $2,800 per annum and at $2,880 
per annum, it appearing from voucher 761, August, 1928, that the 
master’s compensation of $2,700 per annum as of June 30, 1928, was 
increased July 1, 1928, to $2,820 per annum under the act of May 28, 
1928, 45 Stat. 776, known as the Welch Act, and further increased 
August 1, 1928, to $2,880 per annum. 

In letter from the special disbursing agent dated September 5, 
1929, it was explained that this second promotion was made pursuant 
to the provisions of the regulations of the Lighthouse Service, circu- 
lar letter No. 369, dated March 12, 1923, authorizing an increase in 
pay of $60 per annum for officers of vessels after 5 years of con- 
tinuous service and an additional $60 per annum after the expira- 
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tion of 10 years’ continuous service, Mr. Larson having completed 
10 years’ continuous service on July 31, 1928. 

The questions presented by this account and other pay-roll ac- 
counts submitted to this office are (1) whether the salary rates of 
field employees under the Lighthouse Service are controlled by sec- 
tion 3 of the act of May 28, 1928, 45 Stat. 776; and (2) if so, whether 
there is any legal authority for the administrative regulations author- 
izing the increase of compensation based on longevity. 

Replying to office letter dated September 25, 1929, the Acting 
Commissioner of Lighthouses advised under date of October 10, 1929, 
as follows: 


Lighthouse vessel employees are paid from the appropriation “ Salaries, 
lighthouse vessels.” This class of employee has not been included under the 
provisions of the classification act so as to provide pay ranges of several steps; 
and their pay is adjusted from time to time by the Secretary of Commerce 
to compare with the merchant marine and other Government services so far 
as practicable within the appropriation made by Congress. It is cons dered 
that since the Secretary of Commerce has authority to fix the pay of these 
employees as he may consider proper, an employee’s pay may, for purposes 
of administration, be adjusted at such times and on such grounds as may be 
established by departmental policy if not expressly contrary to law. In ac- 
cordance with such understanding, the increases in pay referred to are made 
based on the length of service of the employee as measuring his experience and 
merits, and the term “longevity” is used administratively to distinguish such 
increases from other and general pay adjustments. 

It may be added that increase of pay for length of service is not invariably 
granted under this system, as there have been cases where it has been with- 
held on account of inefficiency. Furthermore, when a promotion of this kind 
is made the additional pay becomes merged so that the total pay received 
is regarded as the base compensation, and not shown as two amounts. 

In view of the special circumstances affecting the class of employees in ques- 
tion, it is believed that the procedure described is one which is within the 
scope of departmental regulation and does not require legislative authority. 


The statements do not entirely agree with the records of this 
office, which show that the salary rates of employees under the 
Lighthouse Service were adjusted effective July 1, 1924, pursuant 
to the provisions of, and under an appropriation provided by, the 
act of December 6, 1924, 43 Stat. 704-706, and as extended over 
subsequent fiscal years, and again adjusted effective July 1, 1928, 
pursuant to the permanent provisions of section 3 of the act of May 
28, 1928, 45 Stat. 785, known as the Welch Act, which read: 


The heads of the several executive departments and independent establish- 
ments are authorized to adjust the compensation of certain civilian positions 
in the field services, the compensation of which was adjusted by the act 
of December 6, 1924, to correspond, so far as may be practicable, to the rates 
established by this act for positions in the departmental services in the District 
of Columbia. 


In letter dated December 14, 1925, the Commissioner of Light- 
houses advised that the salary rates had been adjusted under the 
original act of December 6, 1924, but stated further as follows: 


The longevity system in force for vessel officers and crews of this service, 
as set forth in bureau Circular No. 369 and bureau letter dated April 30, 
1924, to the Secretary of Commerce extending the longevity pay to officers 
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on vessels in the 18th, 14th, and 15th districts, copies of which have been 
furnished your office heretofore, was considered as regulatory matter for the 
department in fixing the compensation of Lighthouse Service vessel empioyees, 
and the rates of pay of which you were advised in letter of October 9, 1925, 
were established subject to the operation of bureau Circular No. 369, which 
was continued and still is in effect and was fully understood as modifying the 
rates so established. 


However, with reference to the said Circular No. 369, this office 
in decision of January 11, 1926, held as follows; 


The act of December 6, 1924, authorized the adjustment of compensation 
of field service employees to correspond to the rates established by the classi- 
fication act of 1923 for positions in the departmental service in the District 
of Columbia, and the act of January 22, 1925, provides that employees whuse 
pay was thus adjusted may be paid for the fiscal year 1926 rates not in excess 
of those permitted for them under the provisions of the act of December 
6, 1924. The Commissioner of Lighthouses states that the longevity prescribed 
by Circular 369 is regulatory and in modification of the established rates of 
pay. Such individual increases for length of service, however, are specifically 
probibited by the terms of the statute that the employees “may be paid 

* * rates not in excess” of those fixed. The legislative intent is that 
a. rates of pay established for the fiscal year 1925 shall not be augmented by 
any additional amount for any reason whatsoever. Payment on the basis 
established by departmental action will be passed during the fiscal year 1926. 
If, however, the system of longevity increase is to be continued thereafter, 
legislation to that effect must authorize it. 


Evidently the administrative office disregarded the said decision 
of this office. There can be no doubt but that the salary rates of 
employees under the Lighthouse Service are controlled by the pro- 
visions of section 3 of the act of May 28, 1928, and have been so 
considered. Accordingly, question 1 as above stated is answered in 
the affirmative. 

The allowance of longevity increases in compensation is incon- 
sistent with the provisions of section 3 of the act of May 28, 1928. 
By said act all positions are required to be placed or allocated by the 
administrative office in certain grades with a definite range of sal- 
ary rates corresponding with the grade and salary range fixed by 
the classification act as amended for the same or similar positions in 
the District of Columbia, as near as may be practicable. If there are 
no positions in the District of Columbia corresponding identically 
with certain positions in the Lighthouse Service, the position must 
nevertheless be placed or allocated in a definite grade and the salary 
rates fixed for the positions must be at one of the salary rates pre- 
seribed in the range for the grade. Increases or decreases in com- 
pensation may be only ata salary rate prescribed for the same grade, 
unless for good cause shown the position is replaced or reallocated 
by the administrative office in another grade. Longevity increases 
are not authorized in the District of Columbia and, accordingly, are 
not authorized in the field service. The giving of such longevity 
increases would result in payment of odd salary rates, as, for in- 
stance, $2,880 per annum paid to A. E. Larson, not prescribed by the 
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controlling statute, and therefore not authorized; also in payment of 
a salary rate in excess of the grade in which the position has been, 
or should be, placed or allocated by the administrative office. 

Longevity increases in compensation for civilian employees is a 
matter exclusively for the determination of the Congress. See, for 
instance, the postal reclassification act of February 28, 1925, 43 Stat. 
1053, and customs classification act of May 29, 1928, 45 Stat. 955. No 
statutory authority appears to have been granted for longevity in- 
creases of compensation of employees under the Lighthouse Service. 
Accordingly, question 2 is answered in the negative. 

The administrative office should immediately proceed to make 
proper adjustment in the salary rates for positions under the Light- 
house Service in accordance with the purpose and intent of section 
3 of the act of May 28, 1928, discontinuing the granting of longevity 
increase of compensation. Adjustments must be made effective in 
all cases not later than December 31, 1929. Payments under existing 
administrative practice for periods prior to January 1, 1930, will not 
be disturbed if otherwise correct. 


(A-29617) 


PAY—PROMOTION—ARMY OFFICERS—DENTAL CORPS 


















Where an officer in the Dental Corps of the Army was promoted from cap- 
tain to major, he is not entitled to pay in the higher grade until he has 
completed 12 years’ service, authorized to be counted under section 10 of 

the act of June 4, 1920, 41 Stat. 767. 


Comptroller General McCarl to Capt. C. J. Dick, United States Army, 

December 2, 1929: 

There has been received your letter of November 14, 1929, file 201, 
Webb, Wm. C., jr., requesting decision whether you are authorized to 
make payment on a voucher transmitted therewith in favor of Maj. 
William C. Webb., jr., Dental Corps, United States Army, for $20.14, 
the difference between pay and allowances of captain and major, 
with over nine years’ service, for the period from July 13 to 20, 
1929. 

Special orders No. 165, War Department, dated July 17, 1929, an- 
nounced the promotion in the Dental Corps of William C. Webb, 
jr., from captain to major, showing date of rank as July 13, 1929. 
Section 10 of the act of June 4, 1920, 41 Stat. 767, provides: 


Hereafter an officer of the Medical or Dental Corps shall be promoted 
* * * to the grade of major after twelve years’ service * * *, For pur- 
poses of promotion there shall be credited to officers of the Medical Department 
all active commissioned service in the Regular Army whenever rendered; and 
also all such service rendered since April 6, 1917, in the Army or in the 
National Guard when in active service under a call by the President, except 
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service under a reserve commission while in attendance at a school or camp 
for the training of candidates for commission. To officers of the Dental Corps 
shall be eredited their service as contract dental surgeons and acting dental 
surgeons. * * * 


The Army Register, 1929, shows services rendered by Major Webb 
as follows: 


Capt. D. C. U. 8. A. 7 Sept. 18; accepted 1 Oct. 18; maj. D. C. U. S. A. 5 May 
19; accepted 6 May 19; hon. dis. 6 Dec. 19.—D. surg. 22 June 17; accepted 21 


July 17; 1 lt. D. C. 22 June 17; accepted 21 July 17; capt. 13 July 18; accepted 
1 Apr. 19. 


On the basis of this record the officer completed 12 years’ service 
July 20, 1929, and under the clear provisions of the act of June 4, 
1920, cited, pay of major is not authorized until after completion of 
12 years’ service. You are accordingly advised that this officer has 
been correctly paid as captain from July 1 to 20, 1929, and as major 
from July 21 to 31, 1929, and that payment of the difference between 
pay of captain and major from July 13 to 20, 1920, is not authorized. 

The voucher transmitted with your letter will be retained in this 
office. 


(A-29425) 


SUBSISTENCE—PER DIEMS—TEMPORARY DUTY IN 
WASHINGTON, D. C. 


Under existing law an employee who is transferred from a position in Washing- 
ton, D. C., to a field-service position, and who is temporarily assigned to 
duty in Washington before leaving for duty in the field, is not entitled 
to reimbursement of subsistence expenses or per diem in lieu thereof while 
so assigned. 


Comptroller General McCarl to the Secretary of the Interior, December 6, 
1929: 


There has been received your letter of November 4, 1929, as 
follows: 


There is inclosed a voucher in the sum of $68 in favor of Miss Sallie Jeffries, 
assistant supervisor of nurses, for per diem in lieu of subsistence at the rate 
of $4.00 per day for 17 days. Miss Jeffries’ official headquarters have been 
designated as Minneapolis, Minnesota. However, before proceeding to that 
place she was directed to spend the above period in the Washington office, 
familiarizing herself with the duties of her new position. At the time of her 
transfer from the Public Health Service to the Indian Service, Miss Jeffries 
was living in Vienna, Virginia. Her appointment provides a per diem of $4.00 
per day, and the attached voucher covers same for the time she was on duty 
in the Washington office. 

Your decision is requested as to whether this expenditure will be allowed 
under the conditions above set forth. 


By letter dated September 26, 1929, Miss Jeffries was advised as 
follows: 


You have been appointed by the Secretary of the Interior, upon the recom- 
mendation of the Commissioner of Indian Affairs, subject to taking the oath of 
office, an assistant supervisor of nurses, grade 11, in the Indian Service, at a 
salary of $2,600 per annum, and actual and necessary traveling expenses, in 
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accordance with existing orders and regulations, when on duty away from 
home or designated headquurters, effective on the date of entrance on duty. 
sy transfer from special nurse at $2,200 per annum in the Bureau of the 
Public Health Service, Treasury Department. New position. 

Under this appointment you are subject to the provisions of the retirement 
ea the deductions prescribed therein will accordingly be made from your 

It appears from your submission that Minneapolis, Minn., was 
designated as her official headquarters, but by whom and when is not 
shown by the record. It appears also that she was directed by some 
one to remain in Washington for a time and that she did remain 
there until October 13, 1929, the voucher submitted covering per diem 
for the period from September 27 to October 13, 1929. 

Under existing law employees of the class here under consideration 
are entitled to reimbursement of subsistence expenses or per diem in 
lieu thereof only “ while traveling on official business.” See act of 
June 3, 1926, 44 Stat. 688. During the period for which Miss 
Jeffries claims per diem she was not traveling, on oflicial business, 
and apparently lived just as she had been living while employed 
by the Public Health Service up to the time of her transfer. There- 
fore the transfer did not operate to place her in a travel status so as 
to entitle her to subsistence or per diem in lieu thereof. 

You are advised that payment on the voucher submitted by you 
is not authorized. 







(A-29611) 
PAY—AVIATION DUTY—NAVY OFFICERS 


An officer of the Navy whose flying detail is suspended because of injury in- 
curred in line of duty, which suspension was terminated within three months 
from the date thereof, and who otherwise meets the requirements pre- 
scribed in paragraph 10 of the Executive order of March 10, 1927, is 
entitled to flight pay for the period during which the flight requirements 

are met. 


Comptroller General McCarl toe Lieut. Walter W. Gilmore, United States 

Navy, December 6, 1929: 

There has been received your letter of November 7, 1929, request- 
ing decision as to whether flight pay may be credited to the account 
of Laurence Egbert Hurd, lieutenant (junior grade), United States 
Navy, for the period August 9 to November 30, 1929. 

It appears that Lieutenant Hurd was detailed for duty involving 
flying by orders dated April 24, 1926; that his flying detail was 
suspended August 9, 1929, because of injury incurred in line of duty. 
and that such suspension was terminated October 29, 1929. 

According to the flight certificates submitted, Lieutenant Hurd 
performed flights as follows: 
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August 1 to 5, prior to suspension, 4 flights, totaling 4 hours and 
50 minutes; September, no flights; October, no flights; November 
1 to 5, 30 flights, totaling 12 hours and 50 minutes. 

Paragraph 12 of the Executive order of March 10, 1927, issued 
under section 20 of the act of June 10, 1922, 42 Stat. 632, as amended 
by section 6 of the act of July 2, 1926, 44 Stat. 782, provides as 
follows: 

A commanding officer shall suspend from flying any officer, warrant officer. or 
enlisted man under his command who, in his opinion, is unfit for flying, except 
as a result of an aviation accident. Such action shall be reported with the 
reasons therefor for confirmation to the authority who issued the order re- 
quiring the officer, warrant officer, or enlisted man to participate regularly 
and frequently in aerial flights. The confirmation of such action shall have 
the effect of suspending the order to participate regularly and frequently in 
aerial flights of the officer, warrant officer, or enlisted man concerned from the 
date such suspension from fiying was made. When any officer, warrant ‘flicer, 
or enlisted man, so suspended from flying, becomes, in the opinion of his com- 
manding officer, again fit for flying, the commanding officer shall revoke his 
suspension from flying and such action shall be reported, with reasons there- 
for, for confirmation to the authority who confirmed the suspension from 
flying; the confirmation of such revocation shall have the effect of terminating 
the suspension of the officer, warrant officer, or enlisted man concerned from 
the date of such revocation by his commanding officer: Provided, That in the 
ease of suspension from flying by reason of sickness or injury incurred in line 
of duty and the suspension is subsequently removed, such suspension shall be 
considered as nullified from its beginning and the individual concerned shal! be 


entitled to increased pay for flying, providing the requirements of paragraph 
10 above are complied with. 


Paragraph 10 of the Executive order referred to prescribes as 
necessary to entitle to flying pay (a) during one calendar month 
10 flights totaling at least 3 hours, or to be in the air a total of 4 
hours; (b) during two consecutive calendar months, if (a) not 
met, 20 flights totaling at least 6 hours, or be in the air a total of 
8 hours; (c) during three consecutive calendar months, if (4) not 
met, 30 flights totaling at least 9 hours, or be in the air a total 
of 12 hours. 

Lieutenant Hurd having been suspended from flying by reason of 
injury incurred in line of duty and such suspension having been re- 
voked within three months from the date of suspension, he comes 
within the proviso in paragraph 12 of the Executive order and is 
entitled thereunder to flight pay provided he met the requirements 
of paragraph 10 of the Executive order. See 8 Comp. Gen. 384. 

The minimum requirements in order to qualify have application 
to the calendar months, and the three-months period in which flights 
must be made commences with the month in which the deficiency or 
failure to qualify arises.. 4 Comp. Gen 975. 

Lieutenant Hurd met the minimum requirements for the month 


of August prior to his suspension by performing flights totaling 
more than 4 hours, 
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By performing 30 flights from November 1 to 5, totaling more 
than 12 hours, he qualified as to the required number of flights for 
September, October, and November. 

Under the facts appearing he is entitled to flight pay from August 
9 to November 5, 1929, and if he continued in a flying status to 
November 30, 1929, he would also be entitled to such pay for the 
remainder of that month. 
You are advised accordingly. 


(A-29667) 
PAY—ACTIVE DUTY—RESERVE OFFICER SICK IN HOSPITAL 


Where a member of the Officers’ Reserve Corps ordered to active duty for 
training for a period of 14 days, effective July 23, 1929, was hospitalized 
from August 3 to September 11, 1929, on account of sickness resulting 
from a disability which existed prior to active Federal service, not in 
line of duty, he is entifled to pay for the 14 days only that he was under 
orders for the performance of active duty. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, 

December 6, 1929: 

There has been received your letter of November 19, 1929, file 
9414 (Baker, Irvin Ray, #0239761), requesting decision whether 
you are authorized to make payment on a voucher transmitted there- 
with in favor of Second Lieut. Irvin R. Baker, Infantry Reserve 
Corps, for the period from August 3 to September 11, 1929, or any 
part thereof, while sick in Government hospitals. 

Special Orders, No. 174, Headquarters Third Corps Area, Balti- 
more, Md., dated July 16, 1929, directed active duty as follows: 

19. By direction of the President, each of the following Reserve officers, 
Infantry Reserve, is ordered to active duty for a period of fourteen days, 
effective July 23, 1929. On that date he will proceed without delay from his 
home at the place indicated after his name to Fort Washington, Maryland, 
reporting in person upon arrival to the commanding officer for training. He 


will rank from the date set opposite his name: 
* » * * » * ~ 


Second Lieutenant Irvin Ray Baker (0-239761), R. F. D., Gettysburg, 
Pennsylvania, July 23, 1929. 
+ 7 * * * ° ° 


If not sooner relieved, he will be relieved from duty in time so as to 
enable him to arrive at his home on August 5, 1929, upon which date he 
will revert to inactive status. Pay and allowances are chargeable to procure- 
ment authority FD 603 P 2717 A 3190-0. * * * 


It appears that Lieutenant Baker reported for active duty at 
Fort Washington pursuant to this order July 23, 1929. While on 
active duty he received hospitalization, as shown by report of Oc- 
tober 13, 1929, by the surgeon, station hospital, Fort Washington, 
as follows: 
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1. Irvin R. Baker, 2nd It., Infantry Reserves, was admitted to this hospital 
August 2, 1929, and was transferred to Walter Reed General Hospital on 
August 8, 1929, for observation and treatment (sciatica, acute, right, cause un- 
determined). Par. 1, 8. O. 21, Hq. Ft. Washington, Md., August 8, 1929. 

2. Lt. Baker was carried in line of duty “ Yes” at this hospital and (AR 
35-1440 does not apply). The illness was not due to officer’s misconduct. 


Report of September 11, 1929, as shown by records of Walter Reed 
General Hospital, is as follows: 

1. The records of this hospital show the admission of 2nd Lieutenant Irvin 
R. Baker, 316th Infantry Reserve (on active duty), August 8, 1929, for obser- 


vation and treatment from Fort Washington, Maryland. D agnosis: 1. Ob- 
servation for sacroiliac strain, not found. Im line of duty. 2. Arthritis, chronic, 


hypertrophic, mild, both sacroiliac joints. Not in line of duty; existed prior 
to active Federal service. 3. Tonsillitis, chronic, follicular, bilateral. Tons 1- 
lectomy, August 23, 1929. Not in line of duty; existed prior to active Federal 
service. Lieutenant Baker is being discharged from hospital this date (Sep- 
tember 11, 1929). 


You state that the officer has been paid for the period July 23 to 
August 2, 1929, 11 days, and that you are in doubt whether payment 
is authorized while the officer was receiving hospital treatment, and 
if so, whether payment is authorized to date of termination of the 
period for which he was ordered to active duty, August 5, 1929, or 
for the entire period to September 11, 1929. 

Authority of law for ordering Reserve officers to active duty for 
training is contained in section 37a of the national defense act, 41 
Stat. 776, and the appropriation act providing funds therefor, 45 
Stat. 1369, is as foilows: 

Officers’ Reserve Corps: For pay and allowances of members of the Officers’ 


Reserve Corps on active duty for not exceeding fifteen days’ training, 
2,710,486; * * © 


The act of April 26, 1928, 45 Stat. 461, is as follows: 


* * * Members of the Officers’ Reserve Corps and of the Enlisted Reserve 


Corps of the Army who suffer personal injury or contract diseise in line of 
duty while on active duty under proper orders * * * shall, under such 
regulations as the President may prescribe, when hospital treatment is neces- 
sary for appropriate treatment of such injury or disease, be entitled to hospital 
treatment, including medical treatment, at Government expense, until the dis- 
ability resulting from such injury or disease can not be materially improved by 
further hospital treatment, and, during the period of hospitalization, to the 
Same pay and allowances, whether in money or in kind, that they were entitled 
to receive at the time such injury was suffered or disease contracted, and to 
transportation to their homes at Government expense when discharged from 
hospital;..* ° * . 


Under the terms of the act last above quoted, pay and allowances 
while undergoing hospital treatment is limited to a period of six 
months and is authorized where disease is contracted “in line of 
duty.” The medical reports in this case would seem to show that 
the officer’s disability was not contracted while he was on active 
duty, but was due to physical conditions existing prior to active 
Federal service. He is accordingly not within the purview of the 
statute, and pay and allowances thereunder are not authorized. How- 
ever, the orders, issued by competent authority, directed the officer 
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to report for a period of training limited by law, and fixed the be- 
ginning and ending dates thereof, unless sooner relieved from such 
active duty by competent authority. He continued under military 
control for the entire authorized period, and his sickness did not, 
under the circumstances, terminate the period for which he was 
ordered to active duty, nor did it extend the period of active duty 
beyond the date definitely fixed on which the active duty was to 
terminate. 2 Comp. Gen. 692; A-16752, December 31, 1926; 
A-23734, September 10, 1928. You are accordingly advised that 
payment of pay and allowances is authorized on the voucher for the 
period from August 8 to 5, inclusive, if it is otherwise correct. This 
will complete payment of pay and allowances for 14 days, the period 
for which he was ordered to active duty for training. 


(A-29600) 


MILITARY PENSION AND WAR-RISK DISABILITY COMPENSATION 
TO SAME PERSON 


The payment of war risk disability compensation for injury incurred during the 
World War and military pension for injury incurred in the military service 
after the World War to the same person for the same period of time is 
prohibited. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 9, 1929: 


Consideration has been given to your letter of November 18, 1929, 
submitting the case of Fred Barnett, C-1208009, involving the ques- 
tion whether war risk disability compensation for disability incurred 
as a result of World War service and pension under other laws for 
an unrelated disability incurred during military service subsequent 
to the World War may be paid the same person for the same period 
of time. 


You state the facts as follows: 


Barnett enlisted in the military service of the United States on July 4, 1917, 
and was honorably discharged therefrom on June 18, 1919. During this period 
of service he was treated at the base hospital, Camp Logan Texas, from April 
18, 1918, to April 26, 1918, for acute suppurative right otitis media. He reen- 
listed on June 14, 1919, the only defect noted being one tooth missing, and was 
honorably d:scharged on June 13, 1920, on expiration of term of service, without 
medical record. He reenlisted on October 10, 1921, defects noted being left 
inguinal ring, small external hemorrhoid, and one tooth missing, and was dis- 
charged without honor on Muy 31, 1922, with no defects noted and without 
medical history. He reenlisted under the name of Earl Nelson on November 
12, 1922, the only defect noted being two missing teeth, and was dischurged 
without honor August 25, 1923, on a surgeon’s certificate of disability, on account 
of acute arthritis, severe, nonsuppurative, right elbow, with complete bony 
ankylosis of right elbow, following operation July 3, 1923. The medical records 
show him treated from December 12, 1922, to December 15, 1922, for acute 
lymphadenitis of the left arm. 

He filed claim with the bureau for compensation on September 12, 1921, 
alleging a disability due to perforated ear drums. This disability, which is 
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diagnosed as discharg ng ear, with perforations, right and left, has been held 
to have been incurred during his military service during the World War period 
and to be ratable at varying degrees of disability from discharge, the last rating, 
dated April 5, 1929, being 15% temporary partial from that date. 

The Bureau of Pensions has also found Barnett to be pensionable because 
of arthritis incurred in the enlistment from which he was discharged on a 
surgeon’s certificate of disability on August 25, 1923, and upon being advised 
that he could not receive pension and compensation at the same time claimant 
has elected to accept the pension or compensation alternately, whiehever is 
the larger amount for the time being. He has, however, importuned the bureau 
for the payment of his compensation in addition to the pension, and pointed 
out that the Pension Bureau can not take cognizance of his World War dis- 
ability in its rating, any more than the bureau can recognize the postwar 
condition. 


In decision of April 12, 1923, 2 Comp. Gen. 643, it was held as fol- 
lows, quoting from the syllabus: 


A person having a right to a military pension by reason of an injury re- 
ceived in the military or naval service prior to April 6, 1917, and who by 
reason of service since April 6, 1917, received an entirely new injury or suffered 
an aggravation of the old one, thereby coming within the purview of the war- 
risk insurance act, as amended, may not receive poth pension and war-risk 
compensation but may elect between the two forms of payment. 


This conclusion was reached on the basis that war-risk disability 
compensation is a form of pension within the meaning of section 
4715, Revised Statutes, and subsequent statutes, providing that no 
person shall receive more than one pension for the same period. 
Section 4715, Revised Statutes, is as follows: — 


Nothing in this title shall be so construed as to allow more than one pension 
at the same time to the same person, or to persons entitled jointly; but any 
pensioner who shall so elect may surrender his certificate, and receive, in lieu 
thereof, a certificate for any other pension to which he would have been en- 
titled had not the surrendered certificate been issued. But all payments 
previously made for any period covered by the new certificate shall be de- 
ducted from the amount allowed by such certificate. 


This section has been included in the United States Code as sec- 
tion 25 of Title 38. 

Attention is invited to the said decision of April 12, 1923, for 
other citations of statutes and decisions and for a statement of the 
reasons that impelled the above-stated conclusion. No reason now 
appears to require or authorize any change in that conclusion. 

There are two points of difference between the facts in that case 
and the facts in the instant case. In the former case the right to the 
pension for service other than in the World War was based on mili- 
tary service prior to the World War, whereas in the instant case the 
right is based on military service subsequent to the World War; also, 
because of the particular facts disclosed in the former case, the bureau 
was authorized under the provisions of the war risk insurance act 
to determine the rating of disability on both of the unrelated dis- 
abilities incurred prior to and during World War service, whereas 
in the instant case the bureau is precluded by the terms of section 
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212 of the World War veterans’ act from taking into consideration 
the disability incurred during military service subsequent to July 2, 
1921. 

There appears no sound reason, in so far as the point here involved 
is concerned, for applying one rule with respect to pensions based on 
post-war service and a different rule with respect to pensions based 
on pre-war service. The pension laws which were in force prior to 
the World War again became controlling of the rights to pension 
after the World War, including section 4715, Revised Statutes, and 
subsequent statutes, limiting veterans to one pension. The legisla- 
tive policy in this respect is too clearly expressed to be disregarded 
or rendered inoperative by a strained construction of the law. 

Since the prior decision was rendered, there has been enacted the 
World War veterans’ act of June 7, 1924, including section 202 (15), 
43 Stat. 621, providing as follows: 


That any person who is now receiving a gratuity or pension from the United 
States under existing law shall not receive compensation under this section 
unless he shall first surrender all claim to further payments of such gratuity 
or pension, except as provided in subdivision 7 of section 201. 


The exception is not involved in this case. This did not appear 
in such general terms in the war risk insurance act. See section 
10 of the act of December 24, 1919, 41 Stat. 372, and section 3 of the 
act of March 4, 1923, 42 Stat. 1524, both amending section 301 of the 
war risk insurance act. This broadening of the restriction unques- 
tionably discloses an intent to carry forward into the operation of 
the new plan of pensions the general restriction against the receipt 
of more than one pension by the same person during the same period 
of time. 

It is true that the bureau is precluded from taking into considera- 
tion post-war service disabilities in determining the rating of dis- 
ability under the World War veterans’ act, but that condition alone, 
which is one arising by reason of the provisions of the law, is not 
sufficient to justify the payment of two pensions to the same person 
during the same period of time in direct contravention of other pro- 
visions of law involving the action of another administrative officer 
of the Government. If any relief in this regard is deemed neces- 
sary, the matter is one for the specific consideration of the Congress 
and may not be granted otherwise. 

You are advised, therefore, that Fred Barnett may not be paid, 
during the same period of time, war-risk disability compensation 
under the provisions of the World War veterans’ act and a pension 
under other laws governing the payment of pensions for periods of 
service subsequent to the World War. 
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(A-29618) 


DISBURSING OFFICERS—ACCOUNTS—UNCOLLECTED BALANCES 
ADVANCED UNDER SUBSISTENCE EXPENSE ACT OF 1926 


Balances advanced by disbursing officers of the Government under section 
8 of the subsistence expense act of June 3, 1926, 44 Stat. 688, to persons 
in a travel status and remaining uncollected upon the expiration of their 
disbursing bonds need not be collected and deposited under their old 
bonds, but should be transferred to and collected under their new bonds. 


Comptroller General McCarl to the Secretary of the Treasury, December 
9, 1929: 


I have your letter of November 20, 1929, as follows: 


The present bond of the disbursing clerk, Treasury Department, is dated 
December 10, 1925, and will have to be renewed December 10, 1929. Under the 
law and regulations all accounts will have to be closed and the balances re- 
maining deposited before the close of business December 9%, 1929. 

The disbursing clerk has made advances of funds to official travelers of this 
department for expenses of subsistance under the act of June 3, 1926, the 
amount of which outstanding and unliquidated at this time is about $4,400.00. 

I will thank you to advise this department whether, for accounting purposes, 
the amount of these advances unliquidated December 9, 1929, may be transferred 
und accounted for under the new bond of the disbursing clerk. 


The matter here for consideration is whether disbursing officers 
when closing their accounts under expiring bonds are required to 
collect outstanding amounts advanced under*section 8 of the sub- 
sistence act of June 3, 1926, 44 Stat. 688, and deposit same in the 
Treasury, or whether the unliquidated amounts of such advances 
may be transferred to and accounted for under their new bonds. 
Substantially the same question was involved in decision of De- 
cember 18, 1926, A-15896, to the Secretary of the Interior, wherein 
there was considered the method of accounting for advances to 
travelers under the subsistence act of 1926, it being therein said: 

In reply to your inquiry us to the procedure to be followed in carrying the 
amount of xdvances in case a disbursing officer resigns or for any other reason 
closes his accounts, you are informed that such ba'ance should be transferred 
to the succeeding d sbursing officer with clear notations on both accounts cur- 


rent or on statements attached, showing the exact amvunt of the balance as 
well as the details of which same consists. 


In reply to your inquiry you are advised that, subject to the con- 
ditions stated in the quoted excerpt from the foregoing decision, the 
unliquidated balances of advances made by the disbursing clerk of 
the Treasury Department to travelers under the subsistence act of 
1926 need not be taken up and deposited under the old bond expiring 
on December 9, 1929, but may be transferred to and accounted for by 


the disbursing clerk under his new bond, effective on December 10, 
1929. 
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(A-29668) 
PAY—ARMORY DRILL—NATIONAL GUARD 


A commissioned officer of a National Guard service company whv attends drills 
of the band section of that company is not entitled to credit for pay pur- 
poses for the drills so attended. 


















Comptroller General McCarl to Maj. 
December 10, 1929: 
There has been received your letter of November 19, 1929, trans- 

mitting supplemental pay roll of service section, Service Company, 

One hundred and sixty-eighth Infantry, Iowa National Guard, 

March 1 to May 31, 1929, covering claim of Capt. Everett M. Swan- 

son and Second Lieut. Donald W. Snyder for armory drill pay for 

attending drills with the band section of that company during this 
period, and requesting decision as to whether payment of same is 
authorized. 

It has been held that the band section of a service company, al- 
though included in such company for administrative purposes, is a 
separate and distinct organization within the meaning of the laws 
and regulations providing for armory drill pay. 1 Comp. Gen. 665. 

It has also been uniformly held under the law and existing regula- 
tions that an officer belonging to one organization who participates in 
drills with another organization is not entitled to credit for pay 
purposes for the drills so attended. See 5 Comp. Gen. 438; 61 MS. 
Comp. Gen. 587, A-15742, September 24, 1926; 92 id. 55, A-26460, 
April 1, 1929. 

The reason for this holding is equally applicable to a commissioned 
officer of a service company who attends drills of the band section of 
that company. 

Payment of the supplemental pay roll is not authorized. 


P. G. Hoyt, United States Army, 

















(A-27052) 


COMPENSATION—PROMOTION—SUBSTITUTE RAILWAY POSTAL 
CLERKS 


Substitute railway postal clerks are entitled to pay and promotion credit for 


every hour of actual service rendered as such at the rate of 8 hours to a 
day and 306 days to a year. There is no occasion for regarding any of the 








service as overtime, and the retirement deduction should be computed on 
the entire amount of compensation so earned. 





Comptroller General McCarl to the Postmaster General, December 11, 1929: 

I have your letter of November 25, 1929, requesting application 
to a specific case of the decision of May 7, 1929, A-27052, which held 
ihat substitute railway postal clerks may be granted credit for all 
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actual service performed for the purpose of determining their status 
on appointment as regular clerks. 

In the specific case submitted the clerk was appointed substitute 
October 14, 1924, and regular clerk April 16, 1928, on which latter 
date he had performed 1,118%% days of substitute service, 845g days 
of which were overtime. In accordance with the provisions of para- 
graph 5, section 7, of the act of February 28, 1925, 43 Stat. 1062, 
the clerk was appointed to grade 4, April 16, 1928. In August, 1928, 
the fractional part of a year’s substitute service included with his 
service as a regular clerk amounted to over 306 days, and on October 
1, 1928, he was promoted to grade 5. If the overtime service had 
not been counted, the clerk would not have reached grade 5 until 
three months later; that is, due to the fact that the clerk worked 
as a substitute for about 314 years and during that period performed 
845g days’ overtime service, for which he was credited under the 
decision of May 7, 1929, he reached grade 5 three months earlier than 
he would have reached said grade if his original appointment had 
been as a regular clerk. It is to be noted, however, that the law 
does not authorize original appointment as a regular clerk, but pro- 
vides, in paragraph 6, section 7, of the act of February 28, 1925, 
supra, that all original appointments shall be made to the rank of 
substitute railway postal clerk. Hence there appears no basis for 
the comparison intended to show an inequality. While it is true this 
employee reached grade 5 before serving four full calendar years, 
this result is due to the length of time the clerk remained a sub- 
stitute and the hours of service rendered as such rather than to any 
fault of the rule announced in the decision of May 7, 1929. 

While it may be that this clerk reached grade 5 a few months 
sooner than he would have reached it if he had been appointed a 
regular clerk after only one year’s service as a substitute, that has 
not operated to the disadvantage of any other clerk, and is offset by 
the long period of time he was denied the privileges and advantages 
of a regular clerk over those of a substitute clerk. For instance, his 
pay for three and one-half years remained at $1,850 per annum, 
whereas if he had been appointed a regular after the first year of 
such service his rate would have been $2,000 for the second year, 
$2,150 for the third year, and $2,300 for the fourth year. 

In regard to your second question, whether any substitute service 
should be regarded as overtime, since a substitute is entitled to pay 
and promotion credit for every hour of actual service at the rate of 
8 hours to a day and 306 days to a year, there is no occasion for 
regarding any of the service as overtime. For the same reason 314 
per cent should be deducted for the retirement fund from all salary 
earned by substitutes in the Railway Mail Service. 

3565°—30——17 















244 DECISIONS OF THE COMPTROLLER GENERAL 







(A-29581) 


VETERANS’ BUREAU—MEDICAL TREATMENT—CONFINEMENT 
CASES 


There is no authority under the provisions of the World War veterans’ act, 
as amended by the act of July 2, 1926, 44 Stat. 796, to reimburse a private 
hospital from Government funds for the care and treatment of a woman 
veteran of the World War during confinement. 

The “good faith” rule announced in decision of October 25, 1923, 3 Comp. 
Gen. 248, whereby a private doctor or institution may be reimbursed for 
treatment furnished a beneficiary of the Veterans’ Bureau when authorized 
by the proper officer of the bureau and without notice of any administra- 
tive irregularity, is not to be applied where the facts and circumstances are 
such as to have reasonably caused a doctor or institution to question the 
jurisdiction or control of the Government over the case or otherwise to 
have put them on notice of some irregularity, as for instance, confinement 

cases. 


Decision by Comptroller General McCarl, December 11, 1929: 

There has been received for settlement as a claim administratively 
approved voucher in the amount of $75 in favor of the Strong 
Memorial Hospital, Rochester, N. Y., a private institution, represent- 
ing charge for use of delivery room and hospitalization from Novem- 
ber 26 to December 9, 1928, during confinement of Mrs. Ruth Thomas 
Healy, a World War veteran. 

The hospitalization was authorized by the regional medical offiver 
of the Veterans’ Bureau under the following provision appearing 
in section 202 (10) of the World War veterans’ act, as amended by 
the act of July 2, 1926, 44 Stat. 796: 


* * * ‘The director is further authorized, so far as he shall find that 
existing Government facilities permit, to furnish hospitalization and necessary 
traveling expenses incident to hospitalization to veterans of any war, military 
occupation, or military expedition, including those women who served as 
Army nurses under contracts between April 21, 1898, and February 2, 1901, not 
dishonorably discharged, without regard to the nature or origin of their 
disabilities: Provided, That any and all laws applicable to women who be- 
longed to the Nurse Corps of the Army after February 2, 1901, shall apply 
equally to members of the Army Nurse Corps who served under contract 
between April 21, 1898, and February 2, 1901, including all women who served 
honorably as nurses, chief nurses, or superintendent of said corps in said 
period: * * *%, 


It appears from the papers forwarded to this office that this 
voucher was at first administratively disapproved under a rule of 
the bureau as indicated in the following quotation from a letter dated 
January 16, 1929, signed by the medical director for the bureau 
and addressed to the regional manager: 


This service is unable to understagd your action in hospitalizing this bene- 
ficiary for the purpose of confinement, as it has been consistently held that 
there is no authority under the law for the hospitalization of a female veteran 
for the purpose of pregnancy and confinement. 

The question of furnishing care and treatment to former service women 
during confinement has been presented to the bureau on several occasions and 
has been given careful consideration as to whether it was the intent of the 
act of June 7, 1924, section 202 (10), to provide this type of treatment for 
these women, 
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The physiological process of pregnancy and parturition can not be considered 
to lie within the same category as the ordinary disabilities to which the ex- 
service person is liable. If the care of the pregnant ex-service woman is to be 
included in the provisions of section 202, paragraph 10, of the act of June 7, 
1924, it would then be necessary to set aside separate wards, operating rooms, 
and in many instances private rooms, besides additional personnel and equip- 
ment in all of our general hospitals. At the present time there is no provision 
made or facilities available in any of our hospitals for the care and treatment 
of ex-service women during labor. 

Inasmuch as it has been held that it was not the intent of the act of June 7, 
1924, to furnish care and treatment for women veterans for the purpose of 
confinement, your action in hospitalizing Mrs. Healy must be, of necessity, 
disapproved. 


This office is in agreement with the conclusion thus reached. Aside 
from the nature of the occasion for hospitalization in this case, at- 
tention is further directed to the principles stated in decision of this 
office dated November 2, 1927, 7 Comp. Gen. 308, 311, wherein were 
set forth the three general classes of medical and hospital treatment, 
including class (3) “ Veterans of any war, etc., for any disease or 
disability, without regard to the nature or origin thereof,” with 
regard to which it was held that “The third class is, generally 
speaking, a service authorized to be furnished only in kind through 
governmental facilities.” The law provides for treatment of the 
third class in other than Government hospitals only in the insular 
possessions or territories of the United States. 

The voucher in the instant case was administratively approved 
for the payment and forwarded to this office for settlement as a 
claim with the following statement: 


The Strong Memorial Hospital rendered services to Mrs. Ruth Thomas Healy, 
W. O. E., in good faith in accordance with the authority issued by the regional 
medical officer, Buffalo, New York, although there appears to be no authority 
in the act of June 7, 1924, to provide this type of treatment to women bene- 
ficiaries. 

The “ good faith ” rule, as it has been termed, was first announced 
in decision of this office dated October 25, 1923, 3 Comp. Gen. 248, 
250, holding as follows: 

Under these statutes the treatment in the present case was authorized before 
the status of the applicant for treatment was determined administratively with 
respect to his right to receive the treatment at Government expense. The 
civilian dentist, however, had no knowledge of the administrative irregularity 
and was not in a position to question the authorization issued to him for the 
treatment of the patient sent by the proper officers of the bureau to him. The 
dentist, relying on the regularity and legality of the order issued to him, is 
entitled to payment for services rendered in good faith. 

This rule is for application within reasonable limits. But where 
the facts and circumstances are such as to have reasonably caused a 
private doctor or institution to question the jurisdiction or control 
of the Government over the case, or otherwise to have put it on notice 
of some administrative irregularity, the “good faith” rule is not 
applicable even though delay in admitting the patient was not prac- 


ticable. There is a reasonable responsibility on private doctors and 
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hospitals to care for emergency, particularly confinement, cases which 
may not be shifted to the Government simply because a Government 
official, acting without the scope of his jurisdiction, purports to 
authorize the treatment. You are advised, therefore, that the “ good 
faith ” rule may not be applied in the instant case, and the claim 
must be and is disallowed. 


(A-29711) 


TRANSPORTATION—CIRCUITOUS ROUTES—DEPENDENTS OF AN 
OFFICER OF THE NAVY 


The practice of reimbursing officers of the Navy in cases where transportation 
is purchased entirely from their private funds for travel from an Asiatic 
station via Europe to a new station in the United States on the basis of 
what it would have cost the Government had they proceeded by direct route 
has no application to such travel by their dependents when they are fur- 
nished transportation in kind for any portion of the journey in the United 

States, under the provisions of the act of May 18, 1920, 41 Stat. 604. 

Decision by Comptroller General McCarl, December 16, 1929: 

There is for consideration an approved voucher in favor of Lieut. 
Commander Felix P. Keaney, M. C., United States Navy, for 
$193.31, covering travel allowances for himself and wife for travel 
performed from Cavite, P. I., to Great Lakes, Ill., under orders of 
December 27, 1928, and April 9, 1929. By said orders Lieutenant 
Commander Keaney was detached from duty at Cavite, P. I. and 
directed to proceed to and report for duty at the: United States naval 
hospital, Great Lakes, Ill., granted leave of absence en route for two 
months, and permission to travel via Europe to New York, with the 
understanding that any additional cost of travel via such route must 
be borne by him. He left Manila, P. I., January 12, 1929, accom- 
panied by his wife, proceeding via Europe, and arrived at New York 
March 30, 1929, and Great Lakes, Ill., April 24, 1929. He was fur- 
nished transportation in kind for himself and wife from New York, 
N. Y., to Great Lakes, Il. 

The voucher submitted covers reimbursement of what it would 
have cost Lieutenant Commander Keaney had he traveled via San 
Francisco for travel via Army transport from Manila to San Fran- 
cisco and mileage thence to Great Lakes, $132.81, and on account 
of his wife the difference between the cost of commercial transporta- 
tion from San Francisco to Great Lakes and the cost of the trans- 
portation furnished her from New York to Great Lakes, $60.50. 

The amount stated as due the officer on account of his own 
travel appears to be correct and no question arises in regard there- 
to. The question for consideration is whether he is entitled to the 
commercial cost of the transportation of his wife from San Francisco 
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to Great Lakes less the cost of the transportation furnished her 
from New York to Great Lakes. 

It has been held that an officer is entitled to transportation in 
kind for his dependents under the act of May 18, 1920, 41 Stat. 
604, or, in lieu thereof, to payment of an amount in money equal 
to the commercial cost when the travel shall have been completed 
under section 12 of the act of June 10, 1922, 42 Stat. 631, but he 
is not entitled to transportation in kind for a part of the authorized 
transportation under the first act and to payment in money for a 
part of the authorized transportation under the second act; that 
is, where transportation in kind is requested and furnished the 
rights of the officer are entirely under the act of May 18, 1920, 
and the act of June 10, 1922, has no field of operation. In other 
words, the right given by the 1922 act is a complete substitute for 
the right given by the 1920 act, and the commingling of such rights 
is neither contemplated nor authorized. 5 Comp. Gen. 569; 7 id. 
544; 90 MS. Comp. Gen. 1014, A-25630, February 23, 1929. 

In accordance with the rules stated above, Lieut. Commander 
Keaney, having requested and obtained transportation in kind for 
his wife under the act of May 18, 1920, from New York, where 
she was at the time he made the request, to Great Lakes, Ill., his 
new station, is entitled to nothing under the act of June 10, 1922. 
He obtained his complete rights under the act of May 18, 1920, 27 
Comp. Dec. 530, and nothing in lieu thereof is available under the 
act of June 10, 1922. 

In indorsement of September 16, 1929, the Chief of the Bureau 
of Navigation recommended that claimant be reimbursed not to 
exceed what it would have cost the Government to have furnished 
transportation for his dependent from San Francisco, Calif., port 
of entry, to Great Lakes, IIl., less the cost of the transportation 
furnished from New York, N. Y., to Great Lakes, Ill.; and in in- 
dorsement of November 5, 1929, stated that this recommendation 
was based on the policy of reimbursing claimants in cases where 
transportation is purchased entirely from their own funds for travel 
by Europe to the new station in the United States, on the basis of 
what it would have cost the Government had they proceeded by 
direct route. The claimant, however, did not purchase transporta- 
tion for his dependent from his own funds for the entire distance 
to his new station, but only to New York, and obtained transporta- 
tion in kind for his dependent thence to his new station under the 
act of May 18, 1920. The said policy has no application to the 
facts in this case. Payment of the item, $60.50, is therefore not 
authorized. 
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(A-29818) 


PRIVATE MOUNTS OF OFFICERS OF THE ARMY 


The proviso under “ Pay of the Army” in the War Department appropriation 
act for the fiscal year ending June 30, 1930, 45 Stat. 1353, that the num- 
ber of horses owned by an officer of the Army occasioning any public ex- 
pense, including extra compensation, shall be reduced to one on June 30, 
1930, is a change of the substantive laws, permanently fixing the au- 
thorized number of privately owned mounts for which forage, bedding, 
shoeing, shelter, medicine, transportation, extra compensation, etc., may 
be furnished at Government expense, at one mount for each officer of the 
Army, effective on and after June 30, 1930. 


Comptroller General McCarl to Hon. Will R. Wood, Chairman of the Com- 
mittee on Appropriations, House of Representatives, December 16, 1929: 
There has been received your letter of December 7, 1929, request- 

ing decision whether, in view of the proviso under “ Pay of the 

Army ” in the War Department appropriation act for the fiscal year 

1930, if the 1931 appropriation bill should be silent on the matter, 

it would be lawful after June 30, 1930, for the Government to bear 

any expense on account of more than one private mount owned by an 
officer of the Army. 
The proviso referred to, 45 Stat. 1353, is as follows: 


* * * Provided, That the number of horses owned by any officer of the 
Army occasioning any public expense, including extra compensation, shall be 
reduced to one on June 30, 1930. 


The authorized number of privately owned mounts for which 
forage, bedding, shoeing, shelter, medicines, transportation, etc., 
could be furnished during the fiscal year ending June 30, 1930, and 
prior years was prescribed by section 8 of the act of June 18, 1878, 
20 Stat. 150, ranging from five mounts for a general to two mounts 
for a lieutenant. Extra compensation at the rate of $150 per annum 
for one mount and $200 per annum for two mounts is authorized by 
the act of May 11, 1908, 35 Stat. 108, to any officer below the grade 
of major required to be mounted, who provides himself with suit- 
able mounts at his own expense. 

The question is whether the proviso quoted is effective as an 
amendment to these acts so as to limit the authorized public ex- 
penses to those occasioned by one privately owned mount, only, after 
June 30, 1930, 

The usual office of a proviso is to restrain or qualify some matter 
in the preceding section or part of the statute; but when it is 
apparent that the legislation designed a more comprehensive mean- 
ing or application it may assume the functions and character of an 
independent enactment, thus constituting a permanent change in 
the substantive law. Prindle v. United States, 41 Ct. Cls. 8. 

The provision of the law is that the number of horses owned by 
any officer of the Army occasioning any public expense “shall be 
reduced to one on June 30, 1930.” This may not be construed as a 
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limitation of any rights covered by the section of the statute in 
which it is embodied providing funds for “ Pay, and so forth, of 
the Army,” for the reason that it is not effective until the expiration 
of the period for which such funds were appropriated. Furthermore, 
that section only covered the expense of extra compensation. Other- 
wise also the reduction would be effective only for the one day June 
80, 1930, if the provision is not to be construed as effective on as well 
as after June 30, 1930. The provision is, “shall be reduced to one 
on June 30, 1930,” and the meaning is June 30, 1930, shall be the 
effective date for the reduction. It would require specific legislation 
to thereafter make an increase over the reduction accomplished 
June 30, 19380. 

While the word “hereafter” is frequently employed to indicate 
that a provision in an annual appropriation act is intended as per- 
manent legislation, its use is not essential if the permanent character 
of the legislation is otherwise clearly indicated. The language of the 
proviso in question is not in its phraseology a restriction on the use 
of the appropriation, but is a substantive provision fixing the rights 
of officers of the Army after the period covered by the appropriation, 
and from its very character of requiring a reduction of mounts to 
be accomplished on a certain date—June 30, 1930—it is prospective 
in its character. 

In National Bank of Commerce v. Cleveland, 156 Fed. Rep. 251, 
the court said: 

* * * The practice, however, of embodying general laws in appropriation 
bills has become so common that to adopt a narrow and restrictive construc- 
tion confining their language to the subject matter generally dealt with by the 
appropriation act would go far to nullify a good deal of the legislation of 
Congress. These provisos that are attached to appropriation acts for the 
purpose of procuring what is believed to be needed legislation, but which 
could not be accomplished by an independent statute by reason of the press 


of business before Congress, must be treated the same as if they were separate 
and independent enactments. * * * 


From the language of the proviso, and giving application to the 
rules of construction indicated, it is evident that the proviso in ques- 
tion is, in effect, a change of the substantive laws, limiting the ex- 
penses to be borne by the Government to those occasioned by only 
one privately owned mount. You are accordingly advised that the 
legislative intent clearly was that the provision should operate as an 
amendment to the substantive laws, permanently fixing the authorized 
number of privately owned mounts for which forage, bedding, shoe- 
ing, shelter, medicine, transportation, extra compensation, etc., may 
be furnished at Government expense, at one mount for each officer 
of the Army, effective July 1, 1930, and that it will not be lawful 
after June 30, 1930, to use public moneys for expenses on account of 
more than one privately owned mount, and this will be the applica- 
tion of the law in this office in the settlement of accounts and claims. 
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(A-29601) 
CONTRACTS—INCREASED COSTS—TRANSPORTATION CHARGES 


Where a contract requires delivery f.o.b. a certain point for shipment to Gov- 
ernment destinations and the contractor makes delivery f.0.b. some other 
point, the contractor is chargeable with the difference between the com- 
mercial rates from the two points of delivery to the Government destina- 
tions and not with the difference between the land-grant rates, if any, over 
the routes. (Modified by 9 Comp. Gen. 368.) 


Comptroller General McCarl to the Secretary of the Interior, December 

17, 1929: 

There has been received in reference to settlement No. K-49013-I, 
dated August 16, 1929, of the accounts of Harry Caden, special fiscal 
agent, United States Reclamation Service, your letter of October 30, 
1929, relative to the proper balance that is to be collected from the 
Three Forks Portland Cement Co. on account of excess freight 
charges paid by the Government for cement delivered under its pro- 
posal of December 15, 1927, and acceptance thereof of January 19, 
1928 (contract No. I-2r—1208), on a quantity of cement shipped from 
Trident, Mont., to Augusta, Mont., when the contract required de- 
livery f. o. b. Hanover, Mont., for shipment to Augusta, Mont., on 
Government bill of lading. 

It appears that under the terms of the contract the contractor 
agreed to furnish the Reclamation Service of the Interior Depart- 
ment, f. o. b. Hanover, Mont., for shipment to Augusta, Mont., 100,- 
000 barrels of cement which might be ordered during the period 
from the date of the contract to and including December 31, 1928. 
It appears that prior to August 13, 1928, the contractor delivered at 
Trident, Mont., for shipment to Augusta, Mont., 2,622,000 pounds of 
cement and that after August 18, 1928, it delivered at Trident for 
shipment to Augusta 3,146,400 pounds of cement. 

It appears that in making deductions from the contract price of 
the excess freight charges paid by the Government, because the ship- 
ment was made from Trident instead of Hanover, there was deducted 
the net difference resulting from subtraction of the land-grant rate 
from Hanover to Augusta from the land-grant rate from Trident 
to Augusta. There was considered a similar situation in decision 
dated December 5, 1929, A~29421, of this office, in which, after citing 
Louisville & Nashville Railroad v. United States, 267 U. S. 395, 
page 402, it was held: 


* * * The damages to the Government are not the difference between the 
net rate after deduction of land grant from the commercial rate but the differ- 
ence between the commercial rate via the all-rail route and the commercial 
rate via the intercoastal route. As stated, this difference is $120.64, which 
should have been deducted in the settlement under review. 


The commercial rate from Hanover to Augusta prior to August 
18, 1928, was 20.5 cents per hundredweight, as stated in tariff G. N.- 
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1190-E, and the commercial rate from Trident to Augusta during the 
same period was 33 cents per hundredweight, as stated in tariff No. 
Pac.-717-I and G. N.—950-E, or a difference of 12.5 cents per 
hundredweight. There was no change after August 13 in the rate 
from Hanover to Augusta, but the commercial rate from Trident 
was fixed at 29 cents per hundredweight in tariff No. Pac.3303-B, 
Supplement 1, or a difference of 8.5 cents per hundredweight. 

Since there were shipments aggregating 2,622,000 pounds prior to 
August 13 from Trident to Augusta, and 3,146,400 pounds after 
August 13 from Trident to Augusta, the commercial charge thereon 
was $5,951.94 in excess of the commercial charge which would have 
accrued had the contractor delivered the cement at Hanover for 
shipment at Government expense to Augusta. There has been col- 
lected from the contractor on vouchers heretofore paid by Harry 
Caden the sum of $2,566.92 as excess freight charges on these ship- 
ments; hence there remains due the Government the difference 
between $5,951.94, which should have been collected, and said amount 
of $2,566.92 collected, or $3,385.02. 

You are advised, therefore, that the sum remaining to be collected 
from the contractor as excess freight charges to the Government is 
$3,385.02, and the disallowances in the accounts of Harry Caden 
will be stated accordingly. 


(A-29699) 


PREAUDIT OF VOUCHERS—ADMINISTRATIVE ADDITION 
AMOUNTS CLAIMED 


There is no authority in the administrative officers nor in the accounting officers 
to increase the amount of a voucher representing a claim against the Gov- 
ernment which has been certified as correct by the claimant. Should an 
administrative officer, nevertheless, make such an addition increasing the 
amount claimed on a voucher, to correct an apparent error on the face 
thereof, the voucher will be certified in the preaudit by the General Ac- 
counting Office for payment only in the amount claimed by the payee. 

Comptroller General McCarl to the Secretary of Labor, December 17, 1929: 

There was presented to this office for preaudit a voucher in favor 
of the Lamb Seal & Stencil Co., representing claim for the value of 

certain supplies furnished the Department of Labor November 11, 

1929. The original voucher stated in total amount of $5.42 was 

signed and certified as correct by the claimant, per its president. 

Before the voucher was submitted to this office for preaudit some 

officer or employee in your department increased the amount of the 

voucher by 11 cents, making a total of $5.53, the reason therefor 
being stated on the voucher as follows: 


Additional on account of error in extension by dealer of 5th item, and trade 
unt. 
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Under date of November 21, 1929, the voucher was certified by this 
office for payment only in the amount originally claimed, to wit, 
$5.42. This action was in accordance with the established rule ap- 
plicable to such cases, the reasons for which were stated in the deci- 
sion dated October 8, 1929, A-28945, addressed to the disbursing 
clerk, Interstate Commerce Commission, as follows: 


With reference to the second question, involving an administrative addition to 
the amount claimed by the payee, you state in substance that the additions 
are due to corrections made in your office of apparent errors in order that the 
accounts may be paid in the correct amount, and that it has been the practice 
of your office for several years to pay the amount appearing to be due to em- 
ployees who travel, whether it be necessary to make a deduction from, or an 
addition to, the amount claimed. 

There may be instances where it is evident that there has been an error in 
computation or otherwise in the stating of a voucher, such as errors in exten- 
sions or totals, but, however obvious the error may appear, in no case should 
an employee or other Government creditor be paid more on a voucher than the 
amount claimed thereon and certified to be correct. It is possible in all such 
cases that there may have been sufficient reason for claiming a lesser amount 
than that which appears to be due and payable. 


While it is apparent there was an error with respect to item 5 
as stated on the voucher in the instant case, it does not necessarily 
follow that the error was in the total. It is clear that 12 envelopes 
at 4 cents each would not be 36 cents, but the claimant charged for 
only 9 envelopes, or at only 3 cents each. But in any event it must 
be assumed that the claimant’s certificate as to the correctness of a 
voucher has reference to the total amount claimed thereon and that 
it was intended to claim only the exact amount shown. 

Notwithstanding the above rule and the decision of October 8, 
1929, the chief of the division of publications and supplies, Depart- 
ment of Labor, resubmitted the voucher for a total amount of $5.53, 
including the 11 cents which had previously been added by the 
administrative office, together with a letter, argumentative in char- 
acter, supplemented by telephone messages. The letter contained the 
following statements: 


* * * The 11 cents suspended is not in any sense or under any interpre- 


tation an alteration of the voucher, but is a correction of an obvious error 
apparent on the most cursory examination. 
7 ” = * = . + 
In order to comply with your suspension, it will be necessary either to 
bilk the contractor out of 11 cents which confessedly is due him, or this 
department will be put to the expense of rewriting this order, this voucher, 


this invoice, and correcting the accompanying records in each case, a most 
wasteful proceeding. 


This space on the voucher, which was prepared by the Comptroller General's 
office for use of all departments, was intended for corrections of this kind. 


There is no merit in the contention that the action of the adminis- 
trative office in this instance involved a correction rather than an 
alteration, even if there could be recognized a distinction between a 
correction and an alteration as applied to a change in a voucher. 
Furthermore, the action of this office in refusing to approve the 
voucher as increased by the administrative office is but authorizing 
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payment of the actual amount claimed by the dealer and will not 
“ bilk the contractor out of 11 cents which confessedly is due him.” 

If the administrative office should be permitted to increase the 
amount of a voucher it would defeat the very purpose of the require- 
ment that the claimant certify that the claim is correct and just and 
that payment thereon has not been received, and might in some cases 
preclude the United States from invoking the provisions of section 
35 of the Criminal Code as amended by the act of October 23, 1918, 
40 Stat. 1015, carried into the United States Code as section 80 of 
Title 18, which impose a penalty for making false vouchers for claims 
against the United States. Accordingly, the interests of the Gov- 
ernment require that there be no increase, by way of correction or 
alteration, in the total amount claimed on a voucher, unless such 
correction or alteration be made by the claimant, and then only in 
the form of a new voucher for the correct amount claimed. The 
maintenance of a principle under a uniform procedure whereby the 
Government will be fully protected is of more importance than the 
saving of the little additional work involved in returning an appar- 
ently incorrect voucher to the claimant for correction before the 
same is paid or submitted to this office for preaudit. 

The rule previously announced and herein affirmed is for general 
application. Accordingly, it is requested that proper instructions 
be issued to your subordinates to comply therewith in order to 
obviate the necessity of repeating the action of this office on the same 
voucher. 

The voucher in question, originally certified by this office in the 
amount of $5.42, will be returned and payment thereon in excess of 
that amount is not authorized. 


(A-29613) 
PAYMENTS—JUDGMENTS—APPEAL PERIOD 


With respect to payment of a judgment, the three months’ period provided in 
the act.of February 13, 1925, 43 Stat. 940, within which there may be review 
of judgments of the circuit court of appéals begins to run from the date 
the judgment of the circuit court of appeals was entered and not from 
the date the mandate of the circuit court of appeals went to the district 
court nor the date the district court entered judgment in accordance 

therewith. 





Decision by Comptroller General McCarl, December 18, 1929: 

Burden-Smith & Co., Macon, Ga., through their attorneys, re- 
quested November 16, 1929, review of the action taken by this 
office in letters dated November 5 and 13, 1929, in refusing to certify 
for payment, under the act of February 18, 1904, 33 Stat. 81, as 
amended, the judgment entered October 3, 1929, by the United States 
District Court for the Middle District of Georgia on a mandate dated 
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September 23, 1929, of the United States Circuit Court of Appeals, 
affirming its judgment in the case of Burden-Smith & Company v. 
United States, for $8,196.52, with interest, as taxes erroneously as- 
sessed and collected. It was stated in said letters of November 5 
and 13, 1929, that the 90 days’ period within which application might 
be made under the act of February 13, 1925, 43 Stat. 936, 942, began 
to run from the date of the entry of judgment by the district court on 
the mandate of the circuit court of appeals, whereas the attorneys 
for the claimant contend that such period began to run from June 
22, 1929, when there was filed the opinion of the circuit court of 
appeals, affirming the judgment below. 

It is stated in 4 Foster, Federal Practice, page 3904, section 712, 
that the judgment of the appellate court “is embodied in a mandate 
which is sent down to the court whose proceedings have been re- 
viewed by writ of error or appeal,” and pages 3782-3784, section 698 
that— 


* * * The time does not begin to run till the judgment, decree, or order is 
actually entered, or filed, and when the judge’s signature is required, not till 
it is signed, although it is dated as of a prior day. A decision containing 
directions for a decree is not considered as a decree, When the order of 
judgment or decree is amended, it seems that the time begins to run anew 
from the date of the amendment. If a petition for a rehearing is duly filed or a 
motion for a new trial duly made, or a motion to set aside the judgment 
made during the term, the time does not begin to run until the petition or 
motion has been denied; and an appeal allowed before the petition or motion 
is made, but not perfected till afterwards, is considered as not pending till it is 
perfected. The day on which the order, judgment, or decree was entered is 
excluded from the computation of the time. It has been held that when the 
last day of the limited time falls on a Sunday the writ or appeal can not be 
taken on a subsequent day. The time to appeal or to sue out a writ of error 
can not be extended by the court by an order permitting it to be filed nunc 
pro tunc or otherwise. 


The act of February 13, 1925, cited, restricted the review of all 
judgments, except a limited number not here material, to the appro- 
priate circuit court of appeals, with the requirement that such ap- 
pellate proceedings be commenced within 90 days from the date of 
the judgment of the district court, and no judgment of the circuit 
court of appeals may be reviewed in the Supreme Court of the 
United States unless application therefor is made within three 
months “after the entry of such judgment or decree.” That is to 
say, the judgment of the district court of the United States in such 
a case as one for refund of taxes may be reviewed only in the appro- 
priate circuit court of appeals, and the review of the circuit court of 
appeals proceedings is obtainable only by the granting of a writ of 
certiorari if and when application therefor is made to the Supreme 
Court of the United States “within three months after the entry of 
such judgment or decree” in the circuit court of appeals. 

The question here involved is whether the three months’ period of 
review of the judgment of the circuit court of appeals begins to run 
from June 22, 1929, the date of the filing of the opinion, or from 
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the date of the mandate of the circuit court of appeals to the districé 
court. And this question seems to have been determined by the Su- 
preme Court of the United States in Boylon et al v. United States, 
257 U. S. 614, wherein the per curiam opinion is as follows: 


Dismissed for want of jurisdiction, due to failure to apply for writ of error 
within the statutory period which began with the date of the entry of the final 
judgment of the circuit court of appeals to which the writ of error issued, and 
not with date of the entry of the judgment in the district court under the 


mandate of the circuit court of appeals. Act of September 6, 1916, c—448, sec- 
tion 6, 39 Stat. 726,727. * * 


The date of entry of the final judgment of the circuit court of ap- 
peals in this case was June 22, 1929, and three months for further pro- 
ceedings in the Supreme Court of the United States began to run 
from that date and not from the date when the mandate was issued 
to the lower court, nor when the lower court entered judgment on the 
mandate. See Polleys v. Black River Company, 113 U. S. 81, and 
Radford v. Folsom, 131 U. S. 392. 

The period for further review of the judgment having expired, 
settlement of the judgment will be made forthwith upon the filing 
by the claimant in this office of a certificate from the clerk of the 
Supreme Court of the United States to the effect that no application 
for writ of certiorari is pending or has been granted in that court for 
review of the judgment of the circuit court of appeals. 


(A-29470) 


WITNESSES—FEDERAL TRADE COMMISSION—MILEAGE, FEES, 
AND SUBSISTENCE 


A person who was neither subpcenaed nor requested to come to Washington, 
D. C. as a witness, but who presented herself voluntarily to the Federal 
Trade Commission at Washington and requested and was granted permis- 
sion to testify to certain matters considered pertinent to an inquiry being 
conducted, was not a witness “summoned before the commission” within 
the provisions of section 9 of the act of September 26, 1914, 38 Stat. 723, 
and is not entitled thereunder to mileage and witness fees. 


Comptroller General McCarl to A. N. Ross, Disbursing Clerk, Federal Trade 

Commission, December 19, 1929: 

Reference is made to your letter of November 8, 1929, transmitting 
for decision whether payment thereon is authorized an unpaid 
voucher covering mileage, attendance fees, and subsistence per diem 
in the sum of $355.30 in favor of Josephine Corliss Preston, Olympia, 
Wash., in connection with her appearance as a witness before the Fed- 
eral Trade Commission on October 24, 1928, in the “Public utilities 
inquiry—S. R. 83,” it appearing that Mrs. Preston was not 
subpeenaed as a witness but appeared voluntarily. 

Under the provisions of section 9 of the act of September 26, 1914, 
38 Stat. 723, witnesses “ summoned ” before the Federal Trade Com- 
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mission are entitled to be paid the same fees and mileage that are 
paid witnesses in the courts of the United States. 

It appears that Mrs. Preston was neither subpoenaed nor requested 
to come to Washington as a witness, but that she presented herself 
voluntarily to the commission at Washington and requested permis- 
sion to testify to certain matters considered pertinent to the inquiry. 
The request was granted, and her testimony was given on October 
24, 1928, and she was discharged as a witness the same day. On 
this state of facts she claims mileage from Olympia, Wash., to Wash- 
ington, D. C., and return, plus fees and per diems of $5 a day for 
11 days for travel and attendance. 

As the attendance of Mrs. Preston as a witness was neither com- 
manded nor requested by the commission, she was not a witness 
“summoned before the commission” within the terms of the con- 
trolling statute, supra. She was purely a volunteer and is not 
entitled to the mileage and fees claimed. The voucher will be 
retained in the files of this office, no payment thereon being 
authorized. 


(A-29458) 
CONTRACTS—MISTAKE IN BID—USED EQUIPMENT—ACCEPTANCE 
OF PAYMENT 


Where the Government advertised for bids for an auto delivery truck and 
the specifications requested, among other things, a quotation of the bidder’s 
allowance on a used truck, the bidder is not entitled to any additional 
amount on account of an alleged mistake in the allowance quoted on the 


used truck, the bid having been accepted by the contracting officer in good 
faith. 


The submission of a bid on used equipment differs from the submission of a 
bid for new or staple articles, the prices of which ordinarily are more or 
less uniform, as there may be a wide variance in the allowance offered on 
used equipment, considerations other than market value being involved. 

Where a contractor certifies a voucher presented in payment as being correct 
and just and accepts payment thereon without protest, the execution 
of the voucher and the acceptance of the payment preclude the contractor 

from receiving any additional amount on account of an alleged mistake. 

Decision by Comptroller General McCarl, December 21, 1929: 

The Ford Motor Co. requested allowance of its claim in the sum 
of $150, the balance alleged to be due on account of a light delivery 
truck furnished the Department of Agriculture under contract 
USDA-4033, dated April 26, 1929. 

It appears that under date of April 11, 1929, the chief, division 
of purchase, sales, and traffic, Department of Agriculture, advertised 
for bids for furnishing a light auto delivery truck, latest model, 
delivery prepaid, to a representative of the department at Vincennes, 
Ind. The specifications requested, among other things, a quotation 
of bidder’s allowance on a used Ford truck, 1926 model, engine No. 
13427633. A copy of the request for bids was sent to 17 prospective 
bidders, and 4 proposals were received in response thereto, as follows: 
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a ——— 

Allowance | 

Make offered i — aun Le date. er aaa 
- equipment ered pri | used equip- 


Ford Motor Co $499. 00 $245. 00 $231.40 None. 
Washington, D C., Br. me 

Ballard Motor Sales 475. 21 -] 385. 21 | | és 
| 


Bicknell, Ind. 


Chevrolet. ..| Chevrolet Motor Co 513. 52 | 35.00 | 478. 52 ” 
New York City. 


Ot ii I tics ined on Suleiabdbineteaeae 
4 E. Locust St., Vin- 
cennes, Ind. 


By letter of April 29, 1929, this claimant advised the Department 
of Agriculture as follows: 

Confirming your telephone conversation with our Mr. Cornell this morning, 
thru clerical error the net price of the Ford pick-up at Vincennes, Ind., was 
listed in our bid as $499; the price should have been shown as $476.40. With 
this figure inserted it will be noted the correct net price to Government after 


deducting trade-in allowance will be $231.40, the same as shown in our bid. 
Will you kindly make this correction in our bid. 


The bid of the Ford Motor Co., offering a truck meeting the re- 
quirements of the specifications for the sum of $476.40, less $245 for 
the used automobile, was accepted. The truck was delivered under 
date of May 18, 1929, the voucher presented for payment being stated 
in the sum of $476.40, less allowance of $245 on the used car; total, 
$231.40. The voucher was certified by the said company as being 
correct and just, and payment thereon was made and accepted by 
said company without question under date of July 5, 1929. It ap- 
pears that on November 8, 1929, or over four months after acceptance 
of puyment, the said company alleged a mistake in the allowance 
made for the used Ford truck, and now claims that the amount of 
the allowance should have been $95 instead of $245, or a difference 
of $150, and in support thereof states, in said letter of November 
8, 1929, that— 

On April 11, 1929, the Department of Agriculture called for bids on one light 


delivery auto truck for Vincennes, Indiana, offering in trade a 1926 model T 
Ford truck. f 

The matter of trade-in allowance was referred to our Indianapolis branch, 
who telephoned their dealer at Vincennes, the Sutton Motor Company, for an 
appraisal, The dealer, confusing this appraisal with another he had just made 
on a Government car, placed the value at $245.00, which figure was passed to us 
and included in our bid. 


The matter of the alleged mistake was referred to the Secretary 


of Agriculture, and in a letter of December 2, 1929, he reported in 
part as follows: 


When the bids were opened on April 23, 1929, it was noted that the amount 
offered by the Ford Motor Company on the used equipment was unexpectedly 
large; but it is not the custom of the department to check wide variations in 
offers on used equipment for the reason that offers on used equipment quite often 
vary widely, and the proposal was accepted accordingly. However, | am now 
advised by the interested bureau that the used equipment involved tn this 
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transaction was purchased in April, 1926, at a net cost of $492.72, had been 
subsequently driven approximately 50,000 miles, and that, in the opinion of 
Lureau officials familiar with the condition of the equipment at the time it was 
turned in, $75 to $100 was a fair estimate of its market value. 


The general rule is, even where there is a clear showing of a mis- 
take in the submission of a bid, the contractor must bear the conse- 
quences thereof. In this connection, attention is invited to the fol- 
lowing statement made by Mr. Justice Holmes in delivering the opin- 
ion of the Supreme Court of the United States in the case of Rock 
Island, Arkansas and Louisiana Railroad Company v. United States, 
254 U.S. 141, 143: “ Men must turn square corners when they deal 
with the Government.” — 

In order to authorize relief on account of a mistake in an accepted 
bid, it must appear that the mistake was mutual or that the error was 
so apparent that it must be presumed that the contracting officer 
knew of the mistake and sought to take advantage thereof. 26 
Comp. Dec. 286; 6 Comp. Gen. 504, 526. See also Moffett, Hodgkins 
and Clarke Company v. Rochester, 178 U. S. 373. 

While the claimant’s bid on the old Ford truck was greater than 
the allowance offered by other bidders and greater than the reason- 
able market value thereof, there is nothing therein from which 
knowledge on the part of the contracting officer that a mistake had 
been made can be presumed. The bid here differs from the submis- 
sion of a bid for new or staple articles the prices on which ordinarily 
are more or less uniform. As stated in the administrative report, 
supra, there is often a wide variance in the allowances offered on used 
equipment, considerations other than market value being involved. 
A short time ago an instance came to the attention of this office in 
which one bidder offered a $50 allowance on a used truck and another 
bidder offered an allowance of $1,298 on the same truck, both offers 
being as intended. Furthermore, it is noted that the claimant com- 
pany, in its letter of April 29, 1929, supra, confirmed its offer with 
respect to the allowance on the used truck after the bids had been 
opened and it knew or had the opportunity of knowing the offers 
made by the other bidders. 

The allowance quoted was clear and unambiguous on its face, and 
the mistake, if any, apparently was due solely to the negligence of 
the bidder, and the bid was accepted by the contracting officer in 
good faith. 

As previously noted, the claimant certified the voucher, supra, as 
being correct and accepted payment thereon without protest. The 
execution of the voucher and acceptance of payment thereon without 
protest precludes claimant from receiving any additional amount on 
account of the alleged mistake. Lowisville and Nashville Railroad 
Company v. United States, 267 U. 8. 395; Southern Pacifie Company 
v. United States, 268 U. S. 263; United States v. Reading Company, 
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270 U. S. 320; Zarly & Daniel Company v. United States, 271 U.S. 
140; 4 Comp. Gen. 404. 

For the reasons herein set forth, the claim must be and is dis- 
allowed. 


(A-29460) 


RENT—PAYMENT OF, SUBSEQUENT TO PURCHASE OF LEASED 
PREMISES 


Where the United States is in possession of land under a lease and at the 
expiration thereof purchases the land, and a deed is executed and delivered 
to the United States therefor, the relation of the parties is thereupon 
changed from that of landlord and tenant to that of vendor and vendee, 
and no implied contract to pay rent for the use and occupancy of the land 
during the time between the execution and delivery of the deed and the 
final consummation of the purchase, by payment of the purchase money, 
can arise. 


Decision by Comptroller General McCarl, December 21, 1929: 

Request has been made for review of settlement No. 0188075, 
dated September 11, 1928, wherein was allowed only $343.65 on the 
claim of W. G. Young, in the sum of $1,051.90, for use and oc- 
cupancy as an Army camp site of 484.2 acres of land in Presidio 
County, Tex., from July 1, 1927, to December 7, 1927. 

The facts appear to be as follows: 

On July 1, 1919, the United States leased from the claimant 434.2 
acres of land in Presidio County, Tex., for military purposes upon 
an annual rental basis of $2,412, payable monthly at the rate of $201. 
The lease was formally renewed annually for like rental to and in- 
chiding June 30, 1927. 

It appears that in May, 1927, the claimant gave the Government 
an option to purchase said land for the sum of $25,800, but that 
funds for such purchase were not available until July 1, 1927. On 
April 30, 1927, the Government forwarded to the lessor for his signa- 
ture a prepared proposal in writing to sell said land to the United 
States for the sum of $25,800. The prepared proposal contained 
a provision that if for any reason delivery of title to the property 
was delayed beyond July 1, 1927, the United States was authorized to 
use and occupy the land without cost until such time as title satis- 
factory to the Attorney General was conveyed to the Government. 
This provision was deleted by the lessor prior to signing and return- 
ing the proposal to the Government on May 20, 1927, with the ad- 
vice that he thought such provision unfair because it might put him 
in the position of permitting the Government to use the land free of 
charge if for any reason the sale should be postponed any length of 
time. Acceptance of this written proposal with the deleted proviso 
was never executed on behalf of the United States nor was any 
agreement made to pay rent after June 30, 1927, date of termination 
of the lease. 

8565°—30——18 
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The Government continued to use and occupy the land after 
June 30, 1927, without paying rent therefor, and by a warranty deed 
dated August 23, 1927, the claimant conveyed title to said land to 
the United States. Delivery of the deed was made to the Govern- 
ment on or about the same date, and thereupon all title papers were 
referred to the Attorney General for examination, as provided by 
section 355, Revised Statutes. After considerable time was consumed 
in having the vendor clear the title through the payment of taxes, 
obtaining receipt therefor, etc., the Attorney General, on November 
16, 1927, approved the title, and on November 30, 1927, a check was 
forwarded to the claimant in the amount of $25,800, covering the 
purchase price of said land. 

The claimant contends that he is entitled to rental at the rate of 
$201 per month for the use and occupancy of said land by the 
United States during the period from July 1, 1927, to December 
7, 1927, the date the check would have been delivered had he been 
at his place of business. The settlement of September 11, 1928, 
allowed the rent from July 1 to and including August 22, 1927, title 
to the property having passed to the United States August 23, 1927. 

It may be said to be a settled principle of law that while a con- 
tract or deed may reserve to a vendor of realty a right of possession 
after the conveyance, the presumption is that the right of possession 
follows the deed, and that, in the absence of any provision to the con- 
trary, as soon as there has been a conveyance to the purchaser 
he is entitled to possession. See 39 Cyc. 1622, and cases cited. 

In view of the vendor’s indicated refusal in this case to allow the 
United States to remain in occupancy of the land rent free after the 
termination of the lease, pending the conclusion of the purchase 
arrangements, the Government may be considered to have held over 
to the date of conveyance as a tenant at will under an implied 
agreement to pay for the use and occupation of the land. However, 
upon conveyance of title to the United States on August 23, 1927, 
the Government became entitled to possession in its own right, there 
having been no agreement, express or implied, or reservation in the 
deed, to the contrary. Consequently, from that date there was no 
implied relationship of landlord and tenant to support a claim for 
use and occupation. See 14 Comp. Dec. 312; Carpenter v. United 
States, 17 Wall. 489. As the original lease in this case provided that 
rental for fractional part of a month should be pro rata of the 
monthly rate, the right to rental for the fractional part (22 days) 
of the month of August, 1927, will not be questioned. Compare Cum- 
ming et al. v. United States, 57 Ct. Cls. 551. 

It follows that the disallowance of the claim for rent after August 
22, 1927, was correct. Accordingly, upon review, the settlement must 
be and is sustained. 
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(A-29340) 


PAY ROLLS—EVIDENCE OF “NEW” AND “ADDITIONAL” 
POSITIONS 


Where a position is “ new” there should appear in the remarks column of the 
pay roll sufficient information to show the action of the Personnel 
Classification Board on the allocation and the date notice thereof was 
received in the administrative office; also the date of appointment, official 
title of the appointing officer, date of entrance on duty, and date of oath. 
Where the position is “ additional” there should appear in the remarks 
column of the pay roll sufficient information to show (1) the date of 
creation and placement in a particular grade and class by the adminis 
trative office, and (2) reference to the position, by name of the incumbent, 
having identical duties and responsibilities previously allocated by the 
Personnel Classification Board in the same grade and class and under the 
same bureau, office, or other appropriation unit; also date of appoint- 
ment, official title of the appointing officer, date of entrance on duty, and 
date of oath. 


Comptroller General McCarl to the Secretary of the Treasury, December 

23, 1929: 

There has arisen in the audit of accounts of J. L. Summers, dis- 
bursing clerk, Treasury Department, the question as to the evidence 
required with the pay rolls to show whether a new appointment 
indicated thereon is to a “new” position or to an “additional ” 
position. See decision of September 38, 1929, 9 Comp. Gen. 101, 
wherein is stated the distinction between the two classes of posi- 
tions and the procedure as to the fixing of the salary rate. 

The particular cases giving rise to the question here under con- 
sideration are those of Carolyn Miller, appointed June 5, 1929, and 
Ada M. Kingsley, appointed May 1, 1929, each of the appointments 
appearing to have been to an “additional” position, although the 
information furnished in support of the pay roll did not clearly 
establish that such is the ease. 

If a position is “ new ” there should appear in the remarks column 
of the pay roll sufficient information to show the action of the 
Personnel Classification Board on the allocation and the date notice 
thereof was received in the administrative office; also the date of 
appointment, official title of the appointing officer, date of entrance 
on duty, and date of oath. If the position is “ additional” there 
should appear in the remarks column of the pay roll sufficient in- 
formation to show (1) the date of creation and placement in a 
particular grade and class by the administrative office, and (2) 
reference to the position, by name of the incumbent, having identical 
duties and responsibilities previously allocated by the Personnel 
Classification Board in the same grade and class and under the 
same bureau, office, or other appropriation unit; also date of ap- 
pointment, official title of the appointing officer, date of entrance 
on duty, and date of oath. 

The salary rates paid to Carolyn Miller and Ada M. Kingsley on 
the rolls mentioned will not be further questioned. 
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(A-29781) 


CONTRACTS—PAYMENTS BY CHECK—INTEREST ON DELAYED 
PAYMENTS 


Under a contract for the sale of waste paper by the Public Printer, provid- 
ing for payment of interest by the contractor for each calendar day’s 
delay in payment beyond the time specified in the contract, payment may be 
considered as made on the date the check of the contractor is received in the 
Government Printing Office, provided the check is honored in due course. If 
the check is not received when payment is due, interest should be charged 
for each calendar day’s delay in payment thereafter, including the day the 
check is finally received, or the debt otherwise liquidated. 


Comptroller General McCarl to the Public Printer, December 27, 1929: 
There has been received your letter of December 6, 1929, as 
follows: 


Contract numbered G. P. 757 (now on file in your office) between the Public 
Printer and Thomas H. O’Connor Company, Incorporated, covering the sale of 
waste paper by the Public Printer, requires payment of our bill not later than 
the last day of the month in which said bill is rendered; otherwise 6% interest 
is charged for each calendar day payment is delayed beyond that day. Pay- 
ment is by check. 

The question arises as to whether the day on which check is made out, or 
the day it is mailed, or the day it is received in this office is to be considered 
the paying date under contract. 

Your advice on this question is requested. 


The contract in question provides that— 


* * * the said party of the second part [the contractor] shall pay to the 
said party of the first part [the United States of America] (in lawful money 
of the United States) not later than the last day of the month in which bill is 
rendered, * ¢, 

* * * * * 


* * 


It is covenanted and agreed that iu case payment is not made within the 
time specified interest at the rate of six per cent (6%) per annum will be 
charged for each and every calendar day payment is delayed beyond the last 
day of the month in which bill is rendered. 


It is generally recognized that where a check delivered to a creditor 
is paid in due course the debt is discharged pro tanto as of the time 
the check was received by the creditor. See 48 Corpus Juris 618, 
citing, among other cases, Cleveland v. Craven Chemical Company, 
18. Fed. Rep. (2d) 711; Bennet v. Bank of Commerce and Trust 
Company et al., 220 Fed. Rep. 950. As to Government checks this 
rule has been recognized, and it has been held consistently that a 
Government check is not a payment unless and until the same has 
been received and negotiated by the payee. See 9 Comp. Gen. 144, 
146, and the several decisions of the accounting officers and the 
opinion of the Attorney General therein cited. In a decision dated 
November 9, 1929, A-29085, addressed to the chairman of the Fed- 
eral Farm Board, it was held: 


I do not find in the Agricultural marketing act of June 15, 1929, 46 Stat. 11, 
any specified provision with respect to the method of computing the length 
of time for which interest shall be charged upon loans made in accordance 
with that act. It must be assumed, therefore, that the usual commercial prac- 
tices are to be applied. Accordingly, you are advised that interest should be 
computed from the date the check of the Federal Farm Board is drawn and 
forwarded to the borrower to the date the check in payment therefor is re- 
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ceived by the board, provided the check is paid (collected) in the regular course 
of business. * * * 

You are advised, therefore, that in the absence of any express con- 
tract provision covering the matter, payment for the waste paper 
under the contract in question should be considered as made upon 
receipt in the Government Printing Office of the check of the con- 
tractor, provided the check is honored upon presentation to the bank. 
In the event the check is not paid upon first presentation to the bank 
on which drawn, payment should be considered as made as of the 
date the check is thereafter honored or the debt otherwise liquidated. 
If the check is not received on the last day of the month in which the 
bill is rendered, interest at the rate of 6 per cent per annum should 
be charged the contractor for each and every calendar day’s delay 
in payment thereafter, including the date the check of the contractor 
is subsequently received or the debt otherwise liquidated. 


(A-29832) 


PANAMA CANAL—DAMAGES TO NAVAL VESSELS PASSING 
THROUGH 


The appropriation of the Panama Canal providing for the payment of claims 
for damages to vessels passing through the locks of the Panama Canal 
is not available for the payment of the costs of repairs to naval vessels 
even when the facts establish the responsibility of the Panama Canal 
for the damages. The costs of such repairs for damages to naval vessels 
are chargeable under the law to the specific appropriation made under the 
Bureau of Construction and Repair, Navy Department, providing for the 
“wear, tear, and repair of vessels aflvat.” 

Comptroller General McCarl to the Secretary of the Navy, January 2, 1930: 

I haye your letter of December 10, 1929, requesting decision on a 
general question as to the appropriation properly chargeable with 
the cost of repairs to naval vessels damaged while passing through 
the Panama Canal where the facts are such as to establish the re- 
sponsibility of the Panama Canal under the provisions of section 
5 of the Panama Canal act of August 24, 1912, 37 Stat. 563, and the 
President’s regulations made and promulgated in pursuance thereof, 
and more particularly whether in such cases the costs of said repairs 
are proper charges against the Panama Canal appropriation provid- 
ing in specific terms for the payment of “claims for damages” to 
vessels passing through the locks of the Panama Canal as authorized 
by the Panama Canal act. 

Section 5 of the Panama Canal act, swpra, authorizes the President 
to make regulations governing the operation of the Panama Canal 
and the passage and control of vessels through the same, and provides 
further as follows: 


Such regulations shall provide for prompt adjustment by agreement and 
immediate payment of claims for damages which may arise from injury to 
vessels, cargo, or passengers from the passing of vessels through the locks 
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under the control of those operating them under such rules and regulations, 
In case of disagreement suit may be brought in the district court of the Canal 
Zone against the Governor of the Panama Canal. The hearing and disposition 
of such cases shall be expedited and the judgment shall be immediately paid 
out of any moneys appropriated or allotted for canal operation. 


Pursuant to the provisions of this section the regulations pro- 
mulgated by the President under Executive order of September 25, 


1925, made the following provisions with respect to damage to 
vessels : 


Rule 89. * * *® Under the provisions of paragraph four, section five, 
Panama Canal act, the Panama Canal assumes responsibility for injury to 
vessels, cargo, or passengers due to accidents caused by the passage of the 
vessel through the locks. This responsibility is assumed from the time the 
first towing line is made fast on board before entrance and continues until 
the towing lines are cast off upon departure from the lock chamber. This 
responsibility, however, holds good only in case the vessel has complied 
with all requirements of these rules, as well as the regulations issued by the 
governor, and when motive power, steering gear, and all appurtenances 
controlling the ship function properly. The Panama Canal will not be responsi- 
ble for damage to any protrusion beyond the side of the vessel, whether such 
protrusion is permanent or temporary in character. 

Rule 90. * * * All claims for damages arising from an accident in 
the locks to a vessel or its cargo or passengers shall be adjusted by mutual 
agreement when practicable between the Panama Canal and the passen- 
ger, or the owner, agent, or underwriter of the vessel or the cargo. In case 
of disagreement, suit may be brought by the claimant in the District Court 
of the Canal Zone against the Governor of the Panama Canal. 


It is stated in your letter that in so far as concerns the authority 
in section 5, supra, to bring suit against the Governor of the Panama 
Canal your department makes no question that it is inapplicable to 
damages caused to naval vessels, but that the word “ vessels ” as used 
in this section in providing for the payment of damages by agree- 
ment and without suit should receive the same construction as that 
given it in the same section in providing for regulations to govern 
the control of vessels in their passage through the locks as to’ which 
there is no question that naval vessels are included. 

With respect to the question of charging the Panama Canal ap- 
propriation with the cost of repairing naval vessels, it is stated fur- 
ther in your letter: 


This department is familiar with the decisions of the accounting officers in 
eases like the U. 8. 8. Alliance (6 Comp. Dec. 74), and the U. 8. dredge Culebra 
(6 Comp. Gen. 171), in which it has been decided that the cost of repairs result- 
ing from collision between vessels operated by different departments of the Gov- 
ernment can not be charged against the appropriation of the department causing 
the damage. Such cases, however, would seem to be readily distinguishable 
from the present question on the ground that there the appropriations of the 
responsible departments were in terms available only for repairs to their own 
vessels, under which circumstances section 3678, Revised Statutes, operated to 
prevent the use of such appropriations for repairs to vessels of other depart- 
ments; whereas here Congress plainly intended that repairs to vessels damaged 
while passing through the Panama Canal and while complying with the Presi- 
dent's regulations governing the passage of all vessels through the canal should 
be accounted for as an expense of operating the Panama Canal—to which end 
an appropriation has been made for expenses of the canal which in specific 
terms applies to damages caused vessels passing through the locks and in 
general terms covers damages of whatever nature and however arising in the 
operation of the canal * * * 
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As stated by you, the rule is well settled that the cost of repairs 
resulting from collision between vessels operated by different depart- 
ments of the Government can not be charged against the appropria- 
tion of the department causing the damage when the department 
operating the damaged vessel has an appropriation, either general or 
specific, available for the repair of the same. It is well settled, also, 
by a long line of decisions by accounting officers, that amounts 
recovered as damages for injury to, or loss or destruction of vessels 
of the Government or other public property are not for crediting to 
the appropriation under which the costs of repairs, purchase, or 
construction, were made, but are moneys received for the use of the 
United States within the meaning of section 3617, Revised Statutes, 
and as such are for depositing and covering into the Treasury of the 
United States as miscellaneous receipts. 3 Comp. Gen. 808; 8 id. 615, 
and decisions therein cited. See, also, 22 Comp. Dec. 379. 

The contention advanced by you that the first of the above rules 
should not apply in cases of damages to naval vessels injured while 
passing through the canal is not readily apparent. It is true, as you 
state, that in those cases in which the rule applies the appropriation 
of the agency causing the damage is available to pay for repairs to 
its own vessels, but that is only one of the reasons for the application 
of the rule. Another reason is the fact that the agency operating the 
damaged vessel has a specific appropriation made by law for the 
repairs, etc., made to its vessels, hence the further rule that any 
funds collected as damages to public property are for covering into 
the Treasury as miscellaneous receipts. 

In connection with the appropriation of the Panama Canal, here- 
inbefore referred to, the Panama Canal act, and the President’s regu- 
lations, it should be noted that all of them refer to and provide for 
the payment of “claims for damages ” which is not to be considered 
in a matter such as here involved as synonymous to payment for 
costs of repairs. No doubt a claim for damages arising from injuries 
to vessels of necessity will include the cost of repairs as one of the 
items, but such fact only tends to show that the law in the present 
matter did not have in contemplation the payment of claims such 
as those referred to in your submission including payment for cost 
of repairs only. In this connection it has been held that there can be 
no reimbursement to the Government for the damage to or loss of 
its own property. 22 Comp. Dec. 390. 

Under the Navy Department there has been provided, under the 
Bureau of Construction and Repair, a specific appropriation for the 
“wear, tear, and repair of vessels afloat,” and that appropriation is 
exclusively available for the cost of repairing naval vessels, whether 
injured while passing through the Panama Canal or elsewhere, or 
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whether the cause thereof is imputable to the Panama Canal or to 
other agencies, except that in cases of private agencies responsible for 
the damages, the amounts recovered are for covering into the 
Treasury as miscellaneous receipts. 

The question submitted is answered accordingly. 


(A-29612) 
NATIONAL GUARD—ARMORY DRILL PAY 


The status of a commissioned officer of the National Guard “belonging to 
an organization” is not changed by his detail to command a Medical 
Department detachment which is not an organization for the purpose of 
determining the pay of commissioned officers under section 109 of the 
national defense act as amended, and such officer can not qualify for 
armory drill pay by satisfactorily performing appropriate duties as an 
officer “ not belonging to an organization.” 


Comptroller General McCarl to Capt. H. B. Lovell, United States Army, Janu- 

ary 4, 1930: 

There has been received your letter of October 11, 1929, requesting 
review of settlement No. K-45185-W, dated June 1, 1929, disallowing 
$5, the amount of armory drill pay paid to Second Lieut. Amsell 
A. Colebrooke, Headquarters Company, Third Battalion, Three hun- 
dred and seventy-second Infantry, Massachusetts National Guard, as 
per voucher No. 2064, October, 1928, accounts of Maj. E. C. Morton, 
F. D., United States Army, as follows: 


Disallowed in part: June 1, 1929. $5.00. 

Pay roll Med. Dept. Det., 2nd Bn., 372 Inf. 

Massachusetts N, G., July 1 to Sept. 30, 1928. 

Amsell A. Colebrooke, 2nd Lt. 

Payee, being a member of the Hdgs. Co. of the 3rd Bn., was not entitled to pay 
as an officer not belonging to an organization. (See in this connection 5 Comp. 
Gen. 438.) 


It appears that Lieutenant Colebrooke, an officer belonging to an 
organization, was detailed to command the Medical Department de- 
tachment, Third Battalion, Three hundred and seventy-second Infan- 
try; that he was in command thereof July 1 to 9, 1928; and that he 
was paid armory drill pay for this period for the satisfactory per- 
formance of his duties as an officer not belonging to an organization. 

Paragraph 5a, Militia Bureau Circular No. 10, March 28, 1928, 
provides: 


When the State authorities attach an officer to a unit for the purpose of 
command, he will be eligible for the administrative-function pay of the unit 
he is commanding and will qualify for armory-drill pay in the same manner 
as the officer regularly assigned to the position he is occupying, provided, how- 
ever, that if an officer of the class “not belonging to an organization” is 
attached to command a company the order will also prescribe attendance at 
drills of the company as his “ appropriate duties.” 


A Medical Department detachment is not an organization for the 
purpose of determining the pay of commissioned officers under sec- 
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tion 109 of the national defense act as amended, 2 Comp. Gen. 795, 
799, although it is classified as an organization having administra- 
tive functions connected therewith. N. G. R. 58. 

The status of an officer “ not belonging to an organization ” is not 
changed by his detail to command a company. Likewise, the status 
of an officer “ belonging to an organization ” is not changed by his 
detail to command an organization having administrative duties. 
Each class of officers is entitled to armory drill pay as prescribed in 
section 109 of the national defense act as amended. The armory 
drill pay of an officer “ belonging to an organization ” is not based on 
the satisfactory performance of duties but on the basis of drills 
attended when certain prescribed conditions are met. These condi- 
tions are not applicable to an officer commanding a Medical Depart- 
ment detachment. The circular letter referred to apparently recog- 
nizes that the status of an officer “ not belonging to an organization ” 
is not changed by his detail to command a company, and that he will 
continue to qualify for pay by satisfactorily performing his appro- 
priate duties, but its provision in regard to officers “ belonging to an 
organization ” is not clear. It provides that an officer detailed to 


command a unit “ will qualify for armory drill pay in the same man- 
ner as the officer regularly assigned to the position he is occupying.” 
If this language means that an officer “ belonging to an organiza- 


tion” detailed to command a unit whose regularly assigned com- 
manding officer is an officer “ not belonging to an organization ” will 
qualify for armory drill pay by satisfactorily performing his ap- 
propriate duties, it is contrary to law. Such was the construction 
placed on the above provision in its application to this case. 

In view of the ambiguity of the above provision in the circular 
letter in its application to a case of this kind, the disallowance in 


question will be removed, but such payments hereafter made will not 
be allowed. 


(A-29956) 
DESIGNATION OF DEPUTY DISBURSING AGENTS 


The authorization in the act of March 4, 1909, 35 Stat. 1027, that the clerk of 
the highest grade in a disbursing office may be designated to act “in place” 
of the disbursing agent when such disbursing agent is ill or unavoidably 
absent, necessarily implies that only a clerk of the highest grade may be 
so designated and that the deputy may not act when the disbursing agent 
is not absent. The designation, however, may be a standing one so that 
the deputy may act whenever his principal is absent, and in that event the 
deputy should give bond to the United States and the accounts paid by 


him should be included as a part of the accounts of the principal disburs- 
ing agent. 
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Comptroller General McCarl to the President of the United States Civil 
Service Commission, January 4, 1930: 


There has been received a letter dated December 20, 1929, from the 


Secretary of the United States Civil Service Commission, by direc- 
tion of the commission, as follows: 


In the commission’s disbursing office are four employees—one is in CAF-8, 
one is in CAF-6, one is in CAF, and the fourth is in CAF-2. 

Recently the commission became convincefl that it would be advantageous 
to designate the employee in CAF-4 as deputy special disbursing agent, the 
deputy to be under bond and to perform the usual duties of such a position. It 
formally approved such action on November 20, 1929, the commission’s special 
disbursing agent concurring. 

Subsequently, the question has been raised as to whether this action might 
be in conflict with a provision of the act of March 4, 1909 (35 Stat. 1027), 
stating that— 


In case of the sickness or unavoidable absence of any disbursing clerk 
or disbursing agent of any executive department, independent bureau, or 
office, in Washington, District of Columbia, he may, with the approval of 
the head of the department, independent bureau, or office, in which said 
disbursing clerk or agent is employed, authorize the clerk of highest grade 
employed therein to act in his place, and to discharge all the duties by law 
or regulations of such disbursing clerk or agent. * * * 


The commission desires the decision of your office on the legality of its 
action. 


The act of March 4, 1909, authorizing the designation of the clerk 
of the highest grade in a disbursing office to act in place of the 
disbursing clerk when such disbursing clerk is ill or unavoidably 


absent necessarily implies that no clerk other than a clerk of the 
highest grade may be so designated and that such clerk shall not 
act in place of the disbursing clerk when the disbursing clerk is not 
ill or unavoidably absent. This follows from the well-known maxim 
expressio unius est exclusio alterius. However, the designation of the 
clerk of highest grade in the office need not be postponed until the 
disbursing clerk becomes ill or is unavoidably absent, but there may 
be a standing designation with the action of the deputy special dis- 
bursing agent “in place ” of the disbursing agent to become effective 
whenever the disbursing agent is ill or otherwise unavoidably absent. 
The deputy disbursing agent so designated should be required to give 
bond to the United States for the faithful performance of his duties 
so as to eliminate any procedural questions should it become neces- 
sary to proceed against such bond. Separate accounts should not be 
rendered by the deputy. However, the vouchers, payrolls, etc., paid 
by the deputy in the absence of the disbursing agent should show by 
stamp or otherwise that the deputy disbursing agent paid them and 
they should be submitted as a part of the account of the principal 
disbursing agent. 

The specific questien presented is answered in the negative, that 
is, that under the act of March 4, 1909, the clerk in the office of the 
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disbursing agent of the commission in class CAF-4 may not be desig- 


nated as deputy special disbursing agent if there is a clerk of a 
higher grade in the office. 


(A-29983) 


MILEAGE—NAVY OFFICER 


The right of an officer of the Navy to mileage and travel expenses is fixed 
by law and the terms of his orders, and that right may not be increased 
by reason of a permissive deviation from the ordered route of travel and 
an earlier reporting for duty at the new station. 


Comptroller General McCarl to Lieut. M. A. Roggenkamp, United States 
Navy, January 6, 1930: 


By reference of the Secretary of the Navy in fourth indorsement 
of December 20, 1929, there has been received your letter of Novem- 
ber 23, 1929, requesting decision as to the measure of mileage and 
traveling expenses to which you are entitled for travel performed 


under orders of May 28, 1929, and modification thereof dated July 
16, 1929. 


Your orders of May 28, 1929, are as follows: 


From: Bureau of Navigation. 

To: Lieutenant Matthias A. Roggenkamp, Supply Corpe, U. S. N., Navy Yard, 
Boston, Mass. 

Via: Commandant, First Naval District. 

Subject: Change of duty. 


1: Upon the reporting of Lieutenant Lester A. Dyckman, (S.C.), U. S. N., on 
1 July, 1929, you will make the necessary transfers to that officer, and regard 
yourself detached from duty as officer in charge, commissary store, navy yard, 
Boston, Mass., and from such other duty as may have been assigned you; 
will report to the commandant, first naval district, Boston, Mass., for duty in 
connection with the settlement of your accounts. 

2. Upon the completion of the settlement of your accounts you will regard 
yourself detached from all duty; will proceed to New York, N. Y., and 
report to the commandant, third naval district, South and Whitehall Streets, 
for Government transportation to a port on the Pacific coast, and upon arrival, 
proceed and report to the commanding officer of the U. S. S. New Mezico 
for duty as assistant for disbursing and additional duty as assistant to the 
supply officer as the relief of Lieutenant Harry F. Hake, (S.C.) U.S.N. 

3. You are hereby authorized to delay until 1 September, 1929, in reporting 
to the commandant, third naval district, in obedience to these orders. 

4. Keep the Bureau of Navigation advised of your address. 

5. This delay will count as leave. Upon the commencement of the leave 
you will immediately inform this bureau of the exact date, and upon the expira- 
tion thereof you will return the attached form, giving the dates of commence- 
ment and expiration. 


The modifying orders of July 16, 1929, authorized you to proceed 
to San Pedro, Calif., or to “such port as the U. S. S. New Mewico 
may be,” by commercial transportation instead of as directed in the 
orders of May 28, 1929, with the understanding that you would be 
entitled to no mileage or expenses in excess of that which would ac- 
crue for travel as directed in basic orders, and directed that if you 
did not desire to bear this extra expense, to regard the authoriza- 
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tion as revoked and return the letter to the Bureau of Navigation for 
cancellation. It appears that you were detached from the navy yard, 
Boston, Mass., on July 15, 1929, and reported on board the U. S. S. 
New Mexico at San Pedro, Calif., on September 30, 1929. The evi- 
dence further shows that on August 16, 1929, orders were issued to 
Lieut. Harry F. Hake (S. C.), United States Navy, on the U.S. S. 
New Mezico, directing that officer to make the necessary transfers of 
public funds on hand and on deposit, including public property in 
his possession, to you on October 1, 1929. It also appears that under 
date of October 24, 1929, the commandant of the third naval district 
made the following statement : 


1. Had Lieutenant M. A. Roggenkamp, S. C., U. S. N., reported to the com- 
mandant, third naval district, on 1 September, 1929, for Government transporta- 
tion to a port on the Pacific coast, as directed in reference (a), he would have 
been directed to proceed to the naval operating base, Hampton Roads, Va., and 
report to the commanding officer, U. S. 8S. Vega, for transportation to San 
Pedro, Calif. 


2. The U. 8S. S. Vega sailed from the naval operating base, Hampton Roads, 
Va., on 14 September, 1929, and was scheduled to arrive at San Pedro, Calif, 
on 5 October, 1929. This would have been the first available Government trans- 
portation to the Pacific coast after 1 September, 1929. 


It also appears from the itinerary of the U. S. S. Vega that said 
vessel arrived at Hampton Roads, Va., on September 6, 1929, sailed 
from Hampton Roads, Va., on October 1, 1929, arrived at San Diego, 
Calif., on October 20, 1929, and at San Pedro on October 24, 1929. 

You suggest that by reason of the fact that the U. S. 8. Vega, on 
which vessel you were directed to travel to your new post of duty, 
did not sail until October 1, 1929, the date on which you were re- 
quired to report for duty on the U. S. S. Vew Mewico, that transpor- 
tation on that vessel was not available within the terms of your 
orders, and, no Government transportation being available, you are 
entitled to mileage from Boston, Mass., to San Pedro, Calif. 

The Bureau of Navigation states that on the assumption that you 
had availed yourself of the authority granted in modifying orders 
of July 16, 1929, the orders not having been returned as directed if 
you did not utilize the permission therein contained to travel by a 
routing of your own selection, orders of August 16, 1929, were issued 
detaching Lieutenant Hake upon your reporting on the U. S. S. 
New Mewico on October 1, 1929, but that had you been expected to 
proceed via the U. 8. S. Vega, orders to Lieutenant Hake would have 
provided for his detachment at the proper time. 

By reason of your earlier arrival as a result of traveling by a 
routing of your own selection you now propose to secure an ad- 
vantage and the allowance of mileage by the land route directly 
contrary to the terms of your orders because the department utilized 
your services upon your reporting and relieved your predecessor 
earlier than would have been practicable had you proceeded by the 





DECISIONS OF THE COMPTROLLER GENERAL 271 


route directed in your orders. Your rights to mileage and travel 
expenses were specifically fixed by the law and the terms of the two 
orders under which you traveled and those rights may not be in- 
creased by reason of the time of your reporting under your orders 
or the time of relief of your predecessor. You are entitled to 
mileage and travel expenses as if travel had been performed via the 
U.S. S. Vega, sailing from Hampton Roads October 1, 1929—that is, 
to mileage from the navy yard, Boston, Mass., to the U. S. S. Vega 
at Hampton Roads, Va., and to mess bill on that vessel from Sep- 
tember 6, 1929, to October 24, 1929, date the vessel arrived at San 
Pedro, Calif. These were the payments authorized by law under 
your original orders, and these are the only payments authorized 
by the order which granted you permission to travel by a route of 
your own selection, You are authorized to reimburse yourself 
accordingly. 


(A-30017) 
TRAVELING EXPENSES—RECEIPTS FOR RAILROAD FARES 


An officer of the Army performing repeated travel between two points under 
proper orders is entitled to reimbursement for’actual expenses and not 
to mileage for the necessary transportation, and he is not required to 
furnish receipts for the railroad fare claimed to have been paid in cash. 

The rule requiring that receipts be furnished in support of claims for reim- 
bursement of ordinary railroad fare is for application in those cases 
where enlisted men of the Army claim reimbursement for cash fares in 


lieu of the use of transportation requests which had been furnished them. 
9 Comp. Gen. 152 modified. 


Comptroller General McCarl to Capt. Voler V. Viles, United States Army, 

January 7, 1930: 

Receipt is acknowledged of your letter of December 17, 1929, 
requesting to be advised whether payment is authorized upon the 
voucher therewith transmitted in favor of Maj. A. Boettcher, In- 
fantry (D. O. L.), for $4.22 as reimbursement for railroad fare 
between Peoria, Ill., and Bloomington, Ill., and fractional per diem 
of $1.50. The travel was performed pursuant to order of October 
7, 1929, authorizing and directing repeated travel of two trips per 
month during October, November, and December, 1929, between the 
two cities. No receipts were furnished for the railroad fare and 
you are accordingly uncertain whether payment should be made in 
the absence of such receipts in view of the decision of October 2, 
1929, 9 Comp. Gen. 152, wherein it was held that: 


> * * 


The furnishing of receipts when travel is claimed to have been by 
common carrier is essential and no allowance may be made in the absence 
of such receipts as the transportation provided for in the annual! appropriation 
acts may not be paid as a commutation except when the travel is performed 
under orders in privately owned automobile. * * * 
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The rule requiring receipts for railroad fare claimed to have been 
paid in cash is for application in those cases of enlisted men claiming 
reimbursement for cash fares in lieu of the use of transportation re- 
quests which had been furnished to them. 8 Comp. Gen. 94. Its 
insertion in the decision in 9 Comp. Gen. 152 was inadvertent, as 
it was not applicable to the facts in that case and was not necessary 
to the conclusion therein reached. 

Payment upon the voucher is authorized, in the absence of other 
objection. 


(A-29150) 


DISBURSING OFFICERS—NAV Y—DEFALCATIONS—WITHHOLDING 
PAY AND ALLOWANCES 


A disbursing officer of the Navy who has admitted cash defalcations in his 
official account with the United States in an amount approximately $7,000 
in excess of the amount of his surety bond may not be paid rental or 
subsistence allowances, or any item on account of pay and emoluments, 
as an officer of the Navy. 


Comptroller General McCarl to the Secretary of the Navy, January 8, 1930: 
There has been received the letter addressed to you November 26, 
1929, by Lieut. Commander R. W. Swearingen (S. C.), United 


States Navy, and the third indorsement thereon as follows: 


1. Respectfully forwarded to the Comptroller General of the United States. 

2. An investigation conducted by the Navy Department shows that Lieutenant 
James M. Thomas, Supply Corps, U. S. Navy, failed to account for $22,000 in 
eash, alleged to have been transferred by him to Lieutenant M. T. Betton, 
Supply Corps, U. S. Navy, upon his being relieved as disbursing officer of De- 
stroyer Division Twenty-seven. Lieutenant Thomas, Supply Corps, has ad- 
mitted responsibility for this shortage to an officer of the Supply Corps now 
on duty in the Bureau of Supplies and Accounts. He is at present under ar- 
rest awaiting trial by general court-martial for the alleged shortage in his 
accounts. 

3. The Navy Department, on November 22, 1929, addressed a letter to Lieu- 
tenant Commander Ralph W. Swearingen, Supply Corps, U. S. Navy, the dis- 
bursing officer carrying the accounts of Lieutenant Thomas, Supply Corps, 
directing a compliance with the provisions of section 1766, Revised Statutes 
(U. 8. C., title 5, section 82), with respect to the alleged shortage of $22,000, 
and that report be made to the Navy Department of the action taken. The 
basic letter shows that Lieutenant Commander Swearingen, Supply Corps, is 
withholding all pay and allowances which may become due Lieutenant Thomas, 
Supply Corps. 

4. On the above statement of facts the question is now presented as to 
whether or not, under the provisions of section 1766, Revised Statutes, rental 
and subsistence allowances are included within the term “ compensation” as 
contained in said section, which provides: 

“No money shall be paid to any person for his compensation who is in 
arrears to the United States, until he has accounted for and paid into the 
Treasury all sums for which he may be liable. In all cases where the pay or 
salary of any person is withheld in pursuance of this section, the General 
Accounting Office, if required to do so by the party, his agent or attorney, 
shall report forthwith to the Solicitor of the Treasury the balance due; and the 
solicitor shall, within sixty days thereafter, order suit to be commenced 
against such delinquent and his sureties,” 
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There is no question that salary is compensation and that section 
1766, Revised Statutes, is full authority for withholding payment 
of salary to a defaulting accountable officer. If other payments to 
such an officer accruing by reason of his office, such as rental and 
subsistence allowance, may not be classed as compensation within the 
meaning of section 1766, Revised Statutes, the withholding of 
the payment thereof to him because of being a defaulting officer must 
follow under the general right of a debtor to withhold payment 
where the creditor is indebted on other accounts. Wisconsin Central 
Railroad v. United States, 164 U. S. 210; Barry v. United States, 
229 U. S. 47. Again, a defaulting officer of the United States has 
violated his oath of office and stands in no position, under such 
a fraudulent status, to claim a payment from the United States 
on any account relating to his office. See Pan-American Co. v. 
United States, 273 U. S. 476. Unless there is a plain mandate of law 
requiring payments to be made to Lieutenant Thomas under such 
conditions, any sums which may become due him on any account 
should be withheld. See, also, on the general question 17 Op. Atty. 
Gen. 425; Sherburne’s case, 16 Ct. Cls. 491; and Gratiot v. United 
States, 15 Peters 336, 369, where Mr. Justice Story, delivering the 
opinion of the United States Supreme Court upon the relation of 
General Gratiot to the United States as an accountable officer’, stated 
the meaning of “ compensation ” in no uncertain or equivocal terms, 
in so far as its use in section 1766 of the Revised Statutes is con- 
cerned, as follows: 


There is another instruction asked under this exception, in a complicated 
form, but which mainly turns upon the consideration whether the Treasury 
Department had a right to deduct the pay and emoluments of the defendant, 
as a general of the Army, and while he was Chief Engineer, by setting them 
off against the balance reported against him, on account of his superintendency 
at Forts Monroe and Calhoun. In our judgment, the point involves no serious 
difficulty. The United States possess the general right to apply all sums due 
for such pay and emoluments to the extinguishment of any balances due to 
them by the defendant, on any other account, whether owed by him as a 
private individual or as Chief Engineer. 


It may be said as also for consideration in this connection that 
under the act of June 10, 1922, 42 Stat. 625, subsistence allowances 
are more in the nature of compensation than of reimbursement and 
that the rental allowance under the amendment contained in the act 
of May 31, 1924, 43 Stat. 250, is considerably more in the nature of 
compensation than was commutation of quarters under prior laws. 

While the pay (basic and for length of service), rental allowance 
and subsistence allowance for officers of the Navy are and for many 
years have been appropriated for under “ Pay, etc.,” it is not under- 
stood that there is any specific requirement of law making it incum- 
bent that Navy officers be paid their salaries or emoluments at any 
particular time or times during the fiscal year, the legal right ap- 
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parently being limited to have paid to them out of the fiscal year’s 
appropriation the amount thereto authorized by the Congress and, 
leaving out of consideration section 1766 of the Revised Statutes, 
in the circumstances appearing in this case of Lieutenant Thomas, 
it would seem sound administrative discretion requires a withholding 
of accrued items at least until the close of the fiscal year, in which 
connection see the provisions of section 89 of the Criminal Code 
(section 5490, Revised Statutes, act March 4, 1909, 35 Stat. 1105; 
section 175, title 18, U. S. Code) as follows: 


Every officer or other person charged by any Act of Congress with the safe- 
keeping of the public moneys, who shall loan, use, or convert to his own use, 
or shall deposit in any bank or exchange for other funds, except as specially 
allowed by law, any portion of the public moneys intrusted to him for safe- 
keeping, shall be guilty of embezzlement of the money so loaned, used, con- 
verted, deposited, or exchanged, and shall be fined in a sum equal to the 
amount of money so embezzled and imprisoned not more than ten years. 


The conclusion is necessary in protection of the interests of the 
United States that Lieutenant Thomas’ right to receive payment of 
rental and subsistence allowances is unauthorized at this time. See, 
in this connection, as to the duties of the Government accounting 
officers with respect to payments of doubtful claims, Longwill v. 
United States, 17 Ct. Cls. 291; Charles v. United States, 19 Ct. Cls. 
316, 319; and La Parte Rock, 171 Fed. Rep. 240, 241-242; and, on 
the general question, 17 Op. Atty. Gen. 425. 


(A-29718) 


VETERANS’ BUREAU—INSURANCE . 


There is no provision in either the war risk insurance act or the World War 
veterans’ act which reasonably may be construed as authorizing the 
issuance of regulations waiving payment of premiums during military 
service for a period after which the insured had shown by his actions 
a clear intent to discontinue his insurance. 

Where a veteran accepted his active duty pay while in the military service 
over a period of 13 months prior to discharge with actual knowledge 
that insurance premiums were not being deducted, the insurance lapsed 
for nonpayment of premiums, and there is no authority for the Veterans’ 
Bureau to validate the insurance and make payments thereunder by the 


rating of permanent total disability retroactively effective from the date 
of discharge. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 8, 1930: 


There is before this office for determination in connection with 
the preaudit the question as to the legality of the administrative 
award of war risk term insurance on the basis of permanent and 
total disability as of date of discharge, in favor of Owasa John 
Jennings, under term insurance C-446061, 
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It appears from the record that the veteran applied for $10,000 
term insurance on February 12, 1918, while in the military service; 
that premiums thereon were paid to and including the month of 
August, 1918, by regular deduction from his service pay, after which 
no deductions for insurance were made or the premiums otherwise 
paid; that he was discharged October 14, 1919; that effective May 
1, 1920, he reinstated $5,000 of his insurance and converted $2,000 
therecf into two $1,000 policies, one on the ordinary life plan, and 
the other on a 20-year endowment plan, each effective June 1, 1920; 
that the remaining term insurance of $3,000 which had been rein- 
stated and the endowment policy were terminated June 1 and July 1, 
1920, respectively, for nonpayment of premiums; that premiums on 
the ordinary life policy were paid to include July, 1925; that the 
other $5,000 of term insurance was never reinstated or converted; 
that award on the basis of permanent total disability was granted to 
the insured under the $1,000 ordinary life policy effective May 14, 
1925; and that by medical rating of July 30, 1929, the veteran was 
rated as permanently and totally disabled from date of discharge, to 
wit, October 14, 1919. The bureau now has approved an additional 
award of term insurance in the amount of $9,000 under which it is 
proposed to pay the monthly installments accrued since October 14, 
1919, or for a period of 10 years, and, also, to continue the monthly 
payments thereunder, and to deduct premiums which were unpaid 
for the period of 13 months during military service, to wit, from 
September, 1918, to and including September, 1919, from the initial 
payment of insurance. It is proposed, also, to award installments 
on the $1,000 ordinary life policy from December 1, 1920, the expira- 
tion of the contestable period after conversion. As to this policy no 
question will be raised by this office at this time. 

The records in this office of payments made to the insured during 
his military service show that insurance premiums in the amount of 
$6.60 per month were deducted from February, 1918, to and including 
August, 1918, but that for the remaining 13 months of his service, 
from September, 1918, to and including September, 1919, no deduc- 
tions for insurance were made from his pay and no explanation 
appears of record as to the reason for the failure to make the deduc- 
tions originally authorized by the insured. No premium deduction 
was made from final pay. The rate of pay, $30 per month, the insured 
had been receiving prior to August, 1918, remained the same through 
December, 1918. It would seem unreasonable to conclude that he did 
not know insurance premiums in an amount exceeding one-fifth 
of his total monthly pay were not being deducted, or, stating it con- 
versely, it is reasonable to conclude that he accepted his full pay 
during September, October, November and December, 1918, at the 
8565°—30——19 
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same rate he had been receiving, with actual knowledge that the 
insurance premiums were not being deducted. In January, 1919, 
he was promoted to sergeant and in March of the same year to 
sergeant, first class, but no insurance premiums were deducted from 
his pay at any time after August, 1918, although other authorized 
deductions were made. In his signed application for reinstatement 
of one-half of his term insurance, executed April 26, 1920, subse- 
quent to discharge, the insured stated that the last month for which 
premiums on his insurance were paid was August, 1918, which is 
corroborative of the record, showing beyond a reasonable doubt that 
the veteran had received his service pay subsequent to August, 1918, 
with actual knowledge that premiums for insurance were not being 
deducted. Furthermore, the insured is still living, but there is nothing 
in the record to indicate that he did not know insurance premiums 
were not being deducted during the 13 months’ period in question. 

This office heretofore has questioned the legality of the award, but 
it appears that notwithstanding the definite evidence that the insured 
had actual knowledge of the failure to deduct insurance premiums 
over a period of 13 months, the bureau appears to contend that under 
the terms of sections 4061 and 4062 of Veterans’ Bureau Regulations 
1923, based on Treasury Decision No. 48, dated September 29, 1919, 
the insured was fully protected during the entire period of his mili- 
tary service notwithstanding the failure to deduct or pay premiums 
over the period of 13 months, there being no specific request by the 
insured for cancellation of his insurance. 

Sections 4061 and 4062 of the regulations in question provide as 
follows: 


Sec. 4061. The yearly renewable term insurance will not be permitted to 
lapse for nonpayment of premium while the insured is in the active military 
or naval service and premiums therefor are authorized to be deducted from 
the insured’s pay or deposit, except as provided in sections 4062 to 4064, in- 
clusive. (T. D. 48 W. R., September 29, 1919. See sec. 4065 and note.) 

Sec. 4062. Lapsation or cancellation of insurance while the insured is in 
active service——The yearly renewable term insurance mentioned in section 4061 
shall, however, lapse and terminate— 

+ ~ * +. * * * 

(c) Upon the written request, duly witnessed and forwarded through mili- 
tary channels to the United States Veterans’ Bureau, for cancellation of the 
insurance, in whole or in part, and corresponding cessation or reduction of the 
payment of premiums. 


To apply the quoted regulations as authority for the bureau to 
waive payment of premiums over a period of 13 months of military 
service where the facts disclose actual knowledge on the part of the 
veteran of the discontinuance of premium deductions, which is tanta- 
mount to an expressed intent to discontinue his insurance, although 
he did not specifically so request, is to disregard the fundamental 
principles of insurance, whether commercial or war risk, that pro- 
tection depends on the payment of premiums. 
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Section 13 of the war risk insurance act of October 6, 1917, 40 
Stat. 399, authorized the director, subject to the general direction of 
the Secretary of the Treasury, to make “rules and regulations, not 
inconsistent with the provisions of this act, necessary or appropriate 
to carry out its purposes.” See also section 5 of the World War 
veterans’ act of June 7, 1924, 43 Stat. 608. Section 402 of the war 
risk insurance act, as amended by section 21 of the act of June 25, 
1918, 40 Stat. 615, required the director, subject to the general direc- 
tion of the Secretary of the Treasury, to determine upon and pub- 
lish the full and exact terms and conditions of such contracts of 
insurance, 

Section 404 of the act of October 6, 1917, 40 Stat. 410, provides: 


* * * Regulations * * * shall prescribe the time and method of pay- 
ment of the premiums thereon, but payments of premiums in advance shall 
not be required for periods of more than one month each and may be deducted 
from the pay or deposit of the insured or be otherwise made at his election. 


Later amendments did not make material change in this provision. 
See section 24 of the act of August 9, 1921, 42 Stat. 155, and section 
301 of the World War veterans’ act of June 7, 1924, 43 Stat. 624. 
There is no provision in either the war risk imsurance act or the World 
War veterans’ act which reasonably may be construed as authorizing 
the issuance of regulations waiving payments of premiums during 
military service for a period after which the insured had shown by 
his actions a clear intent to discontinue his insurance. Such a regu- 
lation would be inconsistent with the fundamental principle of the 
insurance law that protection depends upon the payment of 
premiums and, therefore, would be unauthorized. The quoted regu- 
lation should be applied, as no doubt was the intent, to take care of 
only those cases where the insured had allotted his pay but, through 
no fault of his own, the deductions were not properly made. The 
rule has been stated in several decisions of this office. See 5 Comp. 
Gen. 208, 209, wherein it is stated: 

It has been repeatedly held that the mere allotment or other form of author- 
ization for deduction from the pay of officers and enlisted men in the active 
military or naval forces to cover war-risk insurance premiums is not equiva- 
lent to actual payment of the premiums, and does not ipso facto prevent lapsing 
of the policy. Army officers, 2 Comp, Gen. 249, and decision of December 5, 
1923; Navy officers, 4 Comp. Gen. 691; Navy enlisted men, 3 Comp. Gen. 202. 
There exists no sound reason for any different rule with respect to enlisted 
men of the Army. 

One of the contractual conditions of Government insurance is the monthly 
payment of premiums by the insured. The allotment system is a medium 
through which persons in the active military or naval services may conveniently 
effect payment of their premiums. No responsibility rests upon the Government 
in the capacity of insurer if there is such a failure of the allotment system 
as to prevent payment of the premiums to the Government when due. The 
insured who accepts his pay with knowledge, actual or presumptive, that the 
amount of insurance premiums has not been deducted, is in no better position 


than a person outside the Government service who fails to forward his insurance 
premiums to the Veterans’ Bureau when due. 
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This was quoted and applied in decision of December 7, 1926, 6 
Comp. Gen. 384. See, also, O’Neill v. The United States, 32 Fed. 
Rep. (2d) 313, involving the insurance of a veteran from whose pay 
insurance premiums were not deducted after a reenlistment, where 
the court, in deciding that no lapse of the insurance had accrued, was 
very careful throughout the decree to emphasize the particular facts 
disclosed in the case showing lack of knowledge on the part of the 
insured of the failure to deduct the premiums as they became due, and 
the fault and responsibility of the Government. The court stressed, 
also, the fact that there was due the insured at the time of his death 
sufficient accrued pay from the Government to have paid all unpaid 
premiums. See also Crawford v. The United States, 291 Fed. Rep. 
801, and Mortak v. The United States, 297 Fed. Rep. 485. It does 
not appear that any case heretofore decided by a court may be con- 
sidered as sanctioning the proposed action in the instant case 
whereby the bureau seeks, after 10 years, to validate term insurance 
as of date of discharge which the insured a year previous had shown 
every intention of discontinuing and cancelling and which did in 
fact lapse for nonpayment of premiums. 

You are advised, therefore, that payments under the award on the 
basis of the $9,000 term insurance are not approved by this office. 


(A-29905) 


TRANSPORTATION—DEPENDENTS OF ARMY OFFICER—CHANGE OF 
STATION 


Where travel of the dependent of an officer of the Army is subsequent to issue 
of the orders for a permanent change of station, and no transportation in 
kind is furnished for the dependent, the officer is entitled to the commercial 
cost of transportation of his dependent when the travel shall have been 
completed from his old permanent station to his ultimate new station, 
notwithstanding a change in the ultimate new station while the officer is 
on leave. 8 Comp. Gen. 620 distinguished. 


Comptroller General MeCarl to Maj. J. B. Harper, United States Army, Janu- 

ary 9, 1930: 

There has been received your letter of November 18, 1929, file 
156-P&MB, Kabrich, William C., captain, requesting decision 
whether you are authorized to make payment on a voucher trans- 
mitted therewith in favor of Capt. William C. Kabrich, C. A. C., 
United States Army, for $43.68, the commercial cost of transporta- 
. tion of his dependent, wife, from A. & M. College, Miss. to Edge- 
wood Arsenal, Md., on permanent change of station, under the fol- 
lowing orders: 

Special Orders No. 109, War Department, dated May 10, 1929: 


10. By direction of the President, Captain William C. Kabrich, Coast Artil- 
lery Corps, is relieved from further assignment and duty at Mississippi Agri- 
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eultural and Mechanical College, A. and M. College, Mississippi, to take effect 
at such time as will enable him to comply with this order, is then assigned to the 
6th Coast Artillery, and will proceed at the proper time to New York City and 
sail on the transport scheduled to leave that port on or about September 27, 1929, 
for San Francisco. Upon arrival in San Francisco he will proceed to Fort 
Winfield Scott, California, and report in person to the commanding officer for 
duty with the regiment to which assigned. The name of Captain Kabrich is 
removed from the detached officers’ list, effective upon relief from his present 


duty. The travel directed is necessary in the military service. FD 43 P 
5040 A 2-0. 


Special Orders No. 205, War Department, dated September 3, 
1929: 


20. By direction of the President, par. 10, S. O., 109, W. D. 1929, is revoked 
and Captain William C. Kabrich, Coast Artillery Corps, is relieved from 
further assignment and duty at Mississippi Agricultural and Mechanical Col- 
lege, A. and M. College, Mississippi, to take effect upon the expiration of his 
present leave of absence, will then proceed to Edgewood Arsenal, Maryland, 
and report to the commanding officer for duty. The name of Captain Kabrich 
is removed from the detached officers’ list. The travel directed is necessary 
in the military service. FD 36 P 5040 A 2-0. 


It is stated that the officer availed himself of a leave of absence 
before the first order became effective, and that his dependent left 
the old station August 4, 1929, and was at Washington, D. C., when 
the second order, revoking the first order and permanently assign- 
ing the oflicer to duty at Edgewood Arsenal, was received. 

The rule established under section 12 of the act of May 18, 1920, 
41 Stat. 604, and section 12 of the act of June 10, 1922, 42 Stat. 631, 
is that where the travel of a dependent from the old station is subse- 
quent to the issue of orders directing a permanent change of station, 
and no transportation in kind has been furnished, the payment of the 
commercial cost of transportation is authorized, on the basis of the 
shortest usually traveled route, when travel shall have been com- 
pleted, from the old permanent station to the ultimate new station, 
notwithstanding change in the ultimate new station while the officer 
is on leave. 4 Comp. Gen. 40; 8 id. 524. 

The travel of Captain Kabrich’s dependent from A. and M. College 
to Washington, D. C., was subsequent to the issue of orders direct- 
ing a permanent change of station, and the orders received at Wash- 
ington had the effect only of changing the ultimate new station from 
San Francisco to Edgewood Arsenal, and the matter of adjustment of 
travel of his dependent is entirely under section 12 of the act of 
June 10, 1922, 42 Stat. 631. Accordingly, you are advised that 
payment of the commercial cost of transportation from A. and M. 
College to Edgewood Arsenal, the travel having been completed 
thereto October 10, 1929, is authorized on the voucher if it is other- 
wise correct. 

This conclusion should not be confused with decision of May 28, 
1929, 8 Comp. Gen. 620, where the officer exhausted his right to 
transportation in kind for dependents to the first assigned new 
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station and it was held he was not entitled to be paid the commercial 
cost of travel of dependents while he was on leave and before the 
issuance of a second order changing his new station, citing in that 
connection Elmore v. The United States, 61 Ct. Cls. 173. 


(A-29979) 
PAY—RETIRED—ARMY CHAPLAIN 


An Army chaplain serving in the rank of captain found to be physically dis- 
qualified for promotion to the rank of major, in an examination held 
anterior to the date of completion of 14 years’ service entitling him to 
promotion to major, and ordered to be retired, effective “on the date 
upon which he would have been promoted” by reason of length of com- 
missioned service if found qualified, is entitled, under the provisions of 
the act of October 1, 1890, 26 Stat. 562, to retirement pay as major from 
the date he would otherwise have been promoted to such rank. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, Janu- 

ary 11, 1930: 

There has been received your letter of December 16, 1929, file .016 
(Fell, Horace R., #06212), transmitting a voucher in favor of Chap- 
lain Horace R. Fell, retired, United States Army, in the amount of 
$9 for difference between retirement pay as captain and major 
with over 12 years’ service, for the period November 25 to 30, 1929, 


and requesting decision whether payment thereon is authorized. 
Paragraph 16, Special Orders No. 275, War Department, dated 


November 23, 1929, announced the retirement of Chaplain Fell as 
follows: 


Chaplain Horace R. Fell, U. S. Army, having been examined for promo- 
tion by a board of officers and found physically disqualified for the duties 
of a chaplain with the rank of major by reason of disability incident to the 
service, his retirement by the President from active service as a major under 
the provisions of section 3 of an act of Congress approved October 1, 1890, 
and section 15 of an act of Congress approved June 4, 1920, is announced to date 
from November 24, 1929, the date upon which he would have been promoted 
to that grade by reason of length of commissioned service if found qualified. 


Section 3 of the act of October 1, 1890, 26 Stat. 562, is as follows: 


That the President be, and he is hereby, authorized to prescribe a system of 
examination of all officers of the Army below the rank of major to determine 
their fitness for promotion, such an examination to be conducted at such times 
anterior to the accru.ng of the right to promotion as may be best for the interests 
of the service: * * * And provided, That should the officer fail in his 
physical examination and be found incapacitated for service by reason of 
physical disability contracted in line of duty he shall be retired with the rank 
to which his seniority entitled him to be promoted; * * * 


Section 15 of the act of June 4, 1920, 41 Stat. 769, provides: 


* * * Chaplains shall hereafter have rank, pay, and allowances according 


to length of active commissioned service in the Army, or, since April 6, 1917, in 
the Nat:onal Guard while in active service under a call by the President, as 
follows: Less than five years, first lieutenant; five to fourteen years, captain; 
fourteen to twenty years, major; over twenty years, lieutenant colonel. * * * 
Of the vacancies existing on July 1, 1920, such number as the President may 
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direct shall be filled by appointment on that date of persons under the age 
of fifty-eight years, other than chaplains of the Regular Army, who served as 
chaplains in the Army at some time between April 6, 1917, and the date of the 
passage of this act. Such appointments may be made in grades above the 
lowest under the same restrictions as to age and rank as are hereinafter pre- 
scribed for original appointments in other branches of the service, and in 
accordance with the recommendation of the board of officers provided for in 
section 24. For purposes of future promotion, persons so appointed shall be 
considered as having had on the date of appointment sufficient prior service to 
bring them to their respective grades under the rules of promotion established 
in this section. 


The Official Army Register for 1929 shows the military history of 
this officer, as follows: 


[Non-Federal: Chap. Engrs. N. Y. N. G. 18 Dec. 13 to 23 Dec. 14 and from 28 
Jan. 15 to 11 Sept. 16 and from 5 Jan. 17 to 15 July 17.|—Chap. (1 It) Hq. 22 
Regt. Engrs. N. Y. N. G. 12 Sept. 16 to 4 Jan. 17; chap. (1 lt) Hq. Co. 22 Regt. 
Engrs. N. Y. N. G. 16 July 17; chap. (capt.) U. 8. A. 19 Feb. 19; accepted 26 
Apr. 19; hon. dis. 29 Oct. 19—Chap. (capt.) 1 July 20; accepted 26 Nov. 20. 


You state that information from the Adjutant General is to the 
effect that the officer’s appointment was dated November 24, 1920. 
He had not actually completed five years’ service authorized to be 
counted for promotion purposes at the time of his appointment, 
but by virtue of his appointment in the rank of captain he was, 
under the provisions of the 1920 act cited, entitled “on date of 
appointment” for purposes of future promotion to a credit of 
five years’ service. He accepted his appointment November 26, 1920, 
and by including the five years’ constructive service he would have 
completed the fourteen years’ service necessary to qualify for pro- 
motion to the grade of major on November 25, 1929. Under the 
1890 act, cited, there could, however, be no advancement u/ttil he 
had passed the examination prescribed by the President to determine 
his physical fitness for promotion, which may be held at such time 
anterior to the accruing of the right to promotion as may be best 
for the interests of the service. See Army Regulations 605-40, para- 
graphs 5 and 7. Special Orders No. 275 show that as a result of 
the physical examination held to determine the fitness of Chaplain 
Fell for promotion upon completing fourteen years’ service he was 
found physically disqualified for the duties of a chaplain with the 
rank of major by reason of disability incident to the service, and 
he was, pursuant to authorization contained in the 1890 act cited, 
entitled to be retired with the rank of major stated to be effective 
“ November 24, 1929, the date upon which he would have been pro- 
moted to that grade by reason of length of commissioned service 
if found qualified.” November 26, 1929, and not November 24, 1929, 
is the date upon which he would legally have been entitled to promo- 
tion to the rank of major by reason of length of commissioned serv- 
ice authorized to be counted under section 15 of the 1920 act, and 
under the terms of the order based on the statute such date is re- 
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garded as the effective date of his retirement in the rank of major 
and not the erroneous date stated in the order. Accordingly, pay- 
ment may be made on the voucher of the difference between retired 
pay as captain and major from November 26 to 30, 1929, in the 
amount of $7.50, if it is otherwise correct. 


(A-29982) 
WITNESSES—ARMY COURTS-MARTIAL 


The rights of an enlisted man of the Marine Corps to reimbursement of ex- 
penses incurred in obedience to a summons and a competent order requir- 
ing him to proceed to a distant place to appear as a witness before an 
Army court-martial and upon completion of this duty to return to his 
station are governed by section 11 of the act of June 10, 1922, 42 Stat. 
630, and the Executive order issued in pursuance thereof, the amount due 
being payable from the appropriation for expenses of Army courts-martial. 


Comptroller General McCarl to Maj. George N. Watson, United States Army, 

January 11, 1930: 

There has been received through the Chief of Finance your letter 
of December 6, 1929, transmitting voucher for $45 in favor of Fred 
Robinson, Gunnery Sergeant, United States Marine Corps, U. S. S. 
West Virginia, San Pedro, Calif., covering reimbursement of ex- 
penses incurred in traveling from San Pedro, Calif., to Fort Lewis, 


Wash., and return, as a witness before an Army general court-mar- 
tial September 25 to October 9, 1929, under a summons issued by the 
trial fudge advocate dated September 19, 1929, and an order issued 
by the commander in chief, Battle Fleet, dated September 25, 1929. 

The Chief of Finance, in his indorsement of December 19, 1929, 
states: 


1. It is requested that decision in this case, when rendered, be forwarded to 
Major Watson through this office. Although the reason for the disbursing 
officer’s doubt concerning this payment is not stated, it is apparent it is because 
of the fact that claimant is in the service of the United States Navy. 

2. Although the Manual for Courts-Martial is silent concerning the travel 
allowances of enlisted men of the Navy or Marine Corps ordered or subpenaed 
to appear before an Army court-martial, paragraph 3 of AR 35-4120, which is 
based upon a decision of the Comptroller of the Treasury of July 15, 1903, 10 
C. D. 51, provides— 


“ Persons in the military service, on active duty when required to attend 
as witnesses before courts are entitled to the allowances provided by law 
and regulations for the travel under orders generally of such persons.” 


Furthermore, in an opinion published on page 18 of the Digest of Opinions 
of the Judge Advocate General of the Army, 1923, it was held that an enlisted 
man of the Marine Corps may be subpeenaed in the usual manner to appear as a 
witness before an Army court-martial, the Navy Department being informed of 
such action. 

3. The appropriation for “ Expenses of courts-martial” contained in the act 
of February 28, 1929, making appropriation for the support of the Army for 
the fiscal year ending June 30, 1930, provides generally for the compensation of 
reporters and witnesses attending courts-martial, courts of inquiry, military 
commissions, etc., and since in the instant case the attendance of the witness was 
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for the benefit of the Army, it would seem that payment might properly be made 
from the appropriation “ Expenses of courts-martial” in amounts not exceeding 
the rates established by Executive order for monetary allowances of enlisted 
men under the provisions of the act of June 10, 1922. In this connection at- 
tention is also invited to your decision of June 29, 1925, 4 C. G. 1070. 


The fact that claimant, being an enlisted man in the Marine Corps, 
traveled as a witness to testify before an Army instead of a Navy 
court-martial is immaterial as affecting his rights in the premises. 
The question arising is whether he is entitled to actual expenses 
under section 850, Revised Statutes, or to the monetary allowances 
in lieu of quarters and subsistence as provided in section 11 of the 
act of June 10, 1922, 42 Stat. 630, and the Executive Order No. 4728, 
of September 29, 1927, issued in pursuance thereof. 

It has been held that section 850, Revised Statutes, has no applica- 
tion to an officer in the military or naval service when he travels 
under a competent order to appear as a witness before a military 
court, and that for such travel he is entitled to mileage as an officer 
traveling under order—69 MS. Comp. Dec. 285, April 14, 1914. See 
also in this connection 3 Comp. Gen. 271. The provisions of the 
Army Regulations quoted by the Chief of Finance are in accordance 
with the practice relative to persons in the military service ordered 
to perform travel as witnesses before military courts. Gunnery 
Sergeant Robinson’s rights in the premises are, therefore, under sec- 
tion 11 of the act of June 10, 1922, and the Executive order issued in 
pursuance thereof, the amount due being payable from the appropria- 
tion for the expenses of Army courts-martial as suggested by the 
Chief of Finance. 

It is stated on the voucher that this man obtained a room at 
Ponders Auto Camp, at Ponders, Wash., 7 miles north of Fort Lewis, 
at a cost of $1.50 per day for 11 days, and that he bought and cooked 
his own food at this place and at other eating places in the vicinity 
at a cost of $1.50 per day for the same period. 

It does not appear as to what was the hour of his departure from 
and return to San Pedro and the hour of his arrival at and departure 
from Fort Lewis, nor does it appear as to whether he was offered 
quarters and: subsistence in kind at Fort Lewis. If he was so 
offered quarters and subsistence in kind, such offer would constitute 
a furnishing of quarters and subsistence in kind within the meaning 
of section 11 of the act of June 10, 1922, and the Executive order 
referred to. 

A new voucher on the basis outlined above should be prepared. 

Payment of the voucher submitted by you is not authorized. 
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(A-30022) 
COMPENSATION—SUSPENDED EMPLOYEE 


An employee who was suspended from duty pending the outcome of an investi- 
gation by the United States attorney, whose suspension was approved 
by the head of the department with the understanding that he should be 
entitled to his regular compensation in the event he was proven not guilty 
of the charges preferred against him, and who was found not guilty and 
restored to a duty status, may nevertheless not be paid for the period of 
suspension during which he rendered no service. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 

January 11, 1930: 

There was received on December 28, 1929, your letter of December 
9, 1929, requesting decision whether payment is authorized on a 
voucher in favor of John William Smith covering pay for the 
period from July 3 to December 5, 1929. 

It appears that John William Smith was an employee of the 
Quartermaster Corps at the New York General Depot, Brooklyn, 
N. Y.; that on July 3, 1929, he was suspended from duty without pay 
effective July 3, 1929, pending the outcome of a certain investiga- 
tion by the United States Attorney; that the notice of suspension 
was given by the Acting Quartermaster Supply Officer who, on the 
same date, recommended that such suspension be confirmed and be 
authorized for 90 days; that the Quartermaster General approved 
the recommendation with the understanding that the suspended 
employee should be entitled to his regular compensation during the 
period of suspension in the event that he was not proven guilty of 
the charges preferred against him; and that the Secretary of War 
approved the suspension as modified by the Quartermaster General. 
On September 27, 1929, the suspension was extended for a further 
period of 90 days. 

On December 5, 1929, the jury before which the employee and two 
others were tried returned a verdict of not guilty as to all defendants 
and they were discharged. On December 6, 1929, the employee’s 
suspension was terminated and he was restored to duty. 

It appears that claimant rendered no service during the period 
for which pay is claimed, and the appropriation for personal serv- 
ices in the Quartermaster Corps is not available to pay an employee 
for a period during which he rendered no service and was not in 
a status of leave with pay. See 7 Comp. Gen. 157; decision of 
March 26, 1928, A~19172; decision of August 29, 1928, A-24132. 

Accordingly, upon the facts appearing, you are advised that the 
employee is not entitled to be paid for the period July 3 to December 


5; 1929. The voucher submitted with your letter will be retained in 
this office. 
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(A-28938) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—CHANGE OF 
BENEFICIARY 


The effect of section 310 of the World War adjusted compensation act, added by 
the amendatory act of July 3, 1926, 44 Stat. 828, entitled “ Finality 
of decisions,” was to make the decisions of the Secretary of War, the 
Secretary of the Navy, and the Director of the Veterans’ Bureau on “all 
matters within their respective jurisdictions under the provisions of this 
act” final and conclusive administratively, but there is no purpose or 
intent shown to exclude the fixed and permanent jurisdiction and duty of 
the accounting officers of the Government to have proper and lawful ac- 
counting of expenditures of public moneys. 

A direction in a last will and testament of a World War veteran not “ mailed 
to the United States Veterans’ Bureau during the lifetime of the veteran” 
may not be recognized as a lawful change of beneficiary under the terms 
of regulations of the Veterans’ Bureau issued pursuant to section 501 of 
the World War adjusted compensation act of May 19, 1924, 43 Stat. 125, 
so as to authorize payment of the amount of the adjusted service certificate 
to the person or persons named in the last will and testament, but such 
action should be considered as canceling the first designation, and payment 
under the certificate should be made to the estate of the veteran as though 
no beneficiary had been designated. 9 Comp. Gen. 195 affirmed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 14, 1930: 


There has been received your letter of November 25, 1929, as 
follows: 


I have the honor to refer to your decision of November 9, 1929, A—28938, in 
connection with the payment of adjusted compensation in the case of Willie 
Willis, A-193850, XC—1,307,570, wherein you hold that the last will and testa- 
ment of a veteran may be regarded as a revocation of the original designation 
of beneficiary, and deny certification of the voucher administratively approved 
in favor of the sister of the veteran, as designated beneficiary, and request that 
the same be reconsidered in the light of section 310 of the World War adjusted 
compensation act, as amended July 3, 1926. 

Section 310 of the World War adjusted compensation act, as amended July 3, 
1926, provides: 

“The decisions of the Secretary of War, the Secretary of the Navy, and the 
director, on all matters within their respective jurisdictions under the pro- 
visions of this act (except the duties vested in them by Title VII) shall be final 
and conclusive.” 

The report of the Committee on Ways and Means, House of Representatives, 
in connection with H. R. 10277, “A bill to amend the World War adjusted com- 
pensation act,” states the purpose of section 310 to be as follows: 

“Section 4 has for its purpose the conferring on the Secretary of War, the 
Secretary of the Navy, and the Director of the Veterans’ Bureau of final and 
conclusive authority in all matters arising under their respective jurisdictions. 
To this end the Comptroller General of the United States is directed to allow 
credit in the accounts of the disbursing officers of the United States Veterans’ 
Bureau for all payments authorized by the director heretofore or hereafter 
made for moneys appropriated for carrying out the provisions of the World 
War adjusted compensation act, as amended, except those covering adminis- 
trative expense such as salaries, purchases, and travel allowances as covered 
in section 701 of the World War adjusted compensation act. 

“The effect of this amendment, while it will not necessitate the removal 
of the present auditing system maintained by the Comptroller General in 
the bureau, will be to prohibit the Comptroller General or his agents from 
disallowing cases upon disagreement with the director in matters of law or 
fact involved in the interpretation or application of the act, but will not inter- 
fere with the right of the Comptroller General to disallow expenditures by 
disbursing officers not in conformity with instructions of the director. It 
will also prohibit suits against the Government under such act except as such 
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suits are now allowable in connection with compensation payable under 
the World War veterans’ act, 1924, as amended.” 

In this connection your attention is also invited to the decision of the 
Supreme Court of the United States in the case of United States versus 
Florence E. Williams (No. 104, October term, 1928), wherein it was held 
that under the provisions of the World War adjusted compensation act, 
especially section 310 thereof, the exclusive authority is vested in the Director 
of the United States Veterans’ Bureau to entertain and pass upon all claims 
for payment of adjusted-service certificates. 

You are, no doubt, aware of the fact that the precedents of this bureau, which 
I regard as correct, are to the effect that the will of a veteran does not 
in any way affect the designation of beneficiary under his adjusted service 
certificate and that, therefore, your decision of November 9, 1929, supra, is in 
conflict therewith, 


Apparently your letter was intended to show by legislative history 
of that portion of the amendatory act dated July 3, 1926, 44 Stat. 
828, which added to the World War adjusted compensation act, 
section 310, entitled “Finality of decisions ” quoted above, that there 
is no jurisdiction in this office to determine in the audit the legality 
of proposed payments under the World War adjusted compensation 
act which have been administratively approved for payment in ac- 
cordance with the final decision of the director. 

The report dated March 13, 1926 (see pp. 8284, 8285, Congres- 
sional Record, 69th Cong. Ist sess.), quoted as the basis of your 
views, was submitted to the House of Representatives by the Com- 
mittee on Ways and Means on bill H. R. 10277 in its original terms 
as introduced into and passed by the House before the Senate 
Finance Committee had considered and passed thereon, and accord- 
ingly referred only to the terms of section 310 of the bill as pro- 
posed by the House, which was as follows: 


The decisions of the Secretary of War, the Secretary of the Navy, and the 
director, on all matters within their respective jurisdictions under the pro- 
visions of this act (except the duties vested in them by Title VII) shall be 
final and conclusive. Notwithstanding the provisions of section 236 of the 
Revised Statutes as amended, the Comptroller General of the United States 
is hereby authorized and directed to allow credit in the accounts of the dis- 
bursing officers of the United States Veterans’ Bureau for all payments author- 
ized by the director, heretofore or hereafter made from moneys appropriated 
for carrying out the provisions of this act, except payments made under 
authority of section 701, payments under which section shall be continued 
to be settled without regard to the provisions of this section. 


The Senate approved only the first sentence of the House bill as 
above quoted and specifically disapproved the remainder wherein 
reference was made to the Comptroller General of the United States. 
See Senate Report No. 1188, First Session, Sixty-ninth Congress, 
dated July 3, 1926, pages 12913 and 12914, of the Congressional 
Record, wherein it is stated as follows: 

The Committee on Finance, to whom was referred the bill (H. R. 10277) 
to amend the World War adjusted compensation act, having had the same under 
consideration, report it back to the Senate and recommend that the bill do 


pass with the following amendments: 
” * ” * = ~ * 


On page 6, line 13, after period and beginning with the word “ notwith- 
standing,” strike out balance of section down to and including the word 
“ gection ” in line 23. 
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In offering this and other amendments Senator Smoot stated as 
follows (p. 12913) : 
The amendments I have offered have been approved not only by the Vet- 


erans’ Bureau, but the American Legion attorneys and representatives as 
well. 


After striking out lines 13 to 23 of the House bill as directed, the 
language as approved by the Senate is identical with that appearing 
in the final bill adopted by the House and the Senate July 3, 1926, 
and which now appears as a part of the controlling statute. In the 
Senate report on the bill as amended and finally adopted, the pur- 
pose of section 310 is stated to be as follows (p. 12914) : 


Section 4 has for its purpose the conferring on the Secretary of War, the 
Secretary of the Navy, and the Director of the Veterans’ Bureau of final and 
conclusive authority in all matters arising under their respective jurisdictions. 
This is for the purpose of prohibiting suits in connection with the adjusted 
compensation act because of differences of opinion between the Secretary of 


War, the Secretary of the Navy, or the Director of the Veterans’ Bureau and 
applicants. 


You will note that the jurisdiction or authority of the accounting 
officers of the United States is not questioned or referred to in any 
way. 

It is believed that with these additional facts before you, setting 
forth more of the legislative history of the section in question, you 
will agree that the final action of the Congress as expressed in the 
statute was not for the purpose of limiting the action of this office 
in the audit. Three officials are named in the statute, to wit, the 
Secretary of War, the Secretary of the Navy, and the Djrector of 
the Veterans’ Bureau. Their decisions are made final and conclu- 
sive on “all matters within their respective jurisdictions under the 
provisions of this act.” Because of the general subject matter of 
the statute, dealing as it does with adjusted pay for military and 
naval service, the payment to be made under certificates issued by 
the Veterans’ Bureau, questions with respect to which oftentimes are 
interwoven involving procedure and precedent of the three depart- 
ments of the Government, the first and immediate effect of the 
statute may reasonably be considered as intending the decision of 
each of the named officers to be final and conclusive administratively, 
but it does not necessarily exclude the fixed and permanent juris- 
diction and duty of the accounting officers to have proper and lawful 
accounting of expenditures of the public moneys. 

In your submission you mention also the decision of the Supreme 
Court of the United States in the case of United States v. Williams, 
278 U. S. 255, 257, as affecting the jurisdiction of this office in the 
audit. In said decision appears the following: 


* * * It is evident that when a certificate is presented to the Director by 
one claiming to be the beneficiary that officer must, as a necessary prerequisite 
to the payment, ascertain and determine that the veteran is dead, that the per- 
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son claiming payment is in fact the beneficiary, and any other matter of fact 
or law which may affect the right of the claimant in any given case. We may 
assume that the Director performed that duty here. The record does not dis- 
close the basis for his action; but whatever it may have been, his decision is 
final, at least unless it be wholly without evidential support or wholly depend- 
ent upon a question of law or clearly arbitrary or capricious. Silberschein v. 
United States, 266 U. S. 221, 255, and cases there cited. 


Your attention is invited to decision of this office dated May 4, 
1929, 8 Comp. Gen. 585, 586, wherein the court decision, supra, was 
considered and given effect in a case arising under the statute involv- 
ing questions of law which you had submitted to this office for deci- 
sion. The Supreme Court was concerned primarily with the juris- 
diction of the United States courts to review the action of the Direc- 
tor of the Veterans’ Bureau in refusing to make a payment under 
the World War Adjusted Compensation Act. There was not before 
the court any question involving the jurisdiction or authority of the 
accounting officers to determine in the audit of accounts the legality 
of expenditures from appropriated funds. You will note that the 
decision expressly excludes from the principle announced as to the 
finality of the decisions of the Director, matters “ wholly depend- 
ent upon a question of law.” It is the view of this office that at the 
least the instant matter falls within this exception and therefore 
may be questioned in the audit of accounts. 

It may be noted, also, that no question heretofore has been raised 
as to the jurisdiction of this office in these cases subsequent to the 
amendatory act of July 3, 1926, and, on the contrary, you have 
specifically submitted for decision various questions of law under the 
statute. See 6 Comp. Gen. 546; id. 579; id. 599; 7 id. 98; id. 148; id. 
225; id. 250; id. 253; id. 484; 8 id. 31; id. 172; id. 197; id. 585, and 9 
id. 58. Various questions have been raised, also, by this office in the 
preaudit, decisions thereon being addressed to you, with no record 
of any objection from you to the jurisdiction or procedure. See 7 
Comp. Gen. 448; 8 id. 8, and 9 id. 149, and a number of manuscript 
decisions. 

The decision of November 9, 1929, 9 Comp. Gen. 195, to which you 
now appear to take exception, held as follows (quoting from the 
syllabus) : 


A direction ™ a last will and testament of a World War veteran not “ mailed 
to the United States Veterans’ Bureau during the lifetime of the veteran” may 
not be recognized as a lawful change of beneficiary under the terms of section 
501 of the World War adjusted compensation act of May 19, 1924, 48 Stat. 125, 
so as to authorize payment of the amount of the adjusted service certificate to 
the person or persons named in the last will and testament, but such action 
should be considered as canceling the first designation and payment under the 
certificate should be made to the estate of the veteran as though no beneficiary 
had been designated. 


This is but an application of the principle or rule announced in 
the decision of this office dated May 18, 1927, 6 Comp. Gen. 599, which 
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was rendered on the basis of your submission of February 19, 1927, 
holding as follows: 


When a veteran makes a proper designation of a beneficiary under an ad- 
justed service certificate and later twice attempts to change the beneficiary 
but fails because the attempted changes were not in accordance with law and 
regulations, such action should be considered as canceling the first designation, 
and payments under the certificate should be made to the estate of the veteran 
as though no beneficiary had been designated. 


Not only was this decision in the Corudle case accepted by the 
bureau, but the general principle enunciated therein was extended and 
applied by the bureau to a variety of cases which were regularly 
submitted to this office for preaudit. See particularly the cases of 
Carl A. Burgeson, A-2117102; Peter Berquist, A-3108206, and 
William H. Butler, A-3979032. In the preaudit of cases submitted 
by the bureau involving the effect of a last will and testament, the 
same principle as announced in the Corudle case was followed in the 
administrative approval of vouchers until recently, when the bureau 
began submitting cases involving wills in some of which effect was 
given to the will as canceling the former designation of beneficiary 
and payment to the veteran’s estate was proposed in accordance with 
the principle announced by this office, and in others the will was 
ignored and payment proposed to the designated beneficiary of record. 
It was for the purpose of establishing a uniform procedure for the 
guidance of the bureau in the disposition of these cases involving 
wills that a decision was rendered to you in the case of Willie Willis 
to which exception has now been made. 

It is inconceivable to this office that any statute, unless so clearly 
expressed as to leave no room for reasonable doubt, should be so 
construed as to entirely disregard the intent of a veteran to dispose, 
upon his death, of such a monetary benefit as this adjusted compen- 
sation. Changes in the relationships of life are so frequent and so 
likely to create a situation whereby the person first designated be- 
comes unsuited as the recipient of such benefits, that to entirely dis- 
regard a clearly expressed intent to relieve this situation would be to 
defeat the purpose and intent of the statute. 

While it is recognized under the World War Veterans’ act that 
war risk insurance may be devised and it is the generally recognized 
rule that a beneficiary of commercial life insurance may be changed 
by the last will and testament of the insured, there can be no doubt 
that the World War adjusted compensation act vests in the director 
the authority to prescribe such regulations as to eliminate a last will 
and testament as a means of completely effecting a change of benefi- 
ciary under an adjusted service certificate, but this office is unable to 
agree that the terms of the controlling statute are such as to necessi- 
tate disregarding entirely the action of the veteran in this and simi- 





290 DECISIONS OF THE COMPTROLLER GENERAL 


lar cases showing a clear purpose and intent that the originally 
designated beneficiary should not receive the death benefit. 

Accordingly, the decision of November 9, 1929, in the case of 
Willie Willis must be and is affirmed. 


(A-30018) 


TRAVELING EXPENSES—ARMY OFFICERS DETAILED TO NATIONAL 
GUARD DUTY 


An officer of the Army traveling on official business in connection with National 
Guard duty entitling him to reimbursement of actual expenses, who elects 
to make use of some mode of transportation other than that authorized in 
his orders, may, if the interests of the Government are not jeopardized 
thereby, be reimbursed for actual expenses so incurred, if supported by 
receipts, not exceeding what it would have cost had the travel been per- 
formed by the authorized mode of conveyance. 


Comptroller General McCarl to Maj. W. A. MacNicholl, United States Army, 

January 15, 1930: 

There has been received your letter of December 11, 1929, request- 
ing to be advised whether payment was authorized upon the voucher 
therewith transmitted in favor of Lieut. James B. Carroll, A. C. 
(D. O. L.), for $17.76, representing the cost of one lower berth from 
Kansas City, Mo., to Los Angeles, Calif. 

It appears from the record that this officer was directed to travel 
by rail from Dayton, Ohio, to Los Angeles, Calif,; that he proceeded 
by rail from Dayton to Kansas City, Mo., and traveled from Kansas 
City, Mo., to Los Angeles, Calif., by commercial airplane. He has 
been reimbursed an amount equal to the railway fare between Dayton 
and Los Angeles and the Pullman fare from Dayton to Kansas City. 
The travel was performed in connection with National Guard duty, 
and under section 67 of the national defense act, 39 Stat. 199, as 
amended, the officer was limited to reimbursement of actual expenses 
and not mileage for the travel performed. As a general rule and in 
the absence of a prohibitory statute an officer or employee electing 
to make use of some mode of transportation other than that author- 
ized in his orders may, if the interests of the Government are not 
jeopardized thereby, be reimbursed for actual expenses so incurred 
not, exceeding what it would have cost had the travel been performed 
by the authorized mode of conveyance. The present voucher, how- 
ever, does not show what expenses, if any, were actually incurred for 
the transportation between Kansas City, Mo., and Los Angeles, 
Calif., and accordingly it is not payable in its present form. 

Should the voucher, herewith returned, be amended to show the 
actual cost for the transportation by commercial airplane, supported 
by proper receipts, and that such cost equals or exceeds the cost by 
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rail and Pullman fares, reimbursement may be made for the value 
of the Pullman accommodations which might have been furnished at 
Government expense had the travel been performed by rail. 


(A-29723) 
VETERANS’ BUREAU—INSURANCE 


Where the Veterans’ Bureau has heretofore established or may hereafter estab- 
lish the condition of permanent total disability at or prior to the date of 
original application for instrance, or application for reinstatement and/or 
conversion of insurance, by a rating made at any time prior to the first 
payment of insurance under the policy, the insurance should be considered 
as invalid and no payments made thereunder, leaving the parties in interest 
to their recourse in the United States courts as provided by statute. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 16, 1930: 


Consideration has been given to your letter of December 2, 1929, 
submitting for consideration the question whether the war risk 
converted insurance policy issued in favor of Mabry W. Woodall, 
XC-1304060, is now open to contest, necessitating denial of insur- 
ance payments, on the basis that the insured was already perma- 
nently and totally disabled when he attempted to reinstate and 
convert his term insurance. 

You state the facts to be as follows: 


Mabry W. Woodall while in military service applied for and was granted 
$10,000 yearly renewable term insurance for which he designated his mother 
sole beneficiary. He was honorably discharged from service on April 23, 
1919, and thereafter the term insurance was allowed to lapse for failure to 
pay premiums as due. On July 2, 1927, an application was made for reinstate- 
ment and conversion of the full amount of the term insurance to a five-year 
convertible term policy, the application being made by the veteran under 
the provisions of Section 304, World War veterans’ act, 1924, as amended. A 
lien in the sum of $791.00 was established by the veteran under the third proviso 
of section 304 to meet the back premiums with interest. At the time the 
veteran executed his application for reinstatement and conversion there was 
tendered to a regional office of the bureau $13.50 in connection with this 
reinstatement and conversio,, $6.50 being intended for the premium on the term 
insurance for the lapsed month and $7.00 being intended for the initial premium 
on the convertible term policy. On August 20, 1927, the receipt of the ap- 
plication for reinstatement and conversion was acknowledged and the applicant 
was then advised to continue premium payments as due without formal notice 
from the bureau. The file, however, does not show that the veteran was 
advised that any time prior to August 20, 1927, to continue the remittance 
of premiums, and even on that occasion there was nothing said specifically as 
to the proper amounts to remit. On August 30, 1927, a brother of the veteran 
wrote asking the amount of the proper premium remittances, but no direct 
answer to this letter appears in the file. On September 20, 1927, premiums for 
August and September were forwarded and the subsequent premiums were re- 
ported paid as due. On October 3, 1927, the application for reinstatement was 
marked “ acceptable,” and a policy was issued in January, 1928, The veteran died 
on February 11, 1928, and on January 9, 1928, the veteran was found per- 
manently and totally disabled from November 21, 1927, by reason of tuber- 
culosis. The appeal group on central office cases on June 2, 1928, found the 
veteran permanently and totally disabled from April 20, 1925, a date prior to 
the application for reinstatement and conversion. On September 10, 1928, the 
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director of the bureau approved a recommendation of the advisory group on 
appeals of August 23, 1928, which confirmed the onset of the permanent and 
total disability from April 20, 1925, to the date of death. 


You then discuss the application of several decisions of this office 
as having a bearing on the question involved. You have forwarded, 
also, the claims folder in the case which has been carefully examined 
in the consideration of the case. 

Under section 304 of the World War veterans’ act as amended by 
the act of July 2, 1926, 44 Stat. 799, the primary condition precedent 
to reinstatements and conversions of the lapsed insurance, issued to 
a veteran suffering with a service-connected disability, is that the 
insured be not permanently and totally disabled. In addition, sec- 
tion 300 of the statute insures against death or permanent total 
disability, and if either of these has happened at or prior to appli- 
cation for reinstatement, there is nothing for the Government to 
insure. 

There is involved primarily the rule announced in the decision of 
this office dated March 9, 1928, 7 Comp. Gen. 551, in the case of 
Phillip McNish, C—710061, wherein it was held (quoting from the 
syllabus) : 


The happening of permanent total disability under a rating by the Veterans’ 
Bureau effective from date of examination stops the running of the period of 
six months fixed by section 307 of the World War veterans’ act of June 7, 
1924, 43 Stat. 627, at the end of which the policy of insurance would have 
become incontestable; hence, if permanent total disability is determined by 
the Veterans’ Bureau to have occurred less than six months after an attempted 
reinstatement, it is legal and proper for the Government to further question 
the health condition of the insured at the time of the attempted reinstatement, 
and if upon review the Veterans’ Bureau finally determines the insured to 
have been permanently and totally disabled at the time of attempted rein- 
statement, there has been no lawful reinstatement and payment of the insur- 
ance is not authorized. 


In the subsequent reconsideration of November 5, 1928, on the 
basis of additional facts, it was specifically stated as follows: 


There is no purpose or intent in this decision to modify the principle an- 
nounced in the decision of March 9, 1928, supra, on the basis of the facts then 
submitted in the case, but which now appear to have been erroneous and to 
justify a modification of the conclusion. 


The principle above quoted was applied in the decision of May 
15, 1928, A-22638, in the case of Burleigh Albert Lum, C—1270802, 
K-599403, and of John F. Aldred, C—1338343, wherein it was held 
that if either death or permanent and total disability occur during 
the 6-month period following reinstatement of insurance, the in- 
contestability clause appearing in section 307 of the World War 
veterans’ act ceases to operate and the Government is not thereafter 
limited to the period of six months to contest the insurance on the 
basis that the insured was permanently and totally disabled when 
making application for reinstatement. 
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In decision of October 10, 1928, 8 Comp. Gen. 174, in the case of 
Joseph M. Giblin, K-630328, it was held (quoting from the 
syllabus) : 

The incontestable period described by section 307 of the World War veterans’ 
act of June 7, 1924, 43 Stat. 627, may be considered as beginning from the 


date a converted policy of insurance is made effective under regulations issued 
by the Director of the Veterans’ Bureau pursuant to statute. 


On this basis it was held that a rating made after the expiration 
of such period of contestability was without effect as a contest of 
the insurance. : 

The converted policy in the instant case was made effective July 1, 
1927, under bureau regulations having the force and effect of law, and 
the first rating establishing permanent total disability was not made 
until January 9, 1928. If there had been no lapse of the insurance 
during the six months’ period from July 1 to December 31, 1927, it 
might successfully be urged that the last quoted decision would be 
applicable to sustain an allowance of insurance, but under the rules 
and regulations of the Veterans’ Bureau, which have the force and 
effect of law, there was a lapse of the insurance August 1, 1927. 
There does not appear sufficient evidence of administrative irregu- 
larity to shift the responsibility for the lapse from the insured to 
the Government. While it is good administration under insurance 
laws to keep the insured advised as to the due date of premiums 
and all other matters which may affect his policy, a failure or delay 
in issuing such notices does not obligate the Government under a 
policy which has lapsed for nonpayment of premiums. Assuming, 
without deciding, that the insurance was, or could have been, re- 
instated as of August 1, 1927, there would appear to have been a 
timely contest of the insurance under the rule above quoted from the 
decisions of this office, by the rating made January 9, 1928, establish- 
ing permanent total disability during the six months’ period of 
contestability. 

Even if there had been no lapse, and the first rating of permanent 
total disability not made until after termination of the six months’ 
period of contestability, there would remain for consideration and 
application several recent decisions of the courts which have a direct 
bearing on the question involved, to wit, Hdward Martin Nold v. 
United States, No. 1033, decided by the District Court of the United 
States, within and for the St. Joseph Division of the Western Dis- 
trict of Missouri; James W. Jordon v. United States, decided No- 
vember 12, 1929, by the United States Circuit Court of Appeals for 
the Ninth Circuit; Peter J. Anderson v. United States, decided by 
the same court November 13, 1929; and United States v. Oscar 
Golden, decided by the United States Circuit Court of Appeals, 
tenth district, August 1, 1929, 34 Fed. Rep. (2d) 367. These de- 
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cisions seem to place the happening of permanent total disability 
on exactly the same basis as the happening of death, and if either 
has in fact occurred prior to application, reinstatement, or con- 
version of insurance, there is nothing under the provisions of the 
World War veterans’ act on which to issue insurance, and if, through 
a mistake, a policy nevertheless has issued to one in fact dead or 
permanently and totally disabled, the Government may not be 
obligated thereunder. For instance, there may be quoted from the 
decision in the first-mentioned case, the following: 


What, then, is the question which is now for determination? The question 
is, Under facts of that kind is the plaintiff entitled to recover against the 
defendant, the Government? What did the Government insure him against? 
Against two things—death and against his becoming totally and permanently 
disabled. No one would contend, I suppose, that if by some trick of fate a 
policy of insurance were issued on a dead man, no one will contend that there- 
after his beneficiaries could recover on that policy, because the insurance is 
against death after the policy and not before the policy is issued. The insur- 
ance here is against the plaintiff becoming totally and permanently disabled 
after he takes out the contract, not against a future of total and permanent 
disability which he had thereto. 

I happen to have in my pocket a policy of insurance on my own body. I have 
Sust looked at that policy. It contains also a total and permanent disability 
provision. That total and permanent disability provision reads that the policy 
shall become payable if the insured becomes totally and permanently disabled, 
provided such disability originated after this policy became effective. While 
that exact language does not appear in the statute which provides for war risk 
insurance, that is the undoubted meaning of the phrase, “ against total and per- 
manent disability,” that means against the insured becoming totally and per- 
manently disabled after the policy has been taken out. 

A man who takes out a policy of insurance on his house, fire insurance on his 
house, as we have said in argument, can obtain recovery upon that policy of 
fire insurance if his house burns down after he takes it out, but if it develops 
that his house was already burned down before he took it out, of course, he 
can not recover. A man who takes out a policy of accident insurance, insuring 
him against accident, can obtain recovery, can have recovery on that policy of 
accident insurance if he loses an eye or loses a hand afterwards; but if it 
develops he had already lost his hand, already lost his eye, of course, he can 
not recover upon such a policy of insurance for such an accident. Everybody 
realizes that; that requires no argument, and that is frankly conceded by 
counsel for the plaintiff in this case. 


In decision in the second cited case appears the following: 


If the appellant became totally and permanently disabled after his entry into 
the military service of the United States and before applications for the policies 
in suit were made, and before the policies issued, the charge of the court was 
correct, because a policy of insurance does not ordinarily cover a loss already 
suffered. As said by the Attorney General of the United States: 

“In cases which have heretofore arisen in the courts, I have advised the 
bureau that the insurance is collectible if applied for within the time allowed 
and before either total permanent disability or death has actually occurred, and 
hence is not defeated by the fact that the applicant was mortally ill. However, 
what is provided for is a contract of insurance against something that may 
happen and not of indemnity for something that has already happened. If no 
application has been made when death occurs, of course there is no insurance ; 
and if total permanent disability has been incurred, a future application for 
insurance can not cover it.” 31 Opinions of Attorneys General, 534. 


It was concluded in said decision, after discussing section 307 of 
the statute containing the incontestable clause, and quoting from 
the congressional committee report thereon, that: “It is manifest 
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that it was the purpose of Congress to leave a policy open to contest 
when it matured before it had been in force for the period of six 
months.” That is to say, if the insured was in fact dead or perma- 
nently and totally disabled, at the date of application, reinstatement 
or conversion, or at any time thereafter within the six months period 
of contestability, the insurance was subject to subsequent contest. 

Under the third cited decision it was held that a soldier who was 
permanently and totally disabled prior to original application for 
insurance acquired no right under the policy issued on the basis of 
his application, there being cited and followed the case of Jordon v. 
United States, supra. 

From the decision in the case of United States v. Golden, the fol- 
lowing may be quoted: 


The truth about the matter is that if either party had believed a matured 
claim existed, instead of an executory term policy of insurance, the new 
policy would have been neither applied for nor issued. The parties contracted 
on the assumption of an executory term policy being still in force, when as a 
matter of fact it had matured. The case is very similar to a fire insurance 
policy being issued on a building, which unknown to either party had already 
been destroyed. There is nothing to which the risk could attach. Se in the 
ease at bar, the Government issued a policy agreeing to pay in case of future 
disability, when the disability existed when the policy issued. Williston, in 
his work on Contracts, devotes a part of a chapter to Mistakes as to the Sub- 
ject Matter of Contract, and at sec, 1568 states that if an insurance premium is 
paid on the assumption that a risk attaches, and none does by reason of 
mutual mistake, there is no contract. * * 


These decisions not only sustain the views of this office, but go 
farther and place no time limitation on the Veterans’ Bureau within 
which there may be determined that the insured was in fact perma- 
nently and totally disabled when originally applying for insurance 
or applying for reinstatement and/or conversion thereof. There has 
not been overlooked the decision of Jensen v. United States, 29 Fed. 
Rep. (2d) 951, which was reversed November 12, 1929, by the Circuit 
Court of Appeals. 

Accordingly, the rule may be stated that where the Veterans’ 
Bureau has heretofore established or may hereafter establish the 
condition of permanent total disability at or prior to date of original 
application for insurance, or application for reinstatement and/or 
conversion of insurance, by a rating made at any time prior to the 
first payment of insurance under the policy, the insurance should be 
considered as invalid and no payments made thereunder, leaving the 
parties in interest to their recourse in the United States courts as 
provided by statute. 

The action of the Veterans’ Bureau in denying payments of in- 
surance in the instant case must be and is sustained. 
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(A-29945) 
UNITED STATES COMMISSIONERS—FEES—PER DIEMS 


Where the account of a United States commissioner shows the hearing on 
criminal charges could not be completed in one day, the additional per 
diem authorized by statute in such cases may be allowed for the day the 
ease is finally decided, or if a per diem be allowed in some other case 
for said day, then for any intervening hearing day on which a motion for 
a cont‘nuance was granted, provided a per diem is not allowed for such 
intervening day in some other case. Such second per diem may not be 
claimed in any case until the case is finally decided. The first per diem 
is to be charged only for the day of arraignment, as heretofore, and not 
more than one per diem may be allowed in any case if for the day of 
arraignment in said case a per diem is allowed in some other case. Previous 
decisions modified, effective February 1, 1930. 

Decision by Comptroller General McCarl, January 17, 1930: 

United States Commissioner Frederick W. Gaines, Toledo, Ohio, 
in connection with the settlement of his fee accounts, has objected to 
the rule restricting the allowance of a second per diem of $5, for 
hearing and deciding on criminal charges, to the day when final 
disposition is made of a case. 

Section 21 of the act of May 28, 1896, 29 Stat. 184, fixing the fees 
to be allowed United States Commissioners, is in part as follows: 


* * * for hearing and deciding on criminal charges and reducing the 
testimony to writing when required by law or order of court, five dollars a 
day for the time necessarily employed: Provided, That not more than one per 
diem shall be allowed in a case, unless the account shall show that the hearing 
could not be completed in one day, when one additional per diem may be 
specially approved and allowed by the court: Provided further, That not more 
than one per diem shall be allowed for any one day: * * * 


This provision has been interpreted and the rule established for 
years that a commissioner is entitled to one per diem of $5 in a case 
for the first day a prisoner is brought before him for a hearing on 
criminal charges, that is, for the day of arraignment, if a per diem 
is not charged in some other case for that day, and, if the account 
shows that the hearing could not be completed on that day, to a 
second per diem of $5 for the day when he finally disposes of the case, 
if a per diem is not charged in some other case for that day, but that 
a per diem is not allowable under any circumstances for any inter- 
vening hearings had on the case. 3 Comp. Gen. 831, 953, 971, 991; 4 
Comp. Gen. 1; par. 1622, Instructions to United States Commis- 
sioners, October 1, 1929. 

Commissioner Gaines objects that the statute does not restrict 
allowance of the second per diem to the day of final disposition of 
the case and contends that where a case is continued several times 
the per diems should be allowed for the first and second days or the 
first and third days or the first and fourth days, etc., where motions 
for continuance are allowed on such intervening days, instead of 
necessarily for the first and last days, citing in this connection United 
States v. Jones. 184 U. S. 483, where it was held that in deciding 
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motions for continuance a United States commissioner exercised a 
judicial and not merely a ministerial function, and that he was 
entitled to per diem fees for the days on which such motions were 
decided. This objection, without more, does not appear valid, for 
the reason that the statute, supra, now in effect, was enacted after 
the decision cited, and restricted the allowance of per diems to one 
and, under certain conditions, two in a case whereas the statute 
considered in said decision, section 847, Revised Statutes, authorized 
per diems “for the time necessarily employed,” without restriction 
as to the number which might be allowed in one case. The decision 
is authority for the proposition that passing on a motion for con- 
tinuance by a commissioner is a judicial function but not that he is 
entitled to a per diem therefor under a subsequently enacted statute 
restricting the allowance of per diems in such cases. 

The rule that the second per diem is allowable only for the day 
of final disposition of the case was based on the fact that under the 
provisions of the statute the per diem is for “ hearing and deciding ” 
the criminal charges, etc., so that the right to the fee does not attach 
until the case is decided; that is, until the day of final disposition. 

But a more serious objection to the rule is adveneed by Commis- 
sioner Gaines. He says: 


* * * It also frequently occurs that a case would be set for hearing 
on a certain date and the commissioner would keep the date open for such 
hearing and would be advised at the hour of hearing that the United States 
witnesses had been sent somewhere else on a raid or had for some other cause 
failed to appear and a motion would be interposed for further time to obtain 
witnesses. If the commissioner proceeds to do justice and grant the motion, 
in the comptroller’s ruling he is not entitled to fees. If he refuses the motion 
and discharges the defendant, according to the comptroller’s ruling he would 
be entitled to a per diem. * * 


It could have been added that a prisoner’s motion for continuance 
might be unjustly denied and the prisoner held for court in order for 
the commissioner to secure the $5 per diem for a disposition of the 
case on that day. This is a most serious and fundamental objection 
to the rule. For a judicial officer to have a direct substantial pecu- 
niary interest in deciding either one way or another a matter involv- 
ing his judgment and discretion is a denial of due process of law. 
Tumey v. Ohio, 273 U. S. 510. The Supreme Court said in United 
States v. Jones, 134 U. S. 483, 487, relative to hearings before a 
United States commissioner : 


* * * With respect to motions for continuance, the granting or refusal of 
them is unquestionably a necessary incident to, and a part of, the hearing and 
determining of criminal charges; and the exercise of that power in such crimi- 
nal proceedings is indispensable to the right of the accused to have a fair and 
full investigation of the offense charged against him and to a sufficient time 
for the summoning of his witnesses as well as for employing and consulting 
with counsel to aid him in his defense. 


It is evident that where the allowance of a substantial fee may de- 
pend on whether a motion for continuance is allowed or denied, the 
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commissioner has a pecuniary interest and the accused may thereby 
be deprived of his right to have a fair and full investigation of the 
offense charged against him. Clearly the statute does not contem- 
plate such a situation and, if possible, should be so interpreted as 
to obviate such a result, and, as far as possible, to operate so that 
the allowance of per diems will be divorced from possible effect on 
the judicial functions of commissioners. 

Primarily the statute restricts the allowance to one per diem in a 
case “ for hearing and deciding on criminal charges and reducing the 
testimony to writing when required by law or order of the court,” 
with a proviso that when the account shall show that the hearing 
could not be completed in one day, “ one additional per diem may be 
specially approved and allowed by the court,” with an additional 
proviso that not more than one per diem shall be allowed for any 
one day. Reading these provisions in the light of the decisions cited, 
and in view of the situation which results where the commissioner 
exercises any control as to the days for which per diems are allow- 
able, it is concluded, first, that the statute authorizes an allowance 
of one per diem as for the day the accused is first brought before 
the commissioner, if a per diem be not charged for that day in some 
other cases; and, second, that where the account shows the hearing 
could not be completed in one day, the statute authorizes the allow- 
ance of one additional per diem for the day the case is finally de- 
cided, or if a per diem be charged in some other case for said day, 
for any intervening hearing day on which a motion for a continuance 
has been granted, provided a per diem is not charged for such inter- 
vening day in some other case. 

In further explanation of these conclusions, it may be stated that 
the allowance of the first per diem as for the day of arraignment 
follows the long-established rule and is not objectionable as in any 
way interfering with the impartial exercise of his judicial func- 
tions by acommissioner. As to the second conclusion, it is to be noted 
that the act of May 29, 1928, 45 Stat. 998, discontinued the require- 
ment that commissioners’ accounts be approved by the court, and 
it has been held, in view of the history of such legislation, that 
additional per diems no longer need be specially approved and al- 
lowed by the court under the provisions of the act of May 28, 1896, 
but commissioners are required to submit in each case where an 
additional per diem is claimed a detailed statement of the reasons why 
the hearing could not be completed in one day. See 8 Comp. Gen. 
12; A-24294, September 21, 1928. Where the additional per diem 
is allowable for an intervening hearing day as set forth above, in- 
stead of being restricted to the day of final disposition, there will 
be obviated the objectionable situation of the commissioner having 
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a direct pecuniary interest in refusing a motion for continuance in 
order to secure an additional per diem for disposition of the case 
on that day. 

The conclusions announced herein will be applied in the settlement - 
of United States commissioners’ accounts to all per diem fees claimed 
for periods after January 31, 1930. Decisions now in effect will be 
applied to claims for such fees to and inciuding that date, when such 
decisions will stand modified to the extent herein indicated. 

Under the rule as herein adopted the second per diem is not to 
be claimed in any case until said case is finally disposed of, but 
when said case is finally disposed of the per diem may be claimed 
for such day of final dispos,. ,n or for any day, subsequent to day 
of arraignment, on which a motion to continue was allowed, pro- 
vided a per diem was not allowed in any other case for the same 
day. Not more than one per diem may be allowed in any case if 
for the day of arraignment in said case a per diem is allowed in 
some other case. ° 


(A-26492) 


TRANSPORTATION OF DEPENDENTS ON PERMANENT CHANGE OF 
STATION—RENTAL AND SUBSISTENCE ALLOWANCES—DEPEND- 
ENT CHILD 


Officers of any of the services included in the joint service pay act of June 
10, 1922, 42 Stat. 625, claiming transportation for child or children, 
whether legitimate child, stepchild, or adopted child, will be required to 
furnish a certificate setting forth the facts which bring the claim within 
the limitations imposed by the act of February 21, 1929, 45 Stat. 1254. 
Form of certificate prescribed. 

Officers of any of the services included in the joint service pay act of June 
10, 1922, 42 Stat. 625, claiming allowances as with dependents, the de- 
pendent being a legitimate or adopted child or children, will be required to 
establish that the facts exist bringing the case within the act of February 
21, 1929, 45 Stat. 1254. Forms of certificates and affidavits prescribed. 


Decision by Comptroller General McCarl, January 18, 1930: 

The decision of this office March 28, 1929, to the Secretary of the 
Navy, in considering the adequacy of regulations being issued out- 
lined certificates for use tentatively until the matter could be given 
further consideration in the light of experience under the act of 
February 21, 1929, 45 Stat. 1254, which included stepchild or chil- 
dren and adopted child or children among dependents of officers and 
certain enlisted men for the purpose of transportation and depend- 
ents of officers for increased allowances. The experience so far gained 
in the settlement of claims and accounts now warrants modification 
of the tentative requirements to be effective for payments for periods 
after March 31, 1930. 
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The act of February 21, 1929, 45 Stat. 1254, provides: 


That the words “child” and “children” as used in section 12 of the act 
approved May 18, 1920 (Forty-first Statutes, page 604), and in section 4 of the 
act approved June 10, 1922 (Forty-second Statutes, page 627), and in section 12 
of the act approved June 10, 1922 (Forty-second Statutes, page 631), as 
amended by the act approved June 1, 1926 (Forty-fourth Statutes, page 680), 
shall be held to include legitimate children, stepchildren, and adopted children, 
where such legitimate children, stepchildren, or adopted children are in fact 
dependent upon the person claiming dependency allowance. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, referred to, 
authorizes the furnishing by the United States transportation in 
kind from the old to the new station f-* the wife or dependent child 
or children of officers and certain nonwusnmissioned and petty officers 
when ordered to make a permanent change of station. 

Section 4 of the act of June 10, 1922, 42 Stat. 627, provided: 


That the term “dependent” as used in the succeeding sections of this act 
shall include at all times and in all places a lawful wife and unmarried 
children under twenty-ong years of age. * * * 


Section 12 of the act of June 10, 1922, as amended and reenacted 
June 1, 1926, 44 Stat. 680, provided that in lieu of the transportation 
authorized by the act of May 18, 1920, the President might author- 
ize the payment in money of amounts equal to the commercial cost 
of transportation authorized by the act of 1920 when such travel 


shall have been completed, and concluded with the following pro- 
vision : 


* * * Dependent children shall be such as are defined in section 4 of 
this act. 


The net effect of the enactment of February 21, 1929, quoted, is 
to amend section 4 of the act of June 10, 1922, to provide that the 
term “ dependent ”— 


shall include at all times and in all places a lawful wife and unmarried 
legitimate children, stepchildren, or adopted children under twenty-one years 
of age where such legitimate children, stepchildren, or adopted children are in 
fact dependent upon the person claiming dependency allowance. It shall also 
include the mother of the officer provided she is in fact dependent on him for 
her chief support. 


Where dependency in fact is a condition precedent to payment 
from the Treasury of the United States, evidence tending to estab- 
lish the fact is required. While the purpose of the 1929 act was 
primarily to authorize transportation of adopted and stepchildren 
and payment of allowances contingent upon possession of dependents 
to officers who adopted children, and in that connection evidence of 
actual dependency was fixed as a prerequisite, such condition was 
also attached to payment of allowances or the furnishing of trans- 
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portation in the case of legitimate children as children in that rela- 
tionship are sometimes not dependent upon and/or are not supported 
by the father. 


II 
TRANSPORTATION 


So far as the issuance of transportation is involved, the certificate 
of the claiming officer will be sufficient to establish the right of the 
officer, in ordinary circumstances, and a certificate in the following 
form will be required to authorize the furnishing of transportation 
for children within the act or payment of commercial cost of trans- 
portation for the travel of such children in cases otherwise proper : 


, certify that 
{opi \ 
legitimate—step—adopted children’ 


age, respectively, at next birthday, and mete fot my household; that 


said{ Pron areynot possessed of property or income adequate for {their [Support 


and education; that{ fh are not the beneficiary, or beneficiaries, either directly 


or through others, of any trust or estate entitling{ tt .., }to income adequate 


for{ their SUPPort and education; that said{ Pron areyit fact now and at all 


times solely dependent on me; that in all respects I maintain the{ Hiden tat my 
own expense and from my own resources and am not reimbursed therefor, directly 
or indirectly, in any manner or form whatsoever; * and that evidence of 


the{ fi dren’s {dependency upon me and my maintenance of{ them thas been filed 
with my pay accounts and is hereby made a part hereof. [* In the case of officers 
drawing rental and subsistence allowances with dependents including a wife this 
clause may be omitted.] 

The foregoing certificate will be required in connection with each 
issuance of transportation or each payment of commercial cost of 


transportation of an officer’s child or children. 


Ill 
ALLOWANCES: OFFICER WHO IS A WIDOWER 


Prior to the act of February 21, 1929, in the case of an officer who 
is a widower and who had a child or children unmarried and under 
twenty-one years of age, except in the case of emancipation, 6 Comp. 
Gen. 288, no evidence of dependency of the child or children was 
required, the statute not requiring dependency in fact. That there 
may be formal compliance with the law, a certificate in the form 
indicated below, to be executed by the officer and filed with the 
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voucher or payroll on which the first payment to him is made 
during each fiscal year of increased allowances for dependent un- 
married minor legitimate child, will be necessary. 


, certify that 


is 
it my legitimate ¢ Tren} that{ they } 


respectively, at{ their Dext birthday; that{its 


that said { Pron are (20% possessed of property or income adequate for{ tein} 


support and education; that{ ih are}not the, pon eh cians either directly or 


through others, of any trust fund or estate entitling. }to income adequate 


\mother died 


for{ tiseir/SUPPort and education; that{ the are}it fact now and at all times 
hild 


solely dependent on me; and that in all respects I maintain the Children }@¢ my 


own expense and from my own resources without the aid or assistance of others 
and am not reimbursed therefor, directly or indirectly, in any manner or form 
whatsoever (customary gifts excepted). I am prepared to substantiate the 
recitations made in this certificate, and will do so if called upon by the Seeretary 


of or the General Accounting Office. 
War—Navy—Treasury—Commerce 


Subsequent vouchers during a fiscal year on which payments of 
increased allowances are made because of dependent unmarried 
minor child or children should bear notation as follows: 


Certificate as to dependency of child is attached to voucher No. 
, accounts of 
(Month or quarter) ( Disbursing officer paying first voucher during fiscal 
year) 


IV 
DIVORCED OFFICERS 


In the case of divorced officers who claim allowances for an un- 
married minor child, the law clearly contemplates that a substantial 
showing of actual dependency of the child upon the officer and sup- 
port by him be made. The act of 1929 in this respect removes the 
doubt existing in section 4 as originally enacted, 6 Comp. Gen. 288, 
and 369, and makes clear that mere parentage alone is not the test 
by which is to be determined whether an officer is entitled to the 
substantial increase in total compensation provided by law for officers 
who in fact maintain and support the dependents described in the 
statute. More detailed information will therefore be necessary in 
such cases and below are certificates drawn to meet different condi- 
tions that may exist, the one applicable to be executed by the officer 
and filed with each voucher or pay roll upon which payment of 
increased allowances is made. 

1. Divorced officer having custody of the child or children of the 
marriage. 





DECISIONS OF THE COMPTROLLER GENERAL 


, certify that 


- tiny legitimate {children} who will be years of age, 


are 


respectively, at {eneir next birthday(s); that the said {Chiiven ie. in my cus- 


tody, care, and control; that {they Lo now residing at 
, who is related to me as my 
that I was divorced by a decree of Court, State of 
, the decree becoming final on 


copy of which (is filed herewith or) has been filed with v aay No accounts 
of for the month of ; that the 


ma year) 
{ona “a -}not possessed of property or income adequate fof, support 


and education; that{ {hs areynot the{benesclery, either directly or through 


others, of any trust or estate entitling{t},om}to i income adequate fori ef ir} sup- 
it is 
they are 


and that in all respects I maintain{ }t om at my own expense and from my own 


resources and am not reimbursed therefor, directly or indirectly, in any manner or 

form whatsoever (customary gifts excepted). I am prepared to substantiate the 

recitations made in this certificate and will do so if called upon by the Secretary 
f or the General Accounting Office. 


port and education; that { \ in fact now and at all times dependent on me; 


(War—Navy—Treasury—Commerce) 


2. Divorced officer who has not custody of child and is required to 
pay alimony. 


, certify that 


i my legitimate{ ori Gren}i that{it is \now in the legal custody, care, and 


they are 
control of 
hild (Address) 
he] ch 7 iy > 
(Relationship) *{euldren} that I was divorced by a decree of 


ourt, State of 
the decree becoming final on , a certified copy of whieh (is ‘nit 


herewith or) has been filed with weitosner N oO , accounts of 
for the month of - ; that I am required by said decree 
ear 


to pay alimony for the support of the said children} per month; that 


I have paid the alimony required by the decree as evidenced by certified copies 
of receipts for the last quarter, herewith; that my former wite{ fas - ot remarried 


to and now resides at I am prepared 

to substantiate the recitations made in this certificate and will do so if called 

upon by the Secretary of or the General 
War—Navy—Treasury—Commerce 

Accounting Office. 
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8. Divorced officer who has not custody of child and is not required 
to pay alimony. 


, certify that 


is | oe it i 
is \my legitimate hi Gren}i that{ it is are}nOW in the legal custody, care, and 


control of 


bee 
children 
f 


(Address) (Relatibnship) 
\; that I was divorced by a decree of Court, State of 


( . 
sai fata, but under the laws of the State of 


(State of residence of child or children) 
my parental responsibility for the care, maintenance, and support of the said 


child , ; child is 
{children }288 not been modified or affected by the decree; that the Children wat 


not possessed of property or income adequate for{ Heir }support and education; 


that! it is not the beneficiary, either directly or through others, of any 
{they are beneficiaries, 


trust or estate entitling{{},. m}* income adequate for t reir 


}support and educa- 


tion; that{ {hee areyi fact now and at all times solely dependent on me; and 


that in all respects I maintain{ tom 
sources and am not reimbursed therefor, directly or indirectly, in any manner 
or form whatever (customary gifts excepted); and that I actually and necessarily 
forward to (person having control of the 


hat my own expense and from my own re- 


(A 
child or children) sonnei the amount of $ from my own personal 


funds for the care, maintenance, support, and education of said{ orden 


band hold 
receipts therefor, certified copies hereto attached; that my former wife pao iy he ot} 


remarried to and now resides at 
I am prepared to substantiate the recitations made in this certificate and will 
do so if called upon by the Secretary of 

War-Navy-Treasury-Commerce 


General Accounting Office. 


V 
OFFICER CLAIMING FOR AN ADOPTED CHILD 


As the act of 1929 was cast in its final form primarily to prevent 
payments of increased allowances in the case of adopted child or chil- 
dren where the adoption was of a near relative of the adopting officer, 
the child remaining in the custody of its natural parent or parents, 
and prima facie no purpose was served other than to give the officer a 
basis for claiming increased allowances because of having an adopted 
child, more complete information as to the circumstances of the 
child and the child’s natural parent or parents, if any, will be re- 
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quired than in any of the foregoing situations. The following 
certificate will be required to be executed and filed with each account 
on which the officer is paid increased allowances for an adopted 
child or children. 


, certify that is my adopted 
years of age at its next birthday; that it was 
. adopted by me pursuant to the laws of , certified copy of 


(State) 
adoption papers filed herewith (or filed with voucher No. ~_------------ . 
Geet easeteenteiiaiicaeity , ------, accounts of ); that the child was 
(Month) (Year) 

related to me by blood or marriage as my ~-------~- before adoption ; 

that the adoption by me was for the child’s benefit; that it was not adopted by 
me to secure any personal or pecuniary advantage, either in the way of increase 
in my pay or allowances, or otherwise; that the child is now residing with 
, related to me by blood or marriage 


(Address) 
and related to the child as 
; that the child is not possessed of property or income adequate 
for its support; that it is not the beneficiary, either directly or through others, 
of any trust or estate entitling it to income adequate for its support and 
education; that I actually and necessarily contribute from my own personal 
each month solely for the care, maintenance, support, and 
education of the said child. 

In addition, in all cases where the child is residing with its 
natural parent or parents or their whereabouts are known an affidayit 
will be required from each of the parents, if both survive, executed on 
Standard Form 1037, to be filed with the first voucher on which 
payment of increased allowances for an adopted child is made to 
the officer and on the 1st of January and July thereafter; Standard 
Form 1037 executed by the father of the child should answer ques- 
tions Nos. 1, 2, 3, 7 (modified to show his employment or occupa- 
tion by period and income for the past 25 years), 8 (last half), 9, 
10, 18, 14, 16, 17, 18, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, and 30. All 
questions to be answered fully. 

An affidavit of the person or officer of the institution, having the 
care of the child, in which the following questions shall be answered, 
must also be filed; in the case of the natural parent or parents, it 
may be included as an addition to the affidavit or affidavits on Stand- 
ard Form No. 1037. The affidavit must accompany the pay roll 
or voucher on which the first payment to the officer of increased 
allowances for an adopted child is made, and on every January 1 and 
July 1 thereafter. 


a. What amount is remitted to you monthly by 


b. How is the amount remitted? 

(Describe as by personal check, bank draft, P. 0. 
money order—registered allotment, or, if other- 
wise, Indicate specifically) 

c. Is the amount necessary for the support of 


and is it used solely for that purpose? 
d. Do you include in the cost of the support of 
(Adopted child) 
payable from the amount contributed by anything for 
(Claiming officer) 
rent of room or house or for your services in caring for the child? 
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e. Give in detail the principal items of cost of the support of ~.-...--_--__- 


(Adopted 
------....--.... and the value of each. 


F skaineieiatlediarenibaceaaiesam tania any property in its own right? 
(Adopted child) 


g. Is the property in the custody of a court under guardianship proceedings? 
If so, describe fully. 

hk. Is the child the beneficiary of any trust or estate, directly or through 
others? If so, describe fully, indicating clearly estimated value of the . 


trust or estate, the child’s share, and the annual income accruing to the 
child. 


4. Was the adoption of 


(Adopted child) . (Claiming officer) 
necessary or desirable for the benefit of the child? 
j. What benefit results to ----_______----_---_- by reason of its adoption by 
(Adopted child) 
Cebit thhsais ised ibs that it would not have had or receive without 


(Claiming officer) 
such adoption? 

Cases have come to attention in the audit under the tentative forms 
of certificates promulgated March 28, 1929, where the final sentence 
of some of the certificates “I am prepared,” etc., has been modified 
to eliminate the concluding five words of the certificate, “or the 
General Accounting Office,” thus limiting the offer to support the 
claim of dependency by evidence to a call of the Secretary of the 
department concerned. Payments under such modified certificates 
have heretofore been passed to credit where otherwise proper, but 
certificates containing such a modification will not be accepted in the 
future as the modification is tantamount to a refusal in advance by 
the officer claiming increased allowances to furnish evidence on the 
call of this office to establish his claim. Where an officer is unwilling 
to furnish evidence to the office authorized by law to settle and adjust 
his claim, or the account in which it appears, to establish the claim 
made by him, he is not entitled to payment; payments made on such 
modified certificates will be in future disallowed immediately upon 
discovery in the accounts, and no credit will be allowed on the officer’s 
certificate in proper form filed thereafter; he will be required to 
establish his claim by the affidavits of persons cognizant of the facts 
on which he bases his claim. Affidavits and certificates are author- 
ized to accompany accounts as a claim and representation by the 
officer of a right to statutory pay or allowances because of the facts 
being peculiarly within the knowledge of the claimant or payee and 
are for consideration in the accounts only where free from doubt 
and clear and consistent on their face and with facts of record in this 
office. Where affidavits or certificates are filed with an announcement 
by the claimant that he will not furnish evidence of the facts claimed 
if called upon to do so by this office, he has cast such a doubt upon 
the legality and genuineness of his claim and representations as to 
require that it be established by the testimony of others than himself, 
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(A-30021) 
PAY—ADDITIONAL—EXTRAORDINARY HEROISM—MEMBER OF 
FLEET NAVAL RESERVE 


Credit for extraordinary heroism entitling to 10 per cent increased pay 
under section 26 of the act of February 28, 1925, 43 Stat. 1087, must be 
established by the issuance of a medal of honor under section 1407 of the 
levised Statutes, or the act of March 8, 1901, 81 Stat. 1099, or by the 
issuance of a medal of honor or a Navy cross under the act of February 
4, 1919, 40 Stat. 1056. 


Comptroller General McCarl to Lieut. W. Dismukes, United States Navy, 

January 20, 1930: 

By direction of the Secretary of the Navy in second indorsement 
December 26, 1929, there has been received your letter of December 
18, 1929, requesting decision whether Gustave Theodore Baumann, 
€. M. M., United States Naval Reserve; who was transferred to 
Fleet Naval Reserve December 11, 1929, with over 16 but less than 
20 years’ naval service, is entitled to 10 per cent increase on retainer 
pay by reason of credit for “ extraordinary heroism.” 

You state in paragraph 3 of your letter that— 







































The following certificate has been received from the Bureau of Navigation 
concerning Gustave Theodore Baumann : a 

“The transfer of the above-named man to the Fleet Naval Reserve with 
the benefits of sixteen years’ service is being authorized effective 6 December, 
1929. 


“ The records of the bureau show that the abov e-named man has been credited 
with extraordinary heroism as follows: 

“*There is transmitted herewith a silver life-saving medal of honor awarded 
to you by this department under acts of Congress approved June 20, 1874, 
and May 4, 1882, in recognition of the gallant eonduet displayed by you in 
rescuing a man from drowning, April 7, 1921. 

“*It affords the department great pleasure to have this opportunity of 
commending the services rendered by you on the occasion mentioned.’ ” 

The medal apparently was awarded by the Secretary of the 
Treasury under the provisions of the cited acts, 18 Stat. 127 and 22 
Stat. 57, and the act of January 21, 1897, 29 Stat..494 (U.S. C., title 
14, sections 193, 195, and 196). 

Section 26 of the act of February 28, 1925, 43 Stat. 1087, provides 
that enlisted men serving in the regular Navy on the date of the act 
shall be entitled to be transferred to the Fleet Naval Reserve on the 
completion of 16 or more years’ naval service with retainer pay, if 
with 16 and less than 20. years of naval service, at the rate of one- 
third their base pay, and, if with 20 or more years of naval service, 
at the rate of one-half their base pay, with the proviso: 

* * * That the pay authorized in this section shall be increased to 10 
per centum fer all men who may be credited with extraordinary heroism in 
the line of duty or whose average marks in conduct for twenty years or more 
shall not be less than 95 per centum-of the maximum: * * 

The law does not define what shall constitute an act of “ extraor- 
dinary heroism” nor does it prescribe how credit therefor shall be 
determined. 


3565 ° —30———21 
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The purpose of section 26 of that act is to give to the men coming 
within its terms the same rights to transfer and retainer pay provided 
in the act of August 29, 1916, 39 Stat. 590. Decision A-23952, O: tober 
§, 1928. Accordingly, application of the term “ credited with extraor- 
dinary heroism” as used in section 26 of the act of February 28, 
1925, is to be determined from its meaning and purpose as used in 
the act of August 29, 1916. 

It is a well recognized rule of construction of statutes that each 
legislative act is to be interpreted with reference to existing acts 
relating to the same class of persons or things. United States v. 
Freeman, 3 Howard 556; Vane v. Newcombe, 132 U. S. 220. On 
August 29, 1916, the only naval laws relative to acts of extraordinary 
heroism were section 1407, Revised Status, and the act of March 3, 
1901, 31 Stat. 1099. The first provides: 

Seamen distinguishing themselves in battle, or by extraordinary heroism in 
the line of their profession, may be promoted to forward warrant officers, upon 
the recommendation of their commanding officer, approved by the flag officer 
and Secretary of the Navy. And upon such recommendation they shall receive 


a gratuity of one hundred dollirs and the medal of honor, to be prepared under 
the direction of the Navy Department. 


The act of March 8, 1901, provides: 


That any enlisted man of the Navy or Marine Corps who shall have dis- 
tinguished himself in battle or displayed extraordinary heroism in the line of 
his profession shall, upon the recommendation of his communling officer, 
approved by the flag oflicer and the Secretary of the Navy, receive a gratuity 
and medal of honor as previded fer seamen in section fourteen hundred and 
seven of the Revised Statutes, 


The term “ extraordinary heroism ‘in line of duty,” as used in the 
act of August 29, 1916, 39 Stat. 590, carries the same idea as the 


“ 


term “extraordinary heroism in line of their [his] profession,” as 
used in section 1407, Revised Statutes, and the act of March 3, 
1901, 31 Stat. 1099. Obviously, the intent of the later act of 1916 
was to authorize the increased pay where “cre:lit” had been given 
for acts of heroism by the method prescribed by section 1407, 
Revised Statutes, or the act of March 3, 1901, i. e., by the award of 
the medal of horor, 

Section 1407, Revised Statutes, and the act of March 3, 1901, were 
superseled by the act of February 4, 1919, 40 Stat. 1056, 5 Comp. 
Gen. 258, and it provides for the issuance of a medal of honor, in 
the name of Congress, to any person in the Naval Service who, in 
action involving actual conflict with the enemy, shall distinguish 
himself conspicuously by gallantry and intrepidity at the risk of his 
life above and beyond the call of duty and without detriment to the 
mission of his command or the command to which he is attached. 
and the award of a Navy cross, but not in the name of Congress, to 
any person in the Naval Service who shall distinguish himself by 
extraordinary heroism, such heroism not being sufficient to justify 
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the award of a medal of honor. Obviously, the act of 1916, was 
addressed to the existing procedure for “crediting” a man with 
extraordinary heroism by the award of a medal of honor and the 
“ credit ” to entitle to the increased pay provided by that act or the 
act of February 28, 1925, must be established by the issuance of a 
medal of honor under section 1407, Revised Statutes, or the act of 
March 3, 1901, when they were in effect, or by the issuance of a medal 
of honor or a Navy cross under the act of February 4, 1919. Bau- 
mann not having been issued a medal of honor or a Navy cross has 
not been credited with extraordinary heroism in the line of his duty 
within the meaning of the act of February 28, 1925, and may not 
be credited with an additional 10 per cent on his permanent addi- 
tions of pay accrued on date of transfer to the Fleet Naval Reserve. 
Your question is answered accordingly. 


(A-30098) 


APPROPRIATIONS—LIGHTHOUSE SERVICE—PAYMENT OF 
REWARDS 


The appropriation “General expenses, Lighthouse Service,” is not available 
under existing law for the payment of rewards for the apprehension and 
conviction of persons found tampering with aids to navigation maintained 
by the Lighthouse Service. 


Comptroller General McCarl to the Secretary of Commerce, January 21, 1930: 
I have your letter of January 3, 1930, as follows: 


Your decision is respectfully requested as to whether the appropriation, 
“General expenses, Lighthouse Service” (Digest of Appropriations, 1930, page 
214), is available for payment of a reasonable reward for the apprehension and 
conviction of persons found tampering with aids to navigation maintained by 
the Lighthouse Service of this department. - 

More specifically it is desired, if legal to do so, to offer such a reward 
for the apprehension and conviction of the person or persons who have com- 
mitted acts of vanda!ism, by extinguishing lights and breaking the apparatus on 
postlights on the upper Mississippi River in the thirteenth lighthouse district. 

The Lighthouse Service is charged with enforcement of section 6 of the 
act of May 14, 1908 (U. S. C. Tit. 33, 761; 35 Stat. 162), which provides as 
follows: 

“It shall be unlawful for any person to obstruct or interfere with any aid 
to navigation established or maintained ‘n the Lighthouse Service, or to anchor 
any vessel in any of the navigable waters of the United States so as to obstruct 
or interfere with range lights maintained therein, and any person violating 
the provisions of this section shall be deemed guilty of a misdemeanor and 
be subject to a fine not exceeding the sum of $500 for each offense, and each 
day during which such violation shall continue shall be considered as a new 
offense.” 

In your decision of May 31, 1927 (6 Comp. Gen. 774) it was held that 
the War Department might offer and pay a reward for the recovery of plati- 
num that had been stolen from the Army, the appropriation involved in that 
case being that for “ Contingencies of the Army.” 

The appropriation, “General expenses, Lighthouse Service,” provides, among 
other objects. for “ maintenance and incidental expenses of lighthouses und 
other lights, beacons, buoyage, for fog signals, lighting of rivers heretofore 
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authorized to be lighted, other aids to nuvigation.” It also provides for “all 
other contingent.expenses of district offices * * .*, and not.exceeding $8,500 
for contingent expenses of the Bureau of Lighthouses in the District of 
Columbia.” ’ 

It is suggested that in view of the duties imposed by the act of May 14, 1908, 
supra, the offer and payment of a reasonable reward for the apprehension and 
eonviction of violators of said act might possibly be regaried as a proper and 
necessary administrative expense, either of the central office of the Bureau. of 
Lighthouses or of the district office concerned. 


The decision cited in your letter, 6 Comp. Gen, 774, was based on 
the exceptional facts as set. forth with respect to the case involved 
and further upon the ground that the appropriation “ Contingencies 
of the Army ” provided specifically. for all emergencies and extraordi- 
nary expenses impossible to be anticipated or classified, the expendi- 
tures under such appropriation to be made on the approval. or 
authority of the Secretary of War “for such purposes as he may 
deem proper.” Said decision was rendered in 1927, and subsequent 
thereto, on May 20, 1929, anether-deeision, 8 Comp. Gen. 613, was 
rendered involving in general the availability of appropriations for 
the payment of rewards. Im this Tater decision it was held in 
substance that rewards for the furnishing of information that is not 
essential but helpful in the accomplishment of an authorized work, 
are not payable unless.specifically provided for in the appropriation 
or other statute. In the course of said decision it was said: 


An appropriation general in terms is available to do the things essential to 
the accomplishment of the work authorized by the appropriation to be done. 
As to whether such an appropriation may’ properly be held available to pay a 
reward for the furnishing of information, not, essential but; probably. helpful 
to the accomplishment of ‘the authorized work, the decisions of the: accounting 
officers, have not been uniform. The doubt arises generally because such re 
wards are not neeessarily in keeping with the value of the information fur 
nished and possess elements of a gratuity or gift made in appreciation of 
helpful assistance rendered. 

The Congress has frequently considered. the wisdom and propriety of per- 
mitting public moneys to be used in paying rewards for the furnishing of 
helpful information or the rendering of other assistance to officials of the 
Government, and in certain instances has granted specific authority therefor. 

There being grave doubt as to the propriety of regarding an appropriation 
yveneral in terms available for the payment of such rewards, und the Congress 
having on many oecasions accepted the matter as one for its consideration and 
expression, it appears the duty of this office to require those in administrative 
places who desire to offer rewards for information or other assistance to aid 
in the accomplishment of authorized work, to submit their requirements’ to 
the Congress. for specific legislative authority with respect to all appropria- 
tions hereafter to be made. 


The appropriation “ General expenses, Lighthouse Service,” does 
not provide in specific terms for the payment of rewards such as 
referred to in your-letter. Said appropriation in addition to spe- 
cifie items therein mentioned, provides, also in general, for the pay- 
ment of maintenance and incidental expenses of lighthouses, ete., 
and all other contingent expenses of district offices, and under such 
general terms the appropriation. is available as stated in the above 
quotation to do the things essential in the accomplishment of the 
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work authorized by the appropriation. The rewards contemplated, 
however, do not come under the heading of essential things although 
they may. be helpful in- connection with the carrying out of the 
objects contemplated. 

In view of the fact that the offermg of rewards. by the Light- 
house Service is apparently a new feature now being considered 
with respect to the administration of that Service, particularly in 
connection with the enforcement of section 6 of the act of May 14, 
1908, 35 Stat, 162, the matter would appear to be proper for sub- 
mission to the Congress for consideration whether the enactment 
of specific legislation for the purpose is necessary or proper. 

In specific answer to your question, I have to advise that the 
appropriation “ General expenses, Lighthouse Service,” is not. avail- 
able under existing law for the payment of rewards for information 
leading to the apprehension and conviction of persons found tam- 
pering with aids to navigation, ete. 


(A-80140) 


TRAVELING EXPENSES—PASSPORTS—VISAS—PASSPORT 
PHOTOGRAPHS 


Expenses incurfed in connection with the procuring of passports, visas, and 
passport phetographs, by employees traveling to foreign countries. on official 
business, not being authorized by the Standardized Government Travel 
Regulations, may not be reimbursed as official traveling expenses. 


Comptroller General McCarl to the Secretary of Agriculture, January 21, 1930: 


There has been received your letter of January. 9, 1930, as follows: 


Preaudit difference sheets Animal Industry, Schedule 3564, December 9, 1929, 
and Animal Industry Schedule 3672, December 13, 1929, take exception to 
charges d6f $1.50 in each case for passport photographs procured by employees 
of this department’ in|connection with eflicial!trave| abroad. .The ground of 
objection is stated: “ Paragraph 718 of the Department of Agriculture regula- 
tions appears to conflict with or constitute an amendment to the Standardized 
Government Travel Regulations conirary to paragraph 5 of, Bureau of the 
sudget Circular 248.” 

The relevant part of paragraph 718 of the administrative regulations of the 
department, ‘ Passports. for official travel,” is as follows: “The amount paid 
for execution of application for passports issued’ to official travelers (not for 
those issued to immediate relatives accompanying them), together with visa 
fees in Case visas are not given gratis, the cost of photographs to be attached 
to passports, and the cost of necessary affidavits regarding citizenship, may be 
claimed in the travel expense account.” Reference to our files indicates that 
this part of the regulation dates from 1923, and was based largely on 2 Comp. 
Gen, 429, “Photographs for identification—Customs. Service.” .This decision 
deals with the reimbursement of the cost of photographs in connection with 
certain identification certifidates required by the ‘Customs Service, and the 
expense was deemed allowable on the ground that “ the photographs in question 
were not for the personal use of the entployees but were a Government require- 
nient, for use im connection: with official business * * */’ | In placing the 
provision as to passport expenses among the administrative rather than among 
the travel expense regulations the department had in mind that although pass- 
ports are used in connection with travel, they are not instromentalities of trave) 
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in the sense of a railroad or steamship ticket, but are primarily certificates of 
identity and citizenship and thus within much the same category as the certifi- 
cates considered in 2 Comp. Gen. 429. 

Reimbursements within the scope of our paragraph 718 have been claimed 
and allowed since the promulgation of the paragraph down to the very recent 
exceptions above mentioned. The significance of this chronology is in the fact 
that the provision ran unchallenged from the effective date of the Standardized 
Government Travel Regulations, October 1, 1926, down to December of the year 
just closed. We do not wish to suggest that the objection raised by the audit 
division is any the less valid because it comes late, but we should be glad to 
have you consider the unlucky position in which the department is left. The 
merest hint of these objections at the time the special interdepartmental com- 
mittee on Standardized Travel Regulations was shaping the revision of March 
1, 1929, would have led the department to include a covering paragraph among 
the amendments it proposed Informal expressions from several of the execu- 
tive branches lead us to believe that such an amendment would have had wide 
support. The delay in advancing the objection not only lost us this opportunity 
but has probably postponed remedy through the medium of amendment Ly a 
couple of years. It is true that we are sending forward request to the Chief 
Coordinator for the desired change, and we are informally advised that the 
Department of Commerce has made a similar request. If, however, the former 
policy as to amendments is retained, nothing will be done until the time is 
thought ripe for the next general revision. The first amendment to the stand- 
ardized regulations came two years and four months after the original 
promulgation. 

Under these conditions, and having in mind your frequent practice in cases 
of objections on the part of your office to hitherto unquestioned classes of 
expense of suspending action until the end of the next succeeding session of 
Congress to permit effort for remedial legislation, we should be highly gratified 
at your consent. to continue recognition of the passport-expense portion of the 
department's paragraph 718, administrative, until the effective date of the next 
revision of the Standardized Government Travel Regulations. 


In the decision to the disbursing officer of the United States Com- 
mission to Brazilian International Centennial Exposition, June 6, 
1922, that officer was advised that expenditures for passport visas and 
for vaccination certificates could be allowed, if at all, only as items 
of necessary traveling expenses and then only if provided for by 
travel-expense regulations providing for expenses of that character. 
See also 5 Comp. Gen. 802. The decision in 2 Comp. Gen. 429, 
mentioned in your submission, was rendered prior to the promul- 
gation of the Standardized Government Travel Regulations, and, 
furthermore, there is a distinct difference in this respect between 
photographs required for identification purposes by customs em- 
ployees and photographs or other expenses in connection with pass- 
ports. The one is necessary in the performance of official duty and 
for no other purpose and is not necessarily confined to a travel 
status, while passports are required of all citizens of the United 
States traveling outside of the United States, whether on personal 
or official business, and are not, therefore, confined to the per- 
formance of official duty. 

The Standardized Government Travel Regulations, effective 
March 1, 1929, approved by the President, make no provisien for 
reimbursement of expenses of passports and are applicable to all 
civilian officers and employees of the several executive departments 
and independent establishments. Therefore, this office can not sus- 
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pend or waive the requirements thereof nor allow credit for pay- 
ments in contravention thereof. Accordingly, it must be held that 
unless and until the Standardized Government Travel Regulations 
shall have been amended to permit reimbursement for expenses in- 
curred in connection with passports, credit for such expenses can 
not be allowed by this office. 


(A-29881) 


COMPENSATION—IMMIGRATION INSPECTORS—REINSTATEMENT 
OR TRANSFER FROM OTHER POSITIONS 


Under the provisions of the act of May 29, 1928, 45 Stat. 954, employees may be 
reinstated and/or transferred from some other branch of the Government 
service, with the approval of the Civil Service Commission, to the position 
of immigration inspector with initial salary rate upon reinstatement and/or 
transfer in an automatic salary grade or selective salary grade above 
the minimum. 8 Comp. Gen. 467 distinguished. 

Decision by Comptroller General McCarl, January 23, 1930: 

The Department of Labor, through the Commissioner General of 
Immigration, has requested review of the action of this office in not 
allowing credit in settlement K-51561-L, accounts of J. R. Demo- 
rest, disbursing clerk, for $24 paid to Immigration Inspector Harry 
C. Allen, representing the difference in salary between the rate of 


$2,100 and $2,700 per annum for the period June 1 to 15, 1929. 
Credit for the item was withheld because of a notation appearing 
on the voucher indicating the inspector first entered on duty June 1, 
1929, as a new appointee, and, therefore, that he was entitled to be 
paid only at the initial salary rate of $2,100 per annum, the rate pre- 
scribed for grade 1 of immigration inspectors by the act of May 
29, 1928, 45 Stat. 954, which provides in part as follows: 


Immigrant inspectors shall be divided into five grades, as follows: Grade 1, 
salary $2,100; grade 2, salary $2,300; grade 3, salary $2,500; grade 4, salary 
$2,700; grade 5, salary $3,000; and. hereafter, inspectors shall be promoted 
successively to grades 2 and 3 at the beginning of the next quarter following 
one year’s satisfactory service (determined by a standard of efficiency which 
is to be defined by the Commissioner General of Immigration, with the approval 
of the Secretary of Labor) in the next lower grade; not to exceed 50 per 
centum of the force to grades 4 and 5 for meritorious service after no less than 
one year’s service in grades 3 and 4, respectively; Provided further, That pro- 
motion above grade 3 shall be at the discretion of the Secretary of Labor, upon 
the recommendation of the Commissioner General of Immigration: * * 


The Commissioner General of Immigration has submitted the fol- 
lowing statement: 


Inspector Allen is not a new appointee. On the contrary, he was originally 
appointed to the position of immigrant inspector on December 2, 1907, and 
served in that capacity until July 16, 1915. He was reinstated on October 17, 
1916, and served us an immigrant inspector until the close of March 6, 1918, 
at which time he was transferred to the U. S. Employment Service. He was 
retransferred to the Immigration Service on April 1, 1921. and remained in this 
service to the close of June 30, 1924, at which time he was again transferred to 





DECISIONS OF THE COMPTROLLER GENERAL 


the employment service. Inspector, Ajlen is a trained Chinese investigator. 
und in no,sense can be termed a “new employee,” who would be, as a matter 
of course, eligible for appointment only at the entrance salary of $2,100 per 
annum provided for in the act of May 29, 1928. 

Inspector Allen. was receiving $2,600 per annum in the employment service. 
which is also under the jurisdiction of the Departinent of Labor, and as the 
immigrant inspector pay bill makes no provision for a salary of $2,600 per annum, 
he was given the next higher salary rate. in. accordance, with the principle 
established by paragraph 4 of section 6 of the classification act of 1923. In the 
circumstances, the department feels that Inspector Allen's allocation to grade 4, 
with compensation at the rate of $2;700 per annum, is not a violation of the 
act of May 29, 1928, and should be permitted to stand. 

The question involved is whether, under the provisions of said 
statute, employees may ‘be reinstated and/or transferred from some 
other branch of the Government service, with the approval of the 
Civil Service Commission, to the position of immigration inspector 
with initial salary rate upon reinstatement and/or transfer in an 
automatic salary grade or selective salary grade above the minimum. 

There is no provision in the statute or otherwise specifying the 
grade or salary rate at which original appointments shall be’ made 
to the position of immigration inspector, similar to that controlling 
hew appointments in ‘the Customs Service appearing in the customs 
classification act of the same date. See 8 Comp. Gen. 467. While 
it would appear to be contemplated that new appointments to the 


position of immigration inspector from private life should be in 


grade 1 atithe minimum salary rate of $2,100 per annum, there is 
no express requirement of law that reinstated or transferred em- 
ployees must enter the position of immigration inspector in grade 1, 
The situation may be compared to that of clerks in first and second 
class post’ offices and carriers in the City Delivery Service considered 
in decision of October 28, 1927, 7 Comp. Gen. 295, wherein it was 
held as follows (quoting from the syllabus) : 


The Post Office Department hus authority of law to reinstate or transfer 
employees from some other branch of the Postal Service, or the Government 
service generally, with the approval of the Civil Service Commission, to posi- 
tions as clerks in first and second class post offices or carriers in the City 
Delivery Service and pay them initially upon reinstatement or transfer in the 
automatic salary grades above the minimum. 

The situation as to new appointments in the Customs Service 
has. properly been compared to, new appointments in the Railway 
Postal Service and required to be at the minimum, whereas the situa- 
tion in the Immigration Inspector Service may properly be com- 
pared to: new appointments of clerks in first and second class post 
offices and carriers in the City Delivery Service which may be above 
the minimum. The distinction between these two classes of cases 
was carefully drawn in the decision of October 28, 1927, supra, 

Accordingly, credit will be allowed for the item in question if 
ot erwise correct, 
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MILEAGE—CHANGE OF STATION WHILE ON LEAVE—ARMY 
OFFICER 


Where an officer of the Army departs from his station while in a leave status 
for a prospective station, and by modified orders returns to his station for 
a continuation of duty thereat, he is not entitled to mileage under the 
provisions of the act of June 12, 1906, 34 Stat. 247. 


Comptroller General McCarl to Capt. J. R. McNiel, United States Army, 

January 24, 1930: 

There has been received your requests of December 9 and 14, 
1929, as custodian of the retained papers pertaining to the accounts 
of Captain H. G. Coykendall, F. D.; United States Army, for re- 
view of settlements K-47988-W, and K-50648-W, dated July 26, 
1929, and September 23, 1929, respectively, of his accounts wherein 
credit was disallowed in the) amount of $169.28 for amounts paid 
Second Lieut. Charles P. Cabell, F, A., United States Army, on 
vouchers 1204 and 1307, July, 1928, as mileage from Fort Sam Hous- 
ton, Tex., to Phoenix, Ariz., and return. 

It appears that Lieutenant Cabell was on duty at Fort Sam 
Houston, Tex., when he received Special Orders No. 28, dated War 
Department, Washington, February 3, 1928, in part as follows: 

28. Second Lieutenant Charles P. Cabell, 12th Field Artillery (Second 
Division), is relieved from his present assignment te that organization and 
from further duty at Fort Sam Houston, Texas, to take effect at such time 
us will enable him to comply with this order, and will proceed at the proper 
time to San Francisco, California, and sail on the transport scheduled to leave 
that port on or about June 9, 1928, for the Hawaiian Department. * * ¢ 

Leave of absence was granted Lieutenant Cabell by Special Orders 
No. 55, dated March 8, 1928, as follows: 

11. Leave of. absence. for one (1) month and nine (9) days, to take 
effect April 25, 1928, is granted Seeond Lieutenant Charles P. Cabell, 12th 
Field Artillery, Fort Sam Houston, Texas. 

Upon expiration of this leave of absence, Lieutenant Cabell will comply 
with paragraph 28, Special Orders No. 28, current series, War Department. 

Under authority stated to be contained in paragraph 2-h-3, Army 
Regulations 210-70, the officer was placed on detached service by his 
commanding oflicer for a period of 10 days effective April 15, 1928, 
for the purpose of visiting Dallas, Tex. 

It thus appears that on April 15,.1928, Lieutenant Cabell left his 
station for detached service for 10 days to be followed by. leave of 
absence for one month and nine.days to take effect April 25, 1928, 
on the expiration of which leave he was to comply with paragraph 
28, Special Orders No. 28, and proceed to San Francisco, Calif., at 
the proper time to sail on the transport scheduled to leave that port 
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on June 9, 1928. The leave granted effective April 25, 1928, would 
have expired one month and nine days thereafter, which fixes June 
8, 1928, as the date of expiration of leave and the date his orders 
required him to commence his travel. 

It is stated Lieutenant Cabell left his station, Fort Sam Houston, 
Tex., by automobile for San Francisco, Calif., about May 26, 1928. 
On arrival at Phoenix, Ariz., the officer wired The Adjutant General 
of the Army requesting a continuation of leave and postponement 
of sailing orders, which request was granted by War Department 
Special Orders No. 127, dated May 31, 1928. He subsequently re- 
quested further extension of leave and change of orders to assign- 
ment to a Texas post and on June 13, 1928, returned to his station, 
Fort Sam Houston, Tex., pursuant to Special Orders 136, dated 
War Department, Washington, June 11, 1928, in part as follows. 

21. So much of paragraph 28, Special Orders No. 28, War Department, 
February 3, 1928, relating to Second Lt. Charles P. Cabell, Field Artillery, 
which has not already been complied with, is revoked. (AG. 210.31.) (6—1-28.) 

22. Paragraph 36, Special Orders No. 127, War Department, May 31, 1928, 


relating to Second Lt. Charles P. Cabell, Field Artillery, is revoked. (AG. 
210.31.) (6—1-28.) 


23. Second Lieutenant Charles P. Cabell, Field Artillery, now at Phoenix, 
Arizona, is assigned to Field Artillery of the Second Division, with station at 
Fort Sam Houston, Texas. Upon the expiration of such leave of absence which 
may be granted him, he will proceed to Fort Sam Houston, Texas, and wepect in 
person to the commanding officer for ass_gnment to organization. * * 


You state in your request for review: 


The Genera! Accounting Office in disallowing the amount paid to Lieutenant 
Cabell stated that “no travel was involved under his orders and he is not 
entitled to mileage.” While it is recognized that an officer on leave who 
is required to return to h.s station, is not entitled to mileage for the reason that 
leave is granted for his own convenience, it has been the practice since the 
passage of the act of June 12, 1906 (34 Stat. 247), to allow the payment of 
mileage to an officer who is under orders to change station, granted leave, and 
returns to his former station under competent orders. See M. S. Comp. Dec., 
Feb. 3, 1908. That part of the act of June 12, 1906, which relates to this subject 
is quoted: 

“1786. Mileage where the station of an officer is changed while on leave of 
absence.—* * * And provided further, That when the station of an officer 
is changed while he is on leave of absence he will on jo ning the new station be 
entitled to mileage for the distance to the new station from the place where he 
received the order directing the change, provided the distance be no greater than 
from the old to the new station; but if the distance be greater he will be entitled 
to m.leage for a distance equal to that from the old to the new station only; 
* * * Act of June 12, 1906 (34 Stat. 247), making appropriations for the 
support of the Army.” 


The provisions of the act of June 12, 1906, quoted has no applica- 
tion to the facts of this case. There was no change in station here. 
The officer by his modified orders in fact continuing on duty at the 
same station and there was no old or new station between which the 
mileage may be measured. The decision of February 3, 1908, 44 MS. 
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Comp. Dec. 658, which you cite has not been followed in later deci- 
sions commencing with 19 Comp. Dec. 418, wherein the provision in 
the act of June 12, 1906, was construed to have reference to an officer 
on leave of absence from a station to which he is bound to return on 
expiration of leave, who at the time of going on leave is not under 
orders to change station, but who during the progress of leave 
receives orders to report to some other station at the expiration of 
leave and that the officer on leave of absence has not acquired a new 
station until he reports there for duty and is in the position of an 
officer without an actual station but merely with one in prospect. 
That decision specifically overruled the decision of February 3, 1908, 
relied on by you, so far as it was in conflict with the rule therein 
stated. See the last paragraph. 

The rule that has been accepted as correct is that a change of 
ultimate station under modified orders while the officer is in a leave 
status entitles him to mileage as if the original orders had directed 
the travel. 47 MS. Comp. Gen. 864; 54 id. 1151; 60 id. 254; 62 id. 
430; 8 Comp. Gen. 524. And see Elmore v. United States, 61 Ct. Cls. 
173, as to mileage for travel while on leave. 

Under this rule the officer is entitled to.no mileage, the officer 
having been ordered to the same post from which detached no travel 
was involved under his orders as modified. 

The travel from Fort Sam Houston, Tex., to Phoenix, Ariz., com- 
pleted on a date prior to the time his orders required such travel, and 
while in a leave status, was travel toward his new station, but when 
an officer travels toward his new station during a period of leave 
authorized before reporting to his new station, such travel is per- 
formed by the officer at the peril of bearing any additional expense 
if his orders are modified or canceled before he is required to travel 
in order to reach his new station at the time fixed in his orders. The 
officer’s reassignment to duty at Fort Sam Houston, Tex., and travel 
from Phoenix, Ariz., to that post was at his request, and such reas- 
signment to duty at Fort Sam Houston does not obligate the United 
States to pay mileage for his travels while on leave of absence. For 
the reasons stated he was not entitled to mileage paid on voucher 
1307 for travel to Phoenix or to mileage paid on voucher 1204 in 
returning to Fort Sam Houston, the disallowance of credit in Capt. 
H. G. Coykendall’s accounts was correct, and upon review is 
sustained. 
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PUBLIC LANDS—COAL. ENTRIES—REFUNDS—FRAUD 































Refund ofthe purchase price paid upon a coal-land entry is not authorized 
under section 2 of, the act of, June 16, 1880,.21 Stat: 287, where canceled 
as the result of charges that it and other adjoining claims were made 
with an unlawful purpose and intent, ard where there are defécts appar- 
ent upon the face of the papers. 






Decision by Comptroller General McCarl, January 29, 1930: 

There has ‘been presented to this office for consideration and set- 
tlement the ‘claim of John ‘G. Cunningham for refund under the 
act of Jane 16, 1880, of $1,592.01, paid as the purchase price upon 
a coal-land entry in Alaska, Juneau No. 11, otherwise known as the 
Octopus coal claim, United States Coal Land Survey No. 42; in the 
Kayak recording district. "The administrative report accompanying 
the claim is to the effect that it appears that the entry was er- 
roneously allowed and could not be confirmed “ because of fatal 
defectis apparent on the face of the papers.” 

This claim is one of a group of 33 claims, known asthe Cunning- 
ham claims, with respect to which the entries were canceled August 
29, 1912) pursuant to decision of the General Land Office of June 
21, 1911, concurred in by the Secretary of the Interior on the same 
date, in the case of the United States v. Andrew L. Schofield, et al, 
41°L.°D., 176; ¢d. 240.."The pertinent portions of the decision of 
June 21, 1911, are as follows: 


THE CHARGES 





The Government charged briefly ; First, that the several locations, filings, and 
entries were made pursuant to an understanding and ugreement entered. into 
by all the claimants prior to location to combine the several claims for the 
joint use and benefit of all the claimants; second, that ‘each lication, filing, 
and entry was made with the unlawful purpose and intent that .the. titles 
acquired thereunder should inure to the Use and betefif of an association. or 
a, corporation formed or to be formed by the several claimants; third, that 
no mine of coal was opened or. improved on any, of, the several tracts located 
and entered. 

Matters disclosed by the record concerning two of the entries and defects yp- 
parent upon the face of the papers affecting all of them are considered in 
their order. 
* 















* 

















DEFECTS APPARENT ON THE FACE OF THE PAPERS 


The locations were all made during ‘the months of July and Augast 1904, and 
no notices thereof were filed in the local office at Juneau until October 10, 1905. 
Therefore, not one of the notices was filed within the period of one year fixed 
by the act of April 28, 1904. It is true that the locations of Sweeney, Johnson, 
Scofield, Mullen, White, Riblet, Henry, Nelson, and Frank Moore were falsely 
dated, as none of the gentlemen mentioned had joined the association prior to 
the date of the alleged location, but having through their agent, and Mullen in 
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person as well, given a false date to their locations, they are in no position 
to say that as a matter of fact said locations were made at a later date or at 
a time within the year preceding the filing of their declaratory statements and 
notices ofvclaim with the register and receiver at Juneau. Furthermore, there 
is nothing to indicate that said claims were actually located at all, if not at the 
dates fixed. 

November 12, 1906, the President withdrew all the coal lands in Alaska from 
location, filing, and entry, and by sundry other orders withdrew vurious bodies 
of cont lands from filing and entry in the United States; January 15, 1907, he 
modified the previous withdrawals withont specifically mentioning Alaska, as 
follows: ‘ 

“Nothing in any withdrawal of lands from coal entry heretofore made shall 
impair any right acquired in good faith under the coal-land laws and -existent 
at the date of such withdrawal.” 

“The Secretary of the Interior, under date of January 21, 1907, promulgated 
the above order of Pres:dént Roosevelt and issued instructions thereunder 
(35 L. D. 395) previding: 

“Any person seeking to perfect a right alleged to have been existent at the 
date of the withdrawal must, in addition to the showing now required by the 
regulations, submit his affidavit or that of his duly authorized agent, setting 
forth specifically the eonditions under which the dlaim was made and the 
different steps taken to perfect the same.” 

Under date of May 16, 1907, the Commissioner of tie General Land Office, 
with the approval of the Secretary of the Interior, issued instructions to the 
register and receiver at Juneau, Alaska, for the disposition of claims in that 
office. All the certificates except those of Frank Moore, Nelson, and Warner 
were issued prior to the promulgation of said instructions, and while the 
register and receiver presumably acted under the President’s order of January 
15, as explained in the Secretary's instructions of January 21, they did not 
require the affidavit showing the several steps taken provided in said instruc- 
tions. As the notices. 6f location and declaratory ‘statements were not filed 
in the local land office within the.time fixed by the act of 1904, as a claim 
could fot be initiated in Alaska under the provisions of said act by application 
to. purchase, and as the purchase moncy was not tendered on any of the appll- 
cations prior to the President’s withdrawal, not one of these applications. was 
lawfully allowed, without reference to any charges formally preferred. 

a * ” + 7 - * 

Two of the entries involved herein, those of Sweeney and Baker, are as 
disclosed by the record, iflegal for reasons not affecting the others. Each of 
the 33 entries was improperly allowed because.of fatal defeets apparent on 
the face of the papers; and the Government has conclusively established the 
several charges brought against them. ‘Therefore, coal entries Nos. 1 to 33, 
inclusive, your series, are held for cancellation subject to the rights of the 


several entrymen to appeal to the department as provided in the Rules of 
Practice. 


Section ,2 of. the. act of. June 16, 1880, 21 Stat: 287, authorizes 
repayment under the following conditions: 


In all cases where homestead or timber-culture or dessert-land entries or 
other entries of publie lands have heretofore or shall hereafter be canceled for 
conflict, or where, from any cause, the entry has been erroneously allowed and 
van not be confirmed, the Secretary of the Interior shall cause to be repaid to 
the person who made such entry, or to his heirs or assigns, the fees and com- 
missions; amount of purchase money, and excesses paid upon the same upon 
the surrénder of the duplicate receipt and the execution of a proper relinquish- 
ment of all @aims to said land, Whenever such entry shall have been duly can- 
celed by the Commissioner of the General Land Office, * * *. 


The above eited act of, 1880 was not repealed.or superseded. bythe 
act of March 26, 1908, 35 Stat.:48; as amended by the act of December 
11, 1919, 41 Stat.» 366, and cases coming within the purview of the 
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1880 act are not necessarily barred, therefore, by the lapse of time 
as in the later acts. See 83 Comp. Gen. 896 and cases therein cited. 
The later acts of 1908 and 1919, supra, also expressly bar refunds 
thereunder in all cases where the applicant or his legal representative 
has been guilty of fraud or attempted fraud. No specific provision 
is found in the 1880 act covering fraud or attempted fraud. In this 
connection, however, it was held by the United States Supreme 
Court in the case of the United States v. Colorado Anthracite Com- 
pany, 225 U. S. 224, that— 


* * * the right to repayment is restricted by the act to instances in which 
the entry has been “erroneously allowed,” an expression which denotes some 
mistake or error on the part of the land officers whereby an entry is allowed 
when it should be disallowed and not some fraud or false pretense practiced 
on them whereby an applicant appears to be entitled to the allowance of an 
entry when in truth he is not. Of this expression it is said, correctly, we think, 
in the regulations of the Land Department, adopted under sec. 4 of the act 
soon after its enactment and ever since in force: 

“This can not be given an interpretation of such latitude as would counte- 
nance fraud, If the records of the Land Office or the proofs furnished should 
show that the entry ought not to be permitted, and yet it were permitted, then 
it would be ‘ erroneously allowed.’ But if a tract of land were subject to entry 
and the proofs showed a compliance with law, and the entry should be canceled 
because the proofs were shown to be false, it could not be held that the entry 
was ‘erroneously allowed’; and in such case repayment would not be 
authorized.” 


See also Frackelton v. United States, 54 Ct. Cls. 152. 


The charges against the entry of this claimant and the entries of 
those associated with him included a charge of illegality and fraud. 
In the decision of the Commissioner of the General Land Office, as 
concurred in by the Secretary of the Interior, it was found that the 
charges had been sustained. In view thereof, the claim for refund 
must be and is disallowed. 


(A-30120) 
RETIREMENT—DISTRICT OF COLUMBIA SCHOOL-TEACHERS 


A teacher in the schools of the District of Columbia who refuses to submit to 
a physical «xamination by medical inspectors of the public schools when 
required to do so by the Buard of Education and who, pursuant to regula- 
tions of the board, is thereupon granted compulsory leave of absence without 
pay which continued for six years before she attained the age of 62 years, 
muy not thereafier be granted a retirement annu ty under the act of June 
11, 1926, 44 Stat. 727, as she was not upon the rolls in a pay status during 
the month of June, 1926, and had not been “continuously employed as a 
teacher” since attaining the age of 52 years. 


Comptroller General McCarl to the President of the Board of Commissioners 
of the District of Columbia, January 30, 1930: 


There has been received your letter of January 4, 1930, requesting 
decision whether Miss Ursuline V. Brooks may be retired and 
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granted annuity as a teacher in the public schools of the District of 
Columbia under the act of June 11, 1926, 44 Stat. 727. 

The facts as submitted, pertaining to the right of Miss Brooks to 
retirement, are as follows: 

It appears that she was born August 29, 1867, and was appointed 
a teacher in the public schools of the District of Columbia Septem- 
ber 1, 1887, and served g@ontinuously until February 28, 1923; that 
on March 1, 1923, she was granted a compulsory leave of absence by 
the Board of Education for refusal to submit to a physical examina- 
tion by medical inspectors of the public schools as required by the 
regulations of the board; that she has not since taught or received 
any compensation for teaching in the District of Columbia schools: 
and that on September 3, 1929, she requested retirement as of August 
29, 1929, when she became 62 years of age. 1 

Sections 3, 4 and 19, of the act of January 15, 1920, as amended by 
the act of June 11, 1926, 44 Stat. 727, prescribe the conditions under 
which teachers may be entitled to retirement as follows: 


Sec. 3. That any teacher who shall have reached the age of sixty-two may 
be retired by the Board of Education on its own motion, or shall be retired 
if application is made by the teacher. Any teacher who shall have reached 
the age of seventy shall be retired unless, in the judgment of two-thirds of 
the Board of Education, such teacher should be longer reiained for the good 
of the service: Provided, That no sum shall be paid to any teacher upon his 
retirement under the provisions of this section unless he shall have been 
continuously employed as a teacher in the public schools of the District of 
Columbia from the time of his attuinment of the age of fifty-two years. 

Sec. 4. That any teacher who shall have reached the age of forty-five, and 
who shall have been continuously employed in the public schools of the District 
of Columbia for not less than ten years immediately prior to his reti:ement 
or who shall have been continuously employed for not less than fifteen years 
prior to his retirement and who by reason of accident or illness not due to 
vicious habits has become physically or mentally disabled and incapable of 
satisfactorily performing the duties of his position, may be retire! by the 
Board of Education under the provisions hereinafter stated: Provided, Tl.at 
absence of any teacher on authorized leave of absence without pay for a period 
not in excess of two years shall not constitute a break in continuous employ- 
ment: Provided further, That no teacher shall be retired by the Board of 
Education under the provisions of this section until said teacher shall have 
been examined under the direction of the health officer of the District of 
Columbia, and as a result of said examination, in his judgment, or in the 
judgment of two-thirds of the members of the Board of Education, shall have 
been found tu be physically or mentally incapacitated for efficient service 

- ~ 7 * ? *. * * 

Sec. 19. That the provisions. of “an act for the retirement of public-schoo! 
teachers in the District of Columbia,” approved January 15, 1920, and acts 
amendatory thereof, shall apply to (A) all teachers who were on the rolls 
of the public schools of the District of Columbia for the month of June, 1926, 
if otherwise eligible; and (B) all teachers who on June 30, 1926, were receiving 
an annuity under the provisions of sad act of January 15, 1920, and ucts 
amendatory thereof, the annuity to be paid each such teacher after June 30. 
1926, to be computed in the manner provided herein: Provided, That nothing in 
this act shall be construed to require a reduction in the amount of the annuity 
being paid to any teacher at the tume th.s act becomes effective. 
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As Miss Brooks was not receiving an annuity on June 30, 1926, 
and has not applied for retirement for disability, in order that she 
may be entitled to a retired annuity, she must have been “ on the rolls 
of the public schools of the District of Columbia for the month of 
June, 1926,” and “ have been continuously employed as a teacher in 
the public schools of the District of Columbia from the time of his 
[her] attainment of the age of fifty-two years.” 

In construing the provision in the original act of January 15, 
1920, that the act should apply to all teachers who are on the rolls 
of the public schools of the District of Columbia for the “ month of 
June, 1919,” the Comptroller of the Treasury, by decision of Octo- 
ber 11, 1920, 27 Comp. Dec. 342, construed the word “rolls” to 
mean pay rolls, that, to be entitled to the benefits of the act of 
January 15, 1920, the teacher must have been in a pay status during 
the month of June, 1919, and that a teacher who was on a perpetual 
leave of absence during that month and has not been returned to 
service was not eligible for an annuity. See, also, 1 Comp. Gen. 358. 

The regulations of the Board of Education, the failure to comply 
with which resulted in the compulsory leave of absence in the present 
case, provide as follows: 

Par. 2. Said teacher shall, prior to the opening day of school, present himself 
to the medical inspectors of the public schools for physical examiuation as to his 
fitness to perform service in his position and the medical inspectors shal] certify 
that the teacher concerned has satisfactorily passed said examination and is 
physically able to perform his duties. 

Par. 3. Any teacher who shall fail to pass satisfactorily said examination or 
who shall not report in person for duty as hereinbefore prescribed shall be 
granted a compulsory leave of absence subject to the provisions of the rules and 
regulations governing the public schools of the District of Columbia. 

It will be noted that compulsory leave of absence is specifically 
provided for by regulation as a penalty for failure to comply with 
the requirement as to physical examination. 

In determining whether teachers who had been previously granted 
leaves of absence because of ill health “were on the rolls * * * 
for the month of June, 1919,” it was held in 3 Comp. Gen. 744 that a 
teacher continuously absent for a period or consecutive periods of 
more than a year must be regarded as no longer in a temporary leave 
status or on the active roll, regardless of whether the leave was or was 
not actually designated as perpetual. As the compulsory leave 
granted Miss Brooks was indefinite, and she failed to comply with 
the requirements of the board for a physical examination, resulting 
in the extension of the compulsory leave for more than a year, she 
must be considered, to all intents and purposes, as haying been on a 
perpetual or similar leave of absence and, therefore, could not be 
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considered as having been ina pay status or on the rolls during the 
month of June, 1926. 

Furthermore, her eligibility to an annuity is dependent also upon 
her continuous employment as a teacher from the time she attained 
the age of 52 years. Section 4 of the act has fixed the limit of the 
amount of leave without pay which may be granted without breaking 
the continuity of continuous employment at two years, whereas Miss 
Brooks has been on leave of absence without pay for approximately 
six years. Therefore she can not be held to have been continuously 
employed as a teacher since attaining the age of 52 years. 

What has been said hereinbefore is on the assumption that the 
status of Miss Brooks- during the period subsequent to February 
28, 1923, was that of a teacher on compulsory leave of absence with- 
out pay pursuant to authorized regulations. If it should be held 
that the granting of compulsory leave in this case was not authorized 
under the law or regulations made in pursuance of law, then her 
status during the period involved was that of a teacher suspended 
from duty and pay, which is tantamount to a temporary separation 
from the service (United States v. Murray, 100 U. 8. 536; 13 Comp. 
Dec. 626, 628), thus breaking the continuity of her service and ren- 
dering her ineligible for retirement with annuity on attaining the 
age of 62 years. 


In view of the foregoing, it must be held that Miss Ursuline V. 
Brooks is not entitled to a retirement annuity. The amount to her 
credit in the retirement fund may, however, be refunded to her, in 
accordance with section 9 of the retirement act, as amended, 44 
Stat. 729. 


(A-30275) 
PAY—ARMY ENLISTED MEN 


Where an enlisted man in the Army who had lost time during his enlistment, 
required to be made good by the act of April 27, 1914, 38 Stat. 353, and 
the one hundred and seventh article of war, surrendered after the expira- 
tion of his enlistment, the time thereafter while he was awaiting trial 
and serving sentence, prior to restoration to a full duty status for the 
purpose of making good the time lost, under the, statute, may not be 
counted to complete his enlistment, and pay for such period is not 
uuthorized. 


Comptroller General McCarl to Capt. Warren A. Butler, United States Army, 

January 30, 1930: 

There has been received your letter of November 6, 1929, trans- 
mitting a pay roll of Battery E, Kighteenth Field Artillery, Fort 
Des Moines, Iowa, constituting the claim of Private Johnnie A. 

3065 —30——22 
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Boyles, R-254071, for pay as private, with over four years’ service 
from May 1, 1928, to February 24, 1929, and requesting decision 
whether on the facts presented on the roll you are authorized to 
make payment thereon for the periods May 1 to 10, 1928, and 
September 20, 1928, to February 24, 1929. 

The facts reported are that Boyles enlisted June 7, 1925, to serve 
three years in the Army; that he deserted at Fort Sam Houston, 
Tex., September 16, 1925, remaining in desertion until September 
21, 1927, when he surrendered at Fort Sill, Okla.; that he was con- 
victed of desertion and sentenced to be dishonorably discharged 
(suspended) and to be confined at hard labor for one year; that he 
was restored to duty March 28, 1928; that he was paid to April 30, 
1928; that he again deserted at Fort Sill, Okla., May 11, 1928, and 
remained away from military control and jurisdiction until Septem- 
ber 20, 1928, when he surrendered at Fort Des Moines, Iowa; that 
he was tried and found guilty of absence without leave only and 
sentenced to be confined for three months and to forfeit $14 of his 
pay.per month for the same period; that he was released from con- 
finement and returned to duty status February 25, 1929; that he has 
been paid from February 25, 1929, to October 31, 1929, on the rolls of 
Battery E, Eighteenth Field Artillery. 


The act of April 27, 1914, 38 Stat. 353, provides: 


* * * That an enlistment shall not be regarded as complete until the 
soldier shall have made good any time in excess of one day lost by unauthorized 
absences, or on account of disease resulting from his own intemperate use of 
drugs or alcoholic liquors or other misconduct, or while in confinement await- 
ing trial or disposition of his case if the trial results in conviction, or while in 
confinement under sentence. * * * 


The one hundred and seventh article of war, 41 Stat. 809, is as 
follows: 


Soldiers to make good time lost.—Every soldier who in an existing or subse- 
quent enlistment deserts the service of the United States or without proper 
authority absents himself from his organization, station, or duty for more than 
one day, or who is confined for more than one day under sentence, or while 
awa ting trial and disposition of his case, if the trial results in convirtion, or 
through the intemperate use of drugs or alcoholic liquor, or through disease or 
injury the result of his own misconduct, renders himself unable for more than 
one day to perform duty, shall be liable to serve, after his return to a full-duty 
status, for such period as shall, with the time he may have served prior to 
such desertion, unauthorized absence, confinement, or inabil ty to perform duty, 
amount to the full term of that part of his enlistment period which he is re- 
quired to serve with his organization before being furloughed to the Army 
reserve, 4 


The Regular Army reserve was abolished by section 30 of the act 
of June 4, 1920, 41 Stat. 775. 

Boyles’s definite period of actual service required by his enlistment 
contract was from June 7, 1925, to June 6, 1928. During this period 
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he was absent in desertion 735 days from September 16, 1925, to Sep- 
tember 21, 1927, and absent without leave 27 days from May 11 to 
June 6, 1928. He was absent June 6, 1928, and was not restored to 
duty for purpose of making good time lost during the period covered 
by his contract of enlistment until February 25, 1929. While he 
eurrendered to the military authorities September 26, 1928, the time 
from that date to February 25, 1929, while he was awaiting trial and 
serving sentence which the statute specifically provides shall not be 
counted to complete his enlistment, was not service under his contract 
of enlistment, nor was it service making good time lost under his con- 
tract of enlistment, and no payment for this period is authorized. 
Accordingly, you are advised that payment on the voucher is author- 
ized only for the period from May 1 to 10, 1928, if it is otherwise 
correct. 


(A-30394) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—PAY STATUS PENDING 
FINAL ACTION BY PERSONNEL CLASSIFICATION BOARD 


Where the facts show that the action of the Personnel Classification Board in 
the reallocation of a position to a higher grade ‘is not final but further 
consideration is immediately requested by the administrative office and 
given by the Personnel Classification Board, no adjustment in the salary 
rate of the position is required pending the final action of the board. 


Comptroller General McCarl to the Chairman of the Interstate Commerce 
Commission, January 30, 1930: 


There has been received your letter of January 27, 1930, as 
follows: 


The Interstate Commerce Commission has in its employ one hundred and 
forty-six examiners who are assigned to its bureau of formal cases and are 
engaged primarily in the conduct of hearings before the commission in rate 
controversies and in preparing proposed reports therein. These examiners are 
in grades P-1 to P-8, inclusive. Examiner J. E. Snider, with fifty others, was 
assigned by the commission, with the approval of the Personnel Classification 
Board, to grade P-3. Mr. Snider appealed for a reallocation to grade P-6. 
which the commissicn considered and sent, with its disapproval, to the Per- 
sonnel Classification Board. After several hearings by that board, at which the 
representatives of the commission endeavored to convince the board that the 
work performed by Mr. Snider was not of a grade higher than P-3, the com- 
mission received from the Personnel Classification Board on Friday of last 
week its reallocation of Mr. Snider from grade P-3 to grade P-5. This ruling 
by the board was considered by the commission and its secretary was directed 
to request the board to reopen Mr. Snider’s case. The secretary’s letter read 
as follows: 

“Your letter of January 23, 1930, advising that the Personnel Classification 
Board has approved a change of allocation for Mr. J. E. Snider from P-3 to 
P-5 has been considered by the commission, and I am directed to request a 
reopening of this case in order that one or more of the commissioners may 
appear before your board to explain the previous action of the commission in 
denying Mr. Snider’s appeal. and to state to you that if the work performed by 
Mr. Snider falls within grade P-5, as appears to be your latest allocation, it is 
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the opinion of the commission that it will be compelled under the law to submit 
job. sheets for a large number of its examiners assigning them to higher 
grades.” 

A hearing was accorded the commission at ten o'clock this morning, which 
one of the commissioners, our chief examiner, and our personnel officer at- 
tended. The commissioner presented to the board a statement as per the 
attached. After a short discussion of the matter the board suggested that the 
commission now submit an appeal fora reallocation of Mr. Snider from grade 
P-5 back to grade P-3; that until such appeal is considered and determined 
by the board Mr. Snider will continue in grade P-5 and must be paid accord- 
ingly. 

It is our view that the board can and should revoke its action of last week 
allocating Mr. Snider from grade P-3 to grade P-5 until a reconsideration and 
redetermination of his case. At any rate we believe that it will not be in the 
interest of the commission to change Mr. Snider’s allocation from P-8 to any 
other grade until a similar change can be made in respect to all examiners who 
may be affected from the lowest to the highest grade. 

Will you kindly advise the commission what it may do in this important 
matter and oblige. 


The matter of what the commission may do with a view to obtain- 
ing such classification for its examiners as will be just to all con- 
cerned is, of course, one for the commission and the Personnel Clas- 
sification Board. There is involved in the matter submitted by you. 
however, and requiring the attention of this office, a question as to 
the use of public money in compensating Mr. Snider for his services 
under the facts as stated. If the action of the Personnel Classifica- 
tion Board reported to you by its letter dated January 23, 1930, may 
properly be regarded as finally and definitely classifying the position 


occupied by Mr. Snider in grade P-5, he is entitled to be paid at the 
rate of $4,600 per annum, the minimum salary rate of grade P-5, 
from and after January 1, 1930. See decision of September 23, 1926, 
6 Comp. Gen. 202, wherein it was held (quoting from the syllabus) : 


In view of the provisions of General Regulations No. 54, dated July 6, 1926, 
prescribing one pay roll for each month to be submitted to the General Aceount- 
ing Office, the “pay period” within the meaning of decisions dated September 8, 
1924, 4 Comp. Gen. 280, and February 26, 1925, 4: Comp. Gen. 721, is the entire 
month. The increases.and decreases in compensation resulting from the allo 
cation or reallocation of a position should be made effective from the first of 
the month in ‘which notice of the allocation or reallocation is received in the 
administrative office. This decision will be effective for allocations or realloca 
tions, notice of which is received in the administrative office on or’ after 
September 1, 1926 


See, also, in this general connection, decision of December 12, 1928, 
8 Comp. Gen. 296, wherein, after quoting a portion of section 4 of the 
original classification act of March 4, 1923, 42 Stat. 1489, it was 
stated : 


Under this section all action with respect to allocation or reallocation of posi- 
tions is directed to be initiated by or through the administrative office. Appeals 
by employees are not specifically provided by the statute, but, when made and 
submitted through the administrative office in accordance with Circular No, 22 
of the Personnel Classification Board, dated July 7, 1925, are not inconsistent 
with the terms of the statute, and, therefore, may be regarded as authorized 
under section 8 of the statute providing that “the board shall make all neces- 
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sary rules and regulations not inconsistent with the provisions of this act.” 
When the administrative office has acted and allocated or reallocated a position, 
or approved or disapproved an appeal, the board is required to review and may 
revise the action of the administrative office. It is specifically provided that 
the allocations when reviewed shall become final upon approval by the board. 

It appears from the facts submitted by. you that Mr. Snider ap- 
pealed from the action classifying the position occupied by him in 
grade P-3, contending that the position should be in, grade P-6; 
that your commission, not agreeing with his contention, “ disap- 
proved ” the appeal; and that, after hearings, the Personnel Classi- 
fication Board reviewed and ‘revised the administrative action, classi- 
fying the position in grade P-5, as per its letter, to the commission 
dated January 23, 1930. It would appear clear that had the pro- 
ceedings ended at this point, under the terms of the statute, such 
review and revision would have become final, and, under the decision 
of September 23, 1926, supra, the employee would have been entitled 
to pay at the minimum salary rate of, grade P-5 from January 1, 
1930. But from the facts reported by you it appears the proceedings 
did not.step at this point, Your commission, it is stated, immedi- 
ately protested the board’s action and requested further consideration 
of the case. This request the board appears to have granted, as fur- 
ther consideration of the case has actually occurred. 

The matter as presented doesnot) appear to have been. precisely 
covered by any, regulation known to this. office or by any procedure 
heretofore generally followed. The facts. force forward, however, 
a pay question dependent for answer on whether the present status 
of the classification proceedings requires or permits the employee 
to be paid on the basis of occupying a position finally and definitely 
classified in. grade P-5. 

In classification matters the principle unquestionably must prevail 
that administrative action may not properly be taken for the sele or 
primary purpose of delay in, a case.on°which the Personnel Clas- 
sification Board has acted in classifying. There must be such pre- 
cedure and a time. im ell such proeeedings when they may properly 
be. considered as having veached such final stage as to permit, with 
safety, payments of compensation; and the board is net to be under- 
stood as intending to treat as a finality and as foreclosing the ad- 
ministrative. office, what, under the record, may be considered as 
tentative action by the board; that, is te say, tentative because of the 
subsequent presentation made by. the administrative office and the 
board’s action thereon. 

Whatever the. technical situation may be because of the involved 
state the matter has been permitted to assume, the basi¢ requirement 
for definiteness and finality of classification for pay purposes does 
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not so appear from the facts submitted as to now justify payments 
to Mr. Snider, the occupant of the position in question, on a basis of 
other than classification in grade P-3. Accordingly, pending the 
further action—and final action—by the board on the presentation 
which the administrative office has been granted by it permission to 
make, the pay status of the employee while in the position in question 
must remain as it has been. 


(A-29987) 
MILEAGE—COAST GUARD OFFICER ON LEAVE OF ABSENCE 


Where the vessel on which an officer of the Coast Guard is assigned for duty 
temporarily. changes its location while the officer is absent on leave, he 
must join the vessel at his own expense on the termination of his leave, 
and is not entitled to mileage therefor. 


Comptroller General McCarl to Lieut. Commander F. J. Birkett, United States 

Coast Guard, January 31, 1930: 

There has been received your request for review of settlement No. 
0279271 of November 15, 1929, which disallowed your claim for 
mileage from Port Angeles, Wash., to Astoria, Oreg. 

It appears that while assigned for duty and serving as command- 
ing officer on the U. 8. Coast Guard cutter Snohomish, then at Port 
Angeles, Wash., you were granted 20 days’ leave of absence from 
October 1, 1929; that on October 2, 1929, the Snohomish departed 
from Port Angeles and arrived at Astoria, Oreg., October 9, 1929, 
where she remained 22 days on temporary duty; that by despatch 
order dated October 7, 1929, your unexpired leave was revoked and 
you were ordered to proceed to Astoria, Oreg., to resume duty on the 
Snohomish, where you arrived October 8, 1929. You appear to be- 
lieve that as the Snohomish on October 1, 1929, was at Port Angeles, 
Wash., and not Astoria, Oreg., you are entitled to payment under 
your claim. 

Your duty station was on the Snohomish during the entire period 
involved in your claim. It is settled law an officer takes his leave of 
absence as his own risk; that leave is not granted for the benefit of 
the Government and if the Government requires an officer’s services 
before his leave expires, the officer has taken the risk of that and 
must bear the loss of his personal traveling expenses. It is equally 
settled an officer on leave of absence ordered to rejoin his company 
or command which has changed its location since his leave began, 
cannot recover mileage. Art. 570 (4) Coast Guard Regulations; 
Romeyn v. United States, 20 Ct. Cls, 373; Fitepatrick v. United 
Atates, 87 id. 382, 387; 3 Comp. Gen. 760. There is for notice, more- 
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over, in this connection that the orders under which the Snohomish 
proceeded from Port Angeles had been promulgated September 26, 
1929, before your going on leave, and it was to be reasonably antici- 
pated that even had your leave not been prematurely terminated the 
vessel would be elsewhere than at Port Angeles and that under the 
cited regulations it would be your duty to keep advised as to her 
whereabouts and to report on board wherever she might be at the 
termination of your leave; also, that had you not taken leave no 
question of your transportation would have arisen. Evidently your 
claim was presented under the misapprehension that your rights 
are analogous to the rights of an officer whose duty station is changed 
while he is in a leave status. 
The settlement disallowing your claim must be confirmed. 


(A-30152) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—ADMINISTRA- 
TOR VERSUS TRUSTEE 


Where a person designated by a veteran as trustee for his three minor children 
upon a regular approved change of beweficiary for an adjusted-service 
certificate, refuses to serve as trustee, and the proceeds of the check issued 
in payment of the certificate are deposited to the credit of the appropriation 
“Outstanding Liabilities,” the trust will not be allowed to fail and the 
administrator of the estate of the deceased veteran dves not succeed to the 
office of the trustee and is not entitled, under the provisions of sections 
306 and 308 of the Revised Statutes, to the proceeds of the check. 


Decision by Comptroller General McCarl, February 1, 1930: 

There is before this office for settlement the claim of Marion W. 
Bacome, as administrator of the estate of James Thomas Gilliland, 
deceased, for the proceeds of check No, 18629, dated May 14, 1926, for 
$1,183, drawn to the order of Ruby Royal Tinsley, trustee, by John I. 
Spreckelmyer, symbol No. 11360, disbursing clerk under the Veterans’ 
Bureau, covering the face value of the adjusted service certificate 
issued to the decedent, A-1295926, under the terms of the World War 
adjusted compensation act. 

Under date of July 31, 1929, the Treasury Department notified this 
office that the proceeds of this check had been credited to “ Outstand- 
ing Liabilities” as required by section 306, Revised Statutes, which 
provides as follows: 


At the termination of each fiscal year all amounts of moneys that are repre 
sented by certificates, drafts, or checks, issued by the Treasurer, or by any dis- 
bursing officer of any department of the Government, upon the Treasurer or any 
Assistant Treasurer, or designated depositary of the United States, or upon any 
national bank designated as a depositary of the United States, and which shall 
be represented on the books of either of such offices as standing to the credit of 
any disbursing officer, and which were issued to facilitate the payment of war- 
rants, or for any other purpose in liquidation of a debt due from the United 
States, and which have for three years or more remained outstanding, unsatis 
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fied, aid unpaid, shall be deposited by the Treasurer, to be covered into the 
Treasury by warrant, and to be carried to the credit of the parties in whose 
favor such certificates, drafts, or checks were respectively issued, or to the 
persons who are entitled to receive pay therefor, and into an appropriation 
account to be denominated “ outstanding liabilities.” 


The fund “ Outstanding Liabilities,” created by this statute, is in 
the nature of a trust fund, the amounts credited thereto being held 
for payment to “the parties in whose favor such * * *. checks 
were respectively issued,” or “the persons who are entitled to receive 
pay therefor.” 

Therefore, the quesiion here involved is whether the aJministrator 
of the estate of the deceased veteran has any right, title or interest in 
the proceeds of this check, under the terms of the above quoted 
statute. 

The veteran, in his application for an adjusted service certificate, 
received in the Veterans’ Bureau November 5, 1924, designated as 
beneficiary his wife, Mrs. Eliza Gilliland. By decree dated June 15, 
1925, a divorce was granted to the wife of the veteran and she was 
inade the guardian of the three minor children, Nellie E., James 'T.. 
jr-, and Merle R. January 11, 1926, the veteran executed a regular 
form prescribed by the Veterans’ Bureau for a change of beneficiary 
of his adjusted service certificate, wherein he named “as beneliciary 
of said certificate,” the following: 


Name—Mrs. Ruby Royal Tinsley (as Trustee to estate). 

Address—317 12th St., Toledo, Ohio. 

Relationship—Daughter. 

Reasons for change of beneficiary—Desire that three minor children receive the 
benefits and be.ng diverced from former beneficiary. 


The change of beneficiary was approved by the Veterans’ Bureaii 
January)11, 1926. The; veteran died March 20, 1926. On the basis 
of the change of beneficiary, the check issued for the proceeds of the 
adjusted service certificate as above stated. The named trustee, who 
was a daughter of the veteran by a prior marriage, upon receiving 
the check refused to serve as trustee, indorsed the check in her own 
name, and forwarded the same to the administrator of the estate of 
the veteran who had been appointed March 29, 1926. The adminis- 
trator returned the check to the Veterans’ Bureau. The claim for 
the proceeds is now properly before this office for settlement under 
section 308, Revised Statutes, 

There can be little doubt but that the veteran intended to and did 
create a trust in favor of his three minor children. The reason stated 
for the designation, to wit, “Desire that three minor children 
receive the benefits,” is clear and unequivocal and explains and quali- 
fies the words “(as trustee to estate).” In other words, the real 
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beneficiaries of the adjusted service certificate, and the persons 
entitled to the proceeds of the check issued in payment thereof, 
are the three minor children of the deceased veteran, 

It is well settled that, while a designated trustee may refuse to 
serve, a trust shall not fail because of the failure or refusal of the 
trustee to accept. In the case of Colton v. Colton, 127 U. S. 300, 321, 
the Supreme Court of the United States stated: “ Plainly, if the 
trustee refuses altogether to exercise the discretion with which he 
is invested, the trust must not on that account be defeated, unless 
by its terms it is made dependent upon the will of the trustee 
himself.” See also Cruit v. Owen, 203 U. 8. 368, and Trvine v. 
Dunham, 111 U. S. 327. 

Therefore, the action of the trustee, Mrs. Ruby Royal Tinsley, 
in placing her personal indorsement on the check and forwarding 
same to the administrator, did not defeat the rights of the three 
minor children of the veteran to the proceeds thereof, nor vest in 
the administrator of the estate of the veteran any right, title, or 
interest therein. The duties and responsibilities of an adminis- 
trator of an estate of a decedent, and the duties and responsibili- 
ties of a trustee designated to receive and distribute insurance money, 
or even a portion of the estate, are separate and distinct. ‘The one 
does not succeed to the office of the other if for any reason the same 
should become vacant. See 39 Cyc. 24, wherein it is stated that 
an administrator is not a trustee, citing Cornwall v. Todd, 38 Conn. 
443, 444; In re Hawley, 104 N. Y. 250, 261; 10 N, E. 352: and 
Conway v. Armington, 11 R. T. 116, 117. 

It must be concluded, therefore, that the administrator of the 
estate of the deceased veteran in this case is not the person “ entitled 
to receive pay ” for the proceeds of this check issued to the trustee, 
within the meaning of section 306, Revised Statutes, or the bona fide 
holder of the check within the meaning of section 308, Revised 
Statutes. 

The proceeds of this check must remain in the Treasury under 
the appropriation “Outstanding Liabilities ” until such time as a 
legal claim may be presented by the three children themselves upon 
attaining majority, or the person or persons duly qualified to receive 
and receipt for the same as the trustee or trustees for the three 
minor children of the deceased veteran. 

The claim of the administrator of the estate of the deceased 
veteran must be and is disallowed. 
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(A-29130) 


MEDICAL TREATMENT—EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARIES—ALASKA RAILROAD HOSPITALS 


Hospitals maintained by the Alaska Railroad from funds appropriated for 
the authorized work of the railroad are United States hospitals within the 
intent of section 9 of the emp ioyees’ compensation act, as amended by the 
act of June 26, 1926, 44 Stat. 772, and are not entitled to reimbursement 
for hospital care furnished beneficiaries under the act, irrespective of 
whether such beneficiaries were employees of the railroad or of other 
Government activities, but may be reimbursed from the employees’ com- 
pensation fund for medical treatment furnished such beneficiaries, in the 
amount of fees required to be paid to hospital surgeons under authorized 
contracts for rendering medical treatment to persons other than railroad 
employees. 


Comptroller General McCarl to the Secretary of the Interior, February 3, 

1930: 

Consideration has been given your communication of October 10, 
1929, by indorsement on letter of September 23, 1929, from the 
general manager of the Alaska Railroad, requesting review of settle- 
ment of August 28, 1929, disallowing the claim of the Alaska Rail- 
road for $182 on account of hospital care and medical treatment 
furnished William M. Lynch, a beneficiary of the United States 
Employees’ Compensation Commission. 

It appears that Lynch had been in the employ of the United 
States, but not of the Alaska Railroad, and that, at the request of 
the Employees’ Compensation Commission, hospital care and medi- 
cal treatment were furnished him from February 6 to March 6, 1929, 
at the hospital maintained by the Alaska Railroad at Anchorage, 
Alaska. The general manager contends that, although the railroad 
is owned and operated by the United States, the hospital maintained 
at Anchorage should not be considered a Government hospital 
within the meaning of the decisions holding that reimbursement 
can not be allowed from Employees’ Compensation Commission 
appropriations for the cost of care and medical attention required 
to be furnished beneficiaries of the commission by United States 
medical officers and hospitals when practicable, under the provisions 
of section 9 of the employees’ compensation act of September 7, 1916, 
39 Stat. 743, and the amendatory act of June 26, 1926, 44 Stat. 772. 
See 6 Comp. Gen. 78, and decisions therein cited. 

The general manager of the railroad sets forth the following 
reasons in support of this contention: 

1. The funds available to the Alaska Railroad are appropriated for the pur- 
poses of construction, maintenance, and operation of railroads in Alaska. There 
is no appropriation for the support of hospitals; medical and hospital service is 
maintained, however, for its employees and members of their families as a 
necessary incident to the operation of the railroad. In the case of the hospital 


at Anchorage, the hospital building is Government property and a salaried staff 
is provided; different arrangements are in effect at Seward and Fairbanks. 
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The effect of the decision of the Claims Division of the General Accounting 
Office would be that no charge would be made for the services of the physicians 
and hospitals at Anchorage, while the physicians at Seward and Fairbanks 
would be free to render bills to the patient or the Compensation Commission for 
their services. It would be undoubtedly necessary for the railroud to pay in- 
creasd salaries to its physicians at Anchorage, out of funds appropriated 
tor the construction and operation of railroads, in Alaska, to provide free 
services to employees of other branches of the service who are beneficiaries of 
the United States Compensation Commission. 

2. The Alaska Railroad act of March 12, 1914 (38 Stat. 305), provides in 
Section 3 thereof that “the earnings of said railroad or railroads, together with 
the earnings of the telegraph and telephone lines constructed under this act, 
above maintenance charges and operating expenses, shall be paid into the 
Treasury of the United States as other miscellaneous receipts are paid, and a 
separate account thereof shall be kept and annually reported to Congress.” 

To divert funds of the railroad to the maintenance of hospital service for 
beneficiaries of the compensation act who are not employees of the railroad 
would tend to defeat the intention of Congress that all earnings in excess of 
operating expenses be deposited in the Treasury. 

3. By order of November 9, 1928, the Secretary of the Interior has directed 
that the accounts of the railroad concerning operating and other expenses shall 
be kept in accordance with the classification of accounts as prescribed by the 
Interstate Commerce Commission for other railroads. There is no operating 
expense account under that classification to which the expense of providing 
hospital service for compensation beneficiaries from other branches of the service 
could properly be charged. 

4. The contract of the Alaska Railroad with Dr. Rex F. Swartz, chief of 
staff, dated April 1, 1927 (No. 1-3arr—141) and contract with Dr. Arthur D. 
Haverstock, railroad surgeon, dated November 22, 1927 (No. 1-3arr-328), 
cover conditions of employment of the surgeons, respectively, in the hospital 
service of the railroad. Each contract states that the salary and division of 
fees therein provided shall not be construed to require that the surgeon render 
services free to branches of the Government service, other than the railroad. 
In addition to the salary stipulated, each surgeon is allowed 50% of the fees 
collected on account of his own services at the railroad hosp'tal. The author- 
ity of the management of the railroad to enter into agreements of this nature 
was expressly confirmed by joint resolution of Congress approved March 3, 
1927, reading as follows: 

“That the President is hereby authorized to cause to be paid from hospital 
receipts or other funds of the Alaska Railroad the amounts heretofore or 
hereafter accruing to surgeons of the railroad under any agreements relating 
to fees collected in cases not entitled to free treatment under the hospital 
regulation of the railroad.” 

An Executive order dated March 19, 1927 (No. 4618), authorized the general 
manager of the railroad “to enter into agreements with surgeons for their 
services under its hospital regulations, including a division of their fees earned 
and collected in private cases and other cases not entitled to free treatment, 
and to pay from hospital receipts or other funds of the railroad the amounts 
due under such agreements and any similar agreements heretofore existing.” 

The view adopted by the Claims Division of the General Accounting Office 
would deprive the surgeons of their earnings in cases of certain beneficiaries 
of the compensation act, although a share of such earnings is assured to them 
under contracts duly entered into pursuant to authority given by law and the 
Executive order mentioned. 

5. It is in better accord with accounting principles that benefits given to 
compensation beneficiaries should be at the expense of the compensation 
appropriation, unless another appropriation exists expressly for providing hos- 
pital benefits under that act or other provisions of law, and that the railroad 
funds shall be used for railroad purposes only, so that the amounts appropri- 
ated will reflect truly the expense of each branch of the service. The estimates 
for the work of the Alaska Railroad have not included any amounts for the 
object of furnishing hospital benefits in compensation cases arising in other 
branches of the Government service. It would be difficult to prepare an esti- 
mate of such expenses, or to justify the same under the heading of an appropri- 
ation for purposes of the Alaska Railroad. 
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6. An Bxécutive order of March 24,;'1925° (No. 4182), issued in conformity 
with joint resolution approved March 4, 1925, authorizes the general manager 
of the railroad to pay compensation to employees of the railroad, under the 
provisions of the employees’ compensation act, including medical, surgical, and 
hospital services and supplies, out of the Alaska Railroad fund, such fund to be 
reimbursed for such payments by trausfer of funds from the employees’ ecom- 
pensation fund. The railroad may thus be reimbursed for hospital benefits 
supplied to its own employees. tlowever, if the action of the Claims Division 
of the General Accounting Office is sustained, the railroad will be denied reim- 
bursement for like benefits afforded employees of other branches of the service. 
It ean not be assumed that Congress has intended such a situation to exist; 
there is, rather, a clear intention that the railroad funds shall be free of the 
expense of compensation payments, in order that its appropriations shall pre- 
sent a true showing of the financial results of the operation of the railroad. 

The regulations for the hospital and the contracts with the hospital 
surgeons have been examined. Under the regulations employees of 
the railroad only are entitled to free care and treatment. All others 
must pay for such service. Under the contracts the surgeons are 
entitled to one-half the fees collected for rendering medical attention 
to other than railroad employees, and the contracts expressly pro- 
vide that they shall not be required to render services free to other 
branches of the Government service, As to the validity of such con- 
tracts, see the joint resolution of March 3, 1927, 44 Stat. 1845, au- 
thorizing payment thereunder of such additional fees. 

The fact remains, however, that the hospital is operated as a neces- 
sary incident to an authorized Government activity, and is main- 
tained under appropriations made by the Congress to provide for 
the expenses of that activity. See the act of March 7, 1928, 45 
Stat, 200, 240, appropriating, for the fiscal year 1929, here involved, 
$1,300,000 in addition to the revenues of the railroad “ For every 
expenditure requisite for and incident to the authorized work of 
the Alaska Railroad.” Furnishing medical and hospital treatment 
to beneficiaries of the Employees’ Compensation Commission, where 
practicable, by the use of available facilities, is a part of the author- 
ized work of the railroad, the same as it is the duty or part of the 
authorized work of other established Government activities. In this 
connection, it was said in decision of December 20, 1926, A-14820, to 
the Secretary of War, in answer to his contention that War Depart: 
ment appropriations did not include amounts for the subsistence of 
Employees’ Compensation Commission beneficiaries while in military 
hospitals: 

The decision of July 27, 1926, was intended to hold that the employees’ com- 
pensation fund was not available for payment of any services, supplies, and 
appliances ordinarily furnished incident to medical or hospital treatment by 
Army hospitals to beneficiaries under the employees’ compensation act. This 
would include such subsistence ordinarily furnished with in-patient hospital 
treatment. 


The statutory requirement for all Government hospitals to furnish benefi- 
ciaries of the Employees’ Compens:tion Commission medical and hospital treat- 
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ment, free of charge, is so clearly expressed both in the original and amended 
statutes and was so generally understood and in force in the past with respect 
tu all Government hospitals except those under the Army and Navy, that I 
do not feel justified in further extending the unlawful practice of the War 
Department beyond the date of the decision of this office. The law has made 
the treatment of the beneficiaries of employees’ compensation act as much the 
duty of Army and Navy hospitals as is the treatment of members vi those 
services. Therefore, expenditures from Army appropriations for this. pur- 
pose are as legitimate and as imperative as expenditures for the Military 
Establishment. Possibility of a deficiency because of expenditures for this 
purpose, which you suggest, would appear to be proper for bringing to the 
attention of the Bureau of the Budget and the Congress, 

What was said there is applicable here; that is, in view of the 
provisions of the employees’ compensation acts, expenditures from 
Alaska Railroad appropriations for hospital care of Employees’ Com- 
pensation Commission beneficiaries, where practicable by use of avail- 
able facilities, are as legitimate and imperative as expenditures for 
that purpose for Alaska Railroad employees. The objection in para- 
graph “6,” supra, of the general manager’s letter, that the railroad 
may be reimbursed from the employees’ compensation fund for like 
expenditures made on account of their own employees, is fully 
answered in decision of June 27, 1917, by the Comptroller of the 
Treasury, 23 Comp. Dec. 776, holding that such reimbursement was 
not authorized for hospital care, etc., furnished by the Panama Canal 
to its own employees as compensation’ beneficiaries under an analo- 
gous provision contained in section 42 of the act of September 7, 
1916, 39 Stat. 742, 750. Such reimbursement from the employees’ 
compensation fund for hospital care furnished its own employees 
in its own hospitals by the Alaska Railroad is not authorized by the 
cited joint resolution of March 4, 1925, 43 Stat. 1355, 1356, amending 
said section 42 of the act of September 7, 1916, supra, and if such 
reimbursement has heretofore been claimed and allowed, the practice 
should be discontinued. 

So far as the present claim is concerned, it must be held that 
reimbursement of charges for hospital care of Lynch at the Alaska 

tailroad hospital is unauthorized, and the settlement is sustained to 

that extent. However, the law does not require that Government 
hospitals incur additional expenses in the nature of fees to physicians 
for the benefit of Employees’ Compensation Commission beneficiaries, 
and in view of the contracts of the hospital surgeons under which 
they are entitled to one-half of the fees charged for medical attention 
rendered to persons other than railroad employees, there will be 
allowed on the claim $14, representing one-half of the fee charged 
for professional services rendered Lynch, accruing to the hospital 
surgeon rendering the services. 
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(A-80043) 
CONTRACTS—LIQUIDATED DAMAGES—SUNDAYS AND HOLIDAYS 








Where the final date for making delivery under a contract provid'ng for the 
deduction of liquidated damages for delay in completing the contract work 
falls on Sunday or a legal holiday, the next succeeding working day is 
cons dered to be the due date provided final delivery is made on that date. 

If, however, final delivery is not made until a subsequent date, the Sunday 
or holiday on which the final date of delivery falls, and succeeding Sun- 
duys and holidays, are to be counted in computing liquidated damages, 
unless specifically excepted by the terms of the ccntract. 24 Comp. Dec. 
49, modified. 





Decision by Comptroller General McCarl, February 3, 1930: 

There has arisen, in connection with the audit of accounts, the 
question as to the proper method to be followed in computing liqui- 
dated damages when final dates for making deliveries, under con- 
tracts providing for the deduction of liquidated damages for delayed 
deliveries, fall on Sundays or holidays; that is, whether under such 
contracts there are to be excluded from the computation the Mon- 
days following the Sundays and the next secular days following 
holidays on which the final dates of delivery happen to fall, regard- 
less of whether deliveries are accomplished on those days or on dates 
subsequent thereto. 

A case involving a question similar to the one now for considera- 
tion was considered by a former Comptroller of the Treasury and 
in decision to the Secretary of the Navy dated July 21, 1917, 24 
Comp. Dec. 49, it was held, quoting syllabus, that : 


When the last day within wh ch an agreement may be performed falls on 
Sunday or a hol.day, the next succeeding working day is considered to be the 
due date. 


The contract in that case provided for the making of delivery 
within 30 days from October 6, 1916, date of contract, the final date 
for delivery expiring on Sunday, November 5, 1916, but the articles 
contracted for were not delivered until January 9; 1917. Provision 
was made in the contract for the deduction of liquidated damages 
at the rate of one-twentieth of 1 per cent of the contract price for each 
day’s delay, “Sundays and holidays excepted, until satisfactory 
delivery or performance shall have been made.” 

The general rule to the effect that in computing the time mentioned 
in a contract for the doing of an act, intervening Sundays, unless 
specifically excepted, are to be counted, except that when the last 
day for performance falls on Sunday or a holiday and performance 
is on the next succeeding secular day said Sunday or holiday is not to 
be taken into consideration, appears to be supported by the weight of 
authority. See Armstrong v. McGough, 29 A. L. R. 236, and annota- 
tions thereto; footnotes to Conway v. Smith Mercantile Company, 
49 L. R. A. 205, and cases therein cited; Street v. United States, 133 
U. S. 299; Pressed Steel Car Co. v. Eastern Ry. Co., 121 Fed. Rep. 
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609. However, in none of the cases there cited was it held that the 
day following the Sunday or holiday is to be excluded in the compu- 
tation of liquidated damages when deliveries falling due on a Sunday 
or a holiday are not made until after the expiration of the due dates, 
including the Monday or secular day following the Sunday and 
holiday. 

The rule referred to in the above-noted decisions is for applica- 
tion in cases where the date for final delivery or performance, under 
contracts providing for the deduction of liquidated damages for 
delays in performance, happens to fall on a Sunday or a holiday, 
but its application by the Comptroller of the Treasury in the above- 
mentioned case would appear to be too broad and not warranted by 
judicial precedents. Final date for delivery or completion of per- 
formance fixed in a contract is not to be considered as the date of 
delivery where the contractor has the right under such contract to 
make delivery or complete performance at any time prior to the 
final date fixed in the contract. 

Where under a contract thirty calendar days are allowed for com- 
pletion with provision for the deduction of liquidated damages for 
each day of delay in completion thereafter and there is a delay of 
twenty days in completion there would be no equity, justification, or 
sound reason for excluding one Sunday or holiday merely because 
the date for final completion happened to fall on a Sunday or holiday, 
when all other Sundays or holidays within the delay period are 
required to be counted. 

Hereafter the rule announced in 24 Comp. Dec. 49 will be followed 
only in cases in which the date fixed in the contract for final com- 
pletion falls on a Sunday or holiday and final completion is actually 
effected on the next succeeding secular day, or in cases in which the 
contract provides for the counting of secular or working days only. 


(A-30292) 


GRATUITIES—$25 DISCHARGE—NAVAL COURT-MARTIAL 
PRISONERS... 


Under the provision in section 13 of the act of February 16, 1909, 35 Stat. 
622, authorizing payment upon discharge of a gratuity not to exceed $25 
to persons confined in naval prisons pursuant to a naval court-martial 
sentence where the prisoner would otherwise be without funds to meet 
his immediate needs, all funds in the possession of the prisoner, whether 
accrued pay or money on deposit at the prison, must be considered in 
determining what if any portion of the gratuity may be paid. 


Comptroller General McCarl to the Secretary of the Navy, February 4, 1930: 
There has been received your third indorsement dated January 
20, 1930, in part as follows: 


2. Under the present wording of the “ Manual for the Government of the 
United States Naval Prisons,” as set forth in paragraph 2 of the preceding 
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indorsement hereon, personal funds of a prisoner deposited with the disbursing 
officer of a naval prison for safekeeping should not be included in the balance 
due for the purpose of computing the gratuity of $25 payable to the prisoner 
when discharged from a naval prison. 

3. However, section 13 of the act of Congress approved February 16, 1909 
(35 Stat. 622; U. S. Code, Title 34, section 961), authorizing payment of 
gratuity not to exceed $25 to discharged naval court-martial prisoners, pro- 
vides that such allowance— 

“shall be made in amounts to be fixed by, and in the discretion of, the 
Secretary of the Navy and only in cases where the prisoners so discharged 
would otherwise be * * * without funds to meet their immediate needs,” 

Under the language of the statute it is considered that the balance due 
a prisoner plus personal funds deposited with the disbursing officer of a 
naval prison for safekeeping should be taken into consideration in computing 
the gratuity and the amount thereof, if any, which should be borne by thie 
Government. It is also believed that savings deposits and accrued interest 
thereon, as authorized by the acts of February 9, 1889 (25 Stat. 657; 34 U. 8S. 
C., 983-935), and June 29, 1906 (34 Stat. 579; 34 U. S. C., 975), should likewise 
be taken into consideration. 

4. In the event the Comptroller General decides that under existing law 
the amount of the gratuity should be reduced by the amount of personal 
funds delivered to the disbursing officer of a naval prison for safekeeping 
as well as by the amount of any savings deposit, with accrued interest thereon, 
to the credit of a prisoner and also the balance due, the Navy Department 
proposes to change paragraph 73 (2c), third subparagraph, of the ** Manual 
for the Government of the United States Naval Prisons,” to read as follows 
and requests approval thereof: 

“ Gratuity of $25 payable upon discharge, provided the balance due at date of 
approval of sentence plus any personal funds of the prisoner delivered to the 
disbursing officer of the naval prison for safe-keeping and any funds on deposit, 
with accrued interest thereon, are insufficient to so provide; or, if the balance 
due at date of approval of sentence plus such personal funds and funds on 
deposit, with accrued interest thereon, amount to less than $25, such amount as 
will be necessary to equal $25.” 


Paragraph 73 (2c) which was included in the revision of Chapter 
VI of the Manual for the Government of United States Naval Prisons 
considered in decision of September 9, 1925, A~10697, provides: 

Gratuity of $25 payable upon discharge, provided the balance due at date of 
approval of the sentence is insufficient to so provide; or, if the balance due at 


date of conviction is less than $25, such amount which will, when added to the 
balance due at date of conviction, equal $25. 


The basic letter from Lieut. Alvin S. Reid, supply officer, United 
States naval prison, Parris Island, §. ©., requests information whether 
personal funds of a prisoner deposited with the disbursing officer of 
the naval prison for safe-keeping should be considered as funds 
otherwise available and reduce the gratuity paid upon discharge by 
that amount in the same manner as provided by section 10 of the act 
of March 4, 1925, 5 Comp. Gen. 16, and paragraph 7 of section B of 
the Pay Bill Instructions. 

Section 10 of the act of March 4, 1925, 43 Stat. 1274, authorizes 
payment of the sum of $25 to persons, not in prisons, discharged for 
the good of the service with provision “That the said sum shall be 
fixed by, and in the discretion of, the Secretary of the Navy and 
shall be paid only in cases where the person so discharged would 
otherwise be without funds to meet his immediate needs.” The 
regulations issued thereunder quoted, 5 Comp. Gen. 16, 17, limited the 
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payment to a gratuity in such sum as would total $25 “ when added 
to funds due or otherwise available to the man (such as accrued pay, 
personal funds, etc. * * *).” Section 13 of the act of February 
16, 1909, 35 Stat. 622, authorizes payment, upon discharge, to per- 
sons confined in prison pursuant to sentence of a naval court-martial, 
of a gratuity not to exceed $25 with provision “that such * * * 
shall be made in amounts to be fixed by, and in the discretion of, the 
Secretary of the Navy and only in cases where the prisoners so dis- 
charged would otherwise be * * * without funds to meet their 
immediate needs.” 

The quoted language in each of these acts limits the discretion to 
be exercised by the Secretary of the Navy in payment of the gratuity 
to cases where the person or prisoner so discharged would otherwise 
be without suitable funds to meet his immediate needs. Whether 
prisoner at time of discharge has funds in the amount of $25 or any 
part thereof is a matter of fact to be determined not alone from 
the amount of pay that may be due him but from knowledge of any 
money he may otherwise possess, such as funds on deposit, with 
interest thereon, and any personal funds he may have turned over 
to the disbursing officer for safe-keeping. 

The proposed change in subparagraph of paragraph 73 (2c) of the 
Manual for the Government of the United States Naval Prisons 


is in accord with the law, so far as involves disbursements, and there 
appears to be no reason why it should not be promulgated. 


(A-30312) 


CONTRACTS—MISTAKE IN BID—WITHDRAWAL—CORRECTION 


To authorize the correction or withdrawal of a bid before acceptance on the 
basis of a mistake alleged after the opening of bids, the evidence of mis- 
take must be such as to show conclusively that a mistake was made, in 
what it consists, and how it occurred, requiring the immediate presenta- 
tion of such convincing proof of the existence and character of the error 
as to leave no room for doubt that there was in fact a bona fide mistake 
in the bid sought to be corrected or withdrawn and to remove any reason- 
able suspicion that the claim of error is for the pwrpose of obtaining some 
undue advantage or of avoiding the consequence of an ill-advised bid. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

February 5, 1930: 

I have your letter of January 21, 1930, requesting decision whether 
the National Construction Company, Inc., may be permitted to with- 
draw or reform its bid of $780,000 for the general construction work 
involved in the construction of certain buildings and utilities for the 
United States veterans’ hospital at Lexington, Ky., said company 
having alleged on January 15, 1930, the day after the opening of the 
bids, that it had made an error of $58,419.34 in its bid and that the 
bid should have been $838,419.34 instead of $780,000. 

8565°—30——23 
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The bid was submitted on Standard Government Form of Bid 
which bears a note as follows: 


Read Standard Government Instructions to Bidders before preparing this bid. 
Paragraph 14 of the Standard Government Instructions to Bid- 
ders provides: 


Bids may be withdrawn on written or telegraphic request received from 
bidders prior to the time fixed for opening. Negligence on the part of the bid- 


der in preparing the bid confers no right for the withdrawal of the bid after 
it has been opened. 


As the bidder in this instance did not request withdrawal of its 
bid prior to the time fixed for opening, the question for consideration 
is whether there has been shown such a bona fide mistake in the prep- 
aration of the bid as will authorize its withdrawal or correction. 

As was said in 8 Comp. Gen. 397, the matter of submitting bids for 
the advertised needs of the Government is not one for such neglectful 
treatment by bidders as to give frequent cause for attempted with- 
drawals on the ground of alleged error, as the business of the Gov- 
ernment can not go forward in an orderly manner if bidders are 
encouraged or permitted to submit inadequately considered proposals 
with the understanding that they may withdraw them by simply 
alleging error on their part when, after opening of bids, it should be 
revealed that the profit is not all that it might have been, or that, 
through the bidder’s carelessness, a loss is to be sustained. 

After bids are opened and an opportunity had of knowing the 
amounts of the other bids, whereby there might arise a temptation to 
revise a bid either upward or downward as might best serve the 
interests of the particular bidder, the permitting of any change in 
a bid is a matter for most serious consideration. This situation 
makes necessary strict adherence to the well-established rule that 
in order to authorize the correction or withdrawal of a bid before 
acceptance, on the basis of a mistake alleged after the opening of 
bids, the evidence of mistake must be such as to show conclusively 
that a mistake was made, in what it consists, and how it occurred. 
That is to say, there should be presented immediately such convincing 
proof of the existence and character of the error as to leave no room 
for doubt that there was in fact.a bona fide mistake in the bid and to 
remove any reasonable suspicion that the claim of error is for the 
purpose of obtaining some undue advantage or of avoiding the 
consequence of an ill-advised bid. 

In the case here presented, there were received twenty-four bids 
other than that of the National Construction Company, Inc., ranging 
in amount from $865,800 to $1,035,000. The bid as submitted by the 
National Construction Company, Inc., is $85,800 less than the next 
lowest bid, and, with the correction or change which said company 
now asks permission to make, its bid would be $27,380.66 below that 
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of the next lowest bid. In other words, this bidder seeks to alter its 
bid by adding thereto substantially two-thirds of the difference 
between its bid and the next higher bid. 

The difference between the bid as submitted and as proposed to be 
corrected is shown by a tabulation as follows: 









As submitted As corrected Difference 






Sabidbtisiubindetidicie $4, 910. 50 $324. 00 































be deeb Deed ideale 51, 692. 09 6, 808. 24 
Srl Sista db etna ile te ie cndoein goings 41, 409. 83 8, 033. 40 


Rileien dedask tase en eect ‘ ; 12, 000. 00 


in bp w agit nok doi 495. 00 
IESE SE TER 35, 875. 00 5, 725. 00 


ad bdndiopmensehemsleneaesesusnesdlesecededenysen 58, 419. 34 









In explanation of this difference of $58,419.34 it is alleged, in 
substance, that in compiling the bid as submitted building No. 5, 
one of the numerous items included in the advertisement, was omitted 
in arriving at the total quantity of excavation, concrete, forms, etc. 
It is to be noted, however, in this connection, that the advertisement 
did not require, nor did the National Construction Company, Inc., 
submit, an itemization of the cost on which the bid of $780,000 was 
based. The evidence submitted to support the claim of mistake 
consists merely of two sets of summary sheets attested by an afli- 
davit made by the president of the company. One set of these sum- 
mary sheets purports to be the original set on which the bid of 
$780,000 was based and shows, by totals (not by buildings or units 
of the work), the material and labor costs under the various ele- 
ments, such as excavation, concrete, masonry, painting, overhead, etc. 
The other set, made up after the bids were opened, is in the same 
form but with the quantities and amounts increased as to 13 of the 
20 elements, the increase said to be to cover omissions with respect 
to building No. 5, there being nothing, however, in the tabulation to 
show which buildings or units of the work were or were not consid- 
ered in the computations. 

I have to advise that the facts submitted are quite insufficient to 
warrant or justify the conclusion that there was such a mistake 
in the bid as to authorize relieving the bidder from its obligation to 
perform in accordance therewith. 
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PAY—SUBSISTENCE EXPENSES—MEMBER OF RESERVE OFFICERS’ 
TRAINING CORPS 


Where a member of the Reserve Officers’ Training Corps was found physically 
disqualified because of defective vision for a commission in the Officers’ 
Reserve Corps and was discharged from the advanced training camp 
July 1, 1929, his reinstatement in the Reserve Officers’ Training Corps on 
October 5, 1929, may be given no retroactive effect so as to entitle him to 
pay and subsistence expenses for the period July 2 to 27, 1929, during 
which time he was permitted to attend the camp at his own expense, and 
— yy in a training status under any obligation assumed by the United 


Comptroller General McCarl to Capt. Voler V. Viles, United States Army, 

February 6, 1930: 

There has been received your letter of December 16, 1929 (240.07— 
Jones, John L.), requesting to be advised whether you are authorized 
to pay the two vouchers submitted therewith in favor of John L. 
Jones, student and member of the Reserve Officers’ Training Corps 
at the University of Wisconsin, Madison, Wisconsin, each in the sum 
of $18.20, representing pay and reimbursement for subsistence ex- 
penses, respectively, while in attendance at the Reserve Officers’ 
Training Corps camp at Fort Sheridan, Ill., during the period July 
2 to 27, 1929, inclusive. 

You state that you are in doubt as to whether payment of the 
vouchers is authorized in view of 8 Comp. Gen. 69. 

Paragraph 5, Special Orders No. 118, headquarters Sixth Corps 
Area, Chicago, Ill., dated May 20, 1929, ordered Jones to proceed by 
the shortest usually traveled route to Fort Sheridan, IIl., so as to 
arrive there on June 17, 1929, and report to the commanding officer 
of the R. O. T. C. camp for temporary duty, and upon completion 
thereof to return to Madison, Wis. It appears that Jones reported 
at the training camp June 17, 1929, and continued in attendance until 
July 1, 1929, on which date he was discharged, it being stated on the 
voucher for pay as follows: 


The above-naméd student was discharged from the R. O. T. C. July 1, 1929, 
for defective vision and completed attendance at R. O. T. C. camp, Fort 
Sheridan, IIL, at his own expense and without pay during the period July 2nd 
to July 27, 1929, and claim is now made for this period for the rate of pay 
authorized R. O. T. C. students due to the fact that student was re-instated 
in the R. O. T. C. by 4th indorsement, War Department, dated October 5, 1929 
and resumed advance course as of October 5, 1929. 

Attached to the other voucher is a copy of the receipt of First 
Lieut. Joseph L. Erickson, Q. M. C., dated July 12, 1929, for “ mess 
collections for the following named students remaining in camp 
at their own expense; John L, Jones, Co. E. July 2 to 27, 26 days 
@ -70, $18.20. ® ° o” 

He was paid pay for the period June 17 to 30, 1929, inclusive on 
voucher 45, July, 1929, and for July 1, 1929, and travel allowance 
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from Fort Sheridan, Ill., to Madison, Wis., on voucher 52, July, 
1929, accounts of Maj. Jerome Clark, F. D. Attached to voucher 52 
is an extract copy of Special Order No. 149, headquarters, Fort 
Sheridan, Ill, dated July 1, 1929, which reads as follows: 


4. The following-named students of the Reserve Officers’ Training Corps, 
having reported at this station for temporary duty and having been found 
physically disqualified for commission in the Officers’ Reserve Corps, are 
relieved from further duty at this station: 


Name 
* * * a = * * 


Jones, John L.: Madison, Wisconsin. 
Student at University of Wisconsin, ordered to 
report per paragraph 5, Special Orders No. 118, 
headquarters, Sixth Corps Area, May 20, 1929. 


It has been ascertained from the War Department that some time 
after termination of the training camp Jones was examined by eye 
specialists at the Wisconsin General Hospital, who did not find his 
vision defective; that the professor of military science and tactics 
at the University of Wisconsin recommended in letter of September 
18, 1929, to the corps area commander that, in view of the report of 
examination which showed that Jones’s vision appeared to meet the 
requirements for a commission in the Officers’ Reserve Corps, he be 
reinstated in the Reserve Officers’ Training Corps; that it was for- 
warded by the corps area commander recommended; that Jones was 
reinstated by War Department communication of October 5, 1929. 

The relation between the student Jones and the Government was 
ended, so far as payment of expenses by the Government was con- 
cerned, when the finding of defective vision was given effect by his 
discharge from attendance at the training camp July 1, 1929, and he 
was then paid accordingly. The statement on the present voucher 
that he completed attendance at his own expense and without pay 
during the period July 2, to 27, 1929, imposes no obligation on the 
Government to pay any expense of the student for that period of 
July 2 to 27, 1929. Such reinstatement in the training corps as 
appears to have been made was not taken until a later date, recom- 
mendation therefor being made September 18, 1929, and the rein- 
statement authorized by the War Department October 5, 1929, and 
this may be given no retroactive effect so as to entitle him to pay, etc., 
for the period July 2 to 27, 1929, when he was not in a training 
status under any obligation assumed by the United States. The 
student could not make himself a voluntary creditor of the United 
States by continuing on at its own expense. 

The vouchers submitted claiming reimbursement, etc., are not 
authorized to be paid and following the rule in such cases the vouchers 
are retained in this office. 


Will proceed to— 
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(A-30124) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—CHANGE OF 
BENEFICIARY 


lf the woman designated as beneficiary in the application for an adjusted 
service certificate can be easily identified as the person intended by the 
veteran, a misstatement in the application as to the correct name of the 
beneficiary, or a misdescription in the application as “wife” when the 
veteran was only engaged to marry such person, does not defeat such 
intention, and the subsequent marriage of the veteran to another woman 
would not ipso facto divest the designated beneficiary of her rights. 

There is no legal principle or sound basis under which the right of the origi- 
nally designated beneficiary of an adjusted service certificate can be de- 
feated solely on the basis of parol evidence, adduced after the death of 
the veteran, tending to show his intent or understanding that some one 
other than such designated beneficiary should receive the amount. 6 Comp. 
Gen. 599; 9 id. 195; id. 285, distinguished. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 6, 1930: 


Consideration has been given to your letter of January 6, 1930, 
submitting for decision a question presented as follows: 


At the request of Honorable Hubert F. Fisher, House of Representatives, 
I have the honor to solicit your decision upon the facts in the case of Henry J. 
Partridge, XC-1,341,051, which is now pending before this bureau for adjudi- 
cation, 

The facts in the case may be stated as follows: 

In October, 1924, Henry J. Partridge executed an application for adjusted 
compensation benefits, designating as beneficiary thereof Mrs. Ella M. Partridge, 
wife, 261 Simpson Street, Memphis, Shelby County, Tennessee. The evidence 
in the file shows that the veteran had no wife named Ella M. Partridge but that 
his wife’s name was Anne Brady Partridge, to whom he was married on May 3, 
1926. It appears, however, that at the time of the designation of Mrs. Ella M. 
Partridge as beneficiary the veteran was engaged to Miss Ella M. Power and 
that subsequently the engagement was broken and he was married to Anne 
Sarah Brady. The evidence shows further that on January 13, 1923, the vet- 
eran made application for conversion of $2,000 term insurance to a twenty- 
payment life policy and on this application he designated as beneficiary wife, 
Mrs. Ella M. Partrdige, 260 Simpson Street, Menmmphis, Tennessee. Subsequent 
to the issuance of the adjusted compensation certificate and the converted 
policy the veteran gave both the certificate and the policy to Miss Power and 
shortly after their engagement was broken both the certificate and the policy 
were returned to the veteran. 

On March 1, 1926, the veteran addressed a communication to the bureau as 
follows: 

“Find enclosed policy #K-384065 issued to the undersigned and made pay- 
able to my former wife, Mrs. Ellen Mary Partridge. 

“Will you please change the policy to read payable to Mrs. Anne Sarah 
Partridge, wife of the undersigned. * 

Under date of March 10, 1926, the all dS cienees the insurance policy to the 
veteran endorsed with the requested change of beneficiary and requested him to 
execute bureau Form 724 so that the records may be complete. This form was 
properly executed on May 4, 1926. No change of beneficiary for the adjusted 
compensation was ever executed by the veteran. 

The veteran died on November 9, 1927, and subsequent to his death his wife, 
Mrs. Anne Brady Partridge, requested that the benefits payable under the ad- 
justed service certificate be awarded to her on the ground that the veteran in- 
tended his wife to receive the benefits thereunder, and further that Miss Power 
did not desire to receive the adjusted compensation benefits. 

On May 9, 1928, the assistant director, adjudication service, requested that 
the legal service of the bureau render an opinion as to whether the adjusted 
service benefits could be paid to the wife in view of the facts stated above, and 
on May 17, 1928, the legal service held that under the principles laid down by 
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you in your decision of February 23, 1926 (5 Comp. Gen. 651), the bureau must 
pay the proceeds of the certificate to the designated beneficiary and that she 
can not waive her rights to such payment in favor of the widow of the veteran 
or his estate, but that there was no reason why the designated beneficiary, upon 
receipt of a check in payment of the proceeds of the certificate, should not in 
turn deliver the payment to the widow or to the representative of the veteran's 
estate if she so desired. 

In your decision of February 23, 1926, supra, you held that a veteran may 
designate any person whether a relative or not as the beneficiary under his 
adjusted service certificate and a designated beneficiary who is not a relative 
may not waive or relinquish right to payment from the United States in favor 
of a relative upon the death of the veteran, and that if the person designated 
as beneficiary in the application for an adjusted service certificate can be identi- 
fied as the person intended by the veteran, a misstatement in the application as 
to the correct name of the beneficiary or the relationship to the veteran, will not 
defeat such intention, if no fraud is to be implied from such misstatement. In 
this decision you stated: 

78 There must be given effect to the veteran’s intent as expressed 
rather oa as surmised. He may have intended changing the designation in 
the event the marriage did not occur as planned, but no such change was in fact 
made or requested by him prior to his death. The description given by the 
veteran as ‘wife’ would not necessarily mean that he intended no designation 
in the event the marriage should not occur prior to a request for change by him, 
or prior to his death. As the facts now appear payment could not properly be 
made to other than the designated beneficiary, her identity having been estab- 
lished, but there would appear no reason for objection if, in view of the facts 
as stated by her, she should in turn deliver the payment to a proper representa- 
tive of the veteran’s estate to become an asset thereof.” 

The interested parties were advised of the decision of the legal service by the 
adjudication service. 

On June 14, 1928, Honorable Hubert F. Fisher requested that further action 
in this matter be deferred for a period of thirty days. On June 23, 1928, Miss 
Power executed bureau Form 582 (demand for payment of amount due on 
adjusted service certificate). Before payment on the demand executed by Miss 
Power was made, the widow of the veteran filed suit in the District Court of the 
United States for the Western Division of Tennessee praying that payment 
under the adjusted service certificate in question be decreed. This suit was 
subsequently dismissed under the precedent in the case of Florence Williams 
vs. United States, wherein it was held that there is no right to sue for adjusted 
compensation benefits. After the dismissal of the suit the widow, through 
her attorney, B. J. Semmes, Memphis, Tennessee, and Honorable Hubert F. 
Fisher, again contended that it was not the intention of the veteran to have 
Miss Power receive the benefits of his adjusted compensation, and stated that 
if the bureau could not award the benefits to the wife, as designated beneficiary, 
then it should be held that no beneficiary was in fact designated, and that the 
adjusted compensation benefits should be paid to the veteran’s estate. 

= * . 7 7 « o 

While the bureau agrees that the facts in this case are, as pointed out by the 
attorney for the veteran’s widow, somewhat different from the facts in the 
case which were considered by you in February, 1926, it is believed that the 
difference is not material, and the bureau has acted on the case on this basis, 
I have not finally decided the case, and before so doing, pursuant to the request 
of Congressman Fisher, I am soliciting your decision. 


Apparently the adjudication service of the bureau, in accordance 
with the contention of Congressman Fisher, made an award in favor 
of Mrs. Anne Brady Partridge, as administratrix of the estate of her 
deceased husband. Payment of this award was not approved by this 
office, the case being regarded as controlled by the decision of Feb- 
ruary 23, 1926, cited in your submission, 

In so far as the designation of beneficiaries is concerned, general 
principles applicable to life insurance may be applied to adjusted 
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service certificates. At the time of the original designation the 
veteran was engaged to marry Miss Ella M. Power, and there can 
be no doubt whatever, based on the record in this case, that the 
veteran intended to, and did, designate her as beneficiary in his 
application for the adjusted service certificate. As stated in the 
prior decision, quoted in your submission, a misdescription in the 
name and the use of the term “ wife,” did not defeat the designation. 
There is ample authority for this conclusion. In 37 Corpus Juris 
567 it is stated, “If the designation of the beneficiary as the wife 
of the insured is descriptive only, she being named, it is immaterial 
whether or not she is his lawful wife, or even that another person 
is his legal wife, or even though he is only engaged to be married 
to the person named and designated as wife.” A number of deci- 
sions are cited in support of these principles. If the designation 
had simply been the general term “ wife,” not coupled with a name 
that identified an individual, even though the veteran was then 
unmarried, there might be merit in the contention that the woman 
subsequently becoming the wife was the beneficiary of the certificate 
at the time of the veteran’s death. But where a name has been 
given from which the person intended can be easily identified, the 
use of the surname of the veteran and the term “ wife” does not 
defeat the designation. The subsequent marriage of the veteran 
to another woman did not, ipso facto, divest the designated bene- 
ficiary of her rights. Accordingly, there can be no doubt as to the 
identity of the originally designated beneficiary and her rights to 
the proceeds of the certificate could be lost only by a change of 
beneficiary made in accordance with regulations issued by the Vet- 
erans’ Bureau pursuant to the terms of the World War adjusted 
compensation act (secs. 501 and 508), or if no change in beneficiary 
was made, by an intention being clearly expressed in writing by 
the veteran himself that the originally designated beneficiary was 
not to receive the proceeds of the certificate, in which latter event 
the proceeds of the certificate are payable to the estate of the veteran 
as though no beneficiary had been designated. 6 Comp. Gen. 599; 
9 id. 195; decision of January 14, 1930, A-28938, 9 id. 285. Neither 
of these conditions are disclosed in the instant case. 

There has been an attempt, by the affidavits of both interested 
and disinterested parties, to show an intent by the actions and con- 
versations of the veteran subsequent to his marriage, that his wife 
and not the originally designated beneficiary was to receive the pro- 
ceeds of the adjusted service certificate. In this connection it is 
alleged that the veteran did not change the beneficiary of his ad- 
justed service certificate because he thought the change in the bene- 
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ficiary of his insurance policy would, also, change the beneficiary of 
his adjusted service certificate. It is alleged, also, that he did not 
change the beneficiary of his adjusted service certificate because he 
thought the use of the term “ wife ” in the original application would 
be sufficient. Significance is attached, also, to the fact that the in- 
surance policy and the adjusted service certificate were in the posses- 
sion of the wife during their entire married life and at the date of 
the death of the veteran. There is indication that these were volun- 
tarily returned to the veteran by Miss Power, but whether volun- 
tarily returned or upon request of the veteran, possession alone of 
the certificate vested no right in the wife to the proceeds of the cer- 
tificate if another was designated as beneficiary thereof. There is, 
also, an affidavit by a disinterested party relating a request by the 
veteran that money be, loaned to his wife in the case of his death which 
she would be able to repay from the proceeds of his adjusted service 
certificate. It is not believed that any court would admit such evi- 
dence to defeat the rights of ‘the designated beneficiary. Appar- 
ently, some significance has been attached, also, to the fact that Miss 
Power first claimed no interest in the matter and desired to be let 
alone, as possibly defeating her rights. There is no significance to 
be attached to this expression on the part of Miss Power if she is 
entitled as a matter of law to the proceeds of the certificate. 

While there is, of course, a possibility that this veteran thought 
his wife would receive the proceeds of his adjusted service certificate, 
there is, on the other hand, a possibility that he knew Miss Power 
would receive the proceeds and had purposely refrained from having 
the designation changed. Whatever may have been in the mind of 
the veteran, I am constrained to the view that in the payment of the 
amount due under an adjusted service certificate, there is no legal 
principle or sound basis under which the right of the originally 
designated beneficiary can be defeated solely on the basis of parol 
evidence, adduced after the death of the veteran, tending to show 
his intent or understanding that some one other than such desig- 
nated beneficiary should receive the amount. 

The record in this case discloses nothing whatever in writing 
signed by the veteran which indicates an intention that Miss Power, 
the originally designated beneficiary, should not receive the proceeds 
of his adjusted service certificate, and in no communication to the 
Veterans’ Bureau did he ever indicate an intent to change the orig- 
inally designated beneficiary of the certificate, 

You are advised, therefore, that payment under the adjusted serv- 
ice certificate in this case may be made by the Government only to 
the originally designated beneficiary, Ella M. Power. 
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(A-80254) 


PAY—RETIRED—WARRANT AND COMMISSIONED WARRANT 
OFFICERS OF THE NAVY 


The pay of retired commissioned warrant officers of the Navy who were placed 
on the retired list prior to February 16, 1929, may be computed from that 
date upon the rates of pay authorized for commissioned warrant officers in 
the act of February 16, 1929, 45 Stat. 1186, amending the act of June 10, 
1922, 42 Stat. 627. 

The pay of retired warrant officers of the Navy who were placed on the retired 
list prior to February 16, 1929, is not changed by the act of February 16, 
1929, 45 Stat. 1186, amending the act of June 10, 1922, 42 Stat. 627. 


Comptroller General McCarl to the Secretary of the Navy, February 7, 1930: 
There has been received your letter of January 16, 1930, requesting 


decision of the question presented by the Paymaster General of the 
Navy— 


whether the retired pay of retired warrant officers and commissioned warrant 
officers who were placed on the retired list prior to February 16, 1929, may be 
computed upon the rates of pay authorized for warrant and commissioned war- 
rant officers in the act of February 16, 1929. 


The cited act of February 16, 1929, 45 Stat. 1186, provides: 


That the act entitled “An act to readjust the pay and allowances of the 
commissioned and enlisted personnel of the Army, Navy, Marine Corps, 
Coast Guard, Coast and Geodetic Survey, and Public Health Service,” approved 
June 10, 1922, as amended, is hereby further amended by striking out in para- 
graph 12 of section 1 of said act the following clause, lines 12, 13, 14, and 15 of 
said paragraph, volume 42, Statutes at Large, page 627, “ Commissioned war- 
rant officers on the active list with creditable records shall, after six years’ 
commissioned service, receive the pay of the second period, and after twelve 
years’ commissioned service, receive the pay of the third period,” and inserting 
in lieu thereof the following: 

“Commissioned warrant officers with creditable records on the active list 
shall receive pay as follows: During the first ten years of commissioned service, 
the pay of the second period; after ten years of commissioned service, the pay 
of the third period; after twenty years of commissioned service, the pay of 
the fourth period.” 

Sec. 2. That section 7 of said act is hereby amended by substituting a colon 
for the period, volume 42, Statutes at Large, page 629, line 4, and adding the 
following proviso at the end of said paragraph: 

“ Provided further, That when the total base pay, pay for length of service 
and allowances for subsistence and rental of quarters authorized in this Act 
for any commissioned warrant officer shall exceed $5,000 a year, the amount 
of the allowances to which such officer is entitled shall be reduced by the amount 
above $5,000, and the pay and allowances of a commissioned warrant officer 
receiving the pay and allowances of the second pay period shall not exceed 
$3,158 a year for the first three years of commissioned service, $3,258 a year 
for the next three years of commissioned service, $3,358 a year for the next 
three years, and $3,458 a year for from nine to ten years’ commissioned service.” 

Sec. 3. That section 10 of said act is hereby amended by striking out in 
paragraph 1, lines 1, 2, 3, 4, and 5 of said paragraph, volume 42, Statutes at 
Large, page 630, the following: 

“That on and after July 1, 1922, the monthly base pay of warrant officers 
of the Navy and Coast Guard shall be as follows: During the first six years of 
service at sea, $153; on shore $135; during the second six years of service at 
sea, $168; on shore $147; after twelve years’ service at sea, $189; on shore 
$168,” and inserting in lieu thereof the following: 

“That hereafter the monthly base pay of warrant officers of the Navy and 
Coast Guard shall be as follows: During the first six years of service, $153; 
during the second six years of service $168; after twelve years’ service, $189.” 
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Sec. 4. That nothing contained herein shall be construed so as to reduce the 
pay, allowances, emoluments, or other benefits, including the benefits of the act 
of June 10, 1926, Forty-fourth Statutes at Large, page 725, that any person 
now in the service is receiving at the date of the passage of this act. 


The act of August 5, 1882, 22 Stat. 286, provides: 


* * * Hereafter there shall be no promotion or increase of pay in the 
retired list of the Navy but the rank and pay of officers on the retired list 
shall be the same that they are when such officers shall be retired. * * *. 


In section 13 of the Navy personnel act of March 3, 1899, 30 Stat. 
1007, it was provided: 


* * * That nothing in this act shall ra to increase or reduce the pay 
of any officer now on the retired list. * 

The act of May 13, 1908, 35 Stat. 127, et seg., increased the pay of 
the Navy personnel on the active list, and it was provided therein, 
page 128: 


The pay of all commissioned, warrant, and appointed officers and 
enlisted men of the Navy now on the retired list shall be based on the pay, 
as herein provided for, of commissioned, warrant, and appointed officers and 
enlisted men of corresponding rank and service on the active list; * * * 

The act of June 10, 1922, 42 Stat. 625, et seq., effective July 1, 1922, 
established new rates of pay for the officers of the different services 
therein mentioned including warrant and commissioned warrant offi- 
cers of the Navy. In the tenth paragraph of section 1 of that act, 
it was provided: 

* * * Nothing contained in the first sentence of section 17 or in any other 


section of this act shall authorize an increase in the pay of officers or warrant 
officers on the retired list on June 30, 1922. 


The first sentence of section 17 of that act, so referred to, provides: 


That on and after July 1, 1922, retired officers and warrant officers shall have 
their retired pay * * *, computed as now authorized by law on the basis 
of pay provided in this act: Provided, That nothing contained in this act shall 
operate to reduce the present pay of officers, warrant officers, and enlisted men 


now on the retired list * * * of any of the services mentioned in the title 
of this act. * * ® 


The effect of the provision in the tenth paragraph of section 1 was 
to deny to the officers retired prior to July 1, 1922, the benefit of the 
provisions of section 17, and their retired pay continued the same as 
before computed on the basis of pay in effect prior to July 1, 1922, 
while the retired pay of officers retired on and after July 1, 1922, was 
computed on the basis of pay provided in the act of June 10, 1922. 
This situation continued until the passage of the act of May 8, 1926, 
44 Stat. 417, which provides: 

That hereafter the retired pay of the officers and warrant officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall not 
be less than that provided for the officers and warrant officers of these services 
of equal rank and length of service retired subsequent to that date: Provided, 


That nothing in this act shall operate to reduce the pay of any officer or war- 
rant officer now on the retired list. 
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Beco. 3 That all acts or parts of acts inconsistent with this act are hereby 
repealed. 


The act of May 8, 1926, operated to repeal the sentence contained 
in the tenth paragraph of section 1 of the act of June 10, 1922, quoted 
above, and gave to the officers retired prior to July 1, 1922, the same 
right from May 8, 1926, of having their retired pay computed on the 
basis of pay provided in the act of June 10, 1922, as the officers had 
who were retired on and subsequent to July 1, 1922, 6 Comp. Gen. 
281, 379. 

The pay provided for commissioned warrant officers in the act of 
June 10, 1922, is the pay expressly set forth in section 1 thereof, and 
the act of February 16, 1929, increased the pay of all within its scope, 
including those theretofore retired, from the date of the act when it 
became effective. 8 Comp. Gen. 75. 

The question submitted as to warrant officers is not understood. 
The act of February 16, 1929, eliminated in each of the three pay 
grades of warrant officers, the former rate of pay for shore duty and 
prescribed the former rate of pay for sea duty as the rate of pay 
thereafter for both shore and sea duty. That is to say, the rate of 
pay prescribed in the act of February 16, 1929, for each pay grade 
of warrant officer is the same amount as was prescribed in the act 
of June 10, 1922, for sea duty. The effect was to increase the rates 
of pay for shore duty and to make no change in the rates of pay for 
sea duty. See 8 Comp. Gen. 539. The retired pay of a warrant 
officer is based on the “sea pay ” or the “highest pay” of his grade. 
Section 1588, Revised Statutes; act May 13, 1908, 35 Stat. 128. 

As the rates of “sea” pay for warrant officers, on which retired pay 
is computed under the act of June 10, 1922, are the same as the rates 
of pay prescribed in the act of February 16, 1929, it is immaterial 
under which act the retired pay is computed, the result in either 
case being the same. 

Answering the question specifically, you are advised that the re- 
tired pay of retired commissioned warrant officers who were placed 
on the retired list prior to February 16, 1929, may be computed from 
that date upon the rates of pay authorized for commissioned warrant 
officers in the act of February 16, 1929, and that the retired pay of 
retired warrant officers who were placed on the retired list prior to 
February 16, 1929, is not changed by the act of that date. 


(A-30272) 
COMPENSATION—HOLIDAYS—NAVY YARD EMPLOYEES 


A per diem employee of a navy yard fs not entitled to pay for a holiday which 
falls within a period of leave without pay. 
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A per diem employee of a navy yard who is on leave without pay preceding a 
holiday and in a nonpay status for the first half of the day following the 
holiday is not entitled to pay for the holiday. 


Comptroller General McCarl to the Secretary of the Navy, February 10, 1930: 
I have your letter of January 17, 1930, as follows: 


You are informed that James F. Stephenson, machinist, employed at the 
navy yard, Mare Island, California, performed work the morning of December 
24, 1929, was on leave without pay after noon on December 24, 1929, was out 
without permission the morning of December 26, 1929, but reported for duty 
and performed work after noon of December 26, 1929. You are also informed 
that Thomas M. Leen, helper coppersmith, employed at the above-mentioned 
navy yard, was on leave without pay December 24, 1929, and the morning of 
December 26, 1929, but reported for duty and performed work after noon on 
December 26, 1929. 

It will be noted, therefore, that whereas both of the above-named men were 
on a nonpay status immediately preceding and immediately following a holi- 
day, December 25, 1929, in the case of James F. Stephenson work was actually 
performed on the day preceding and on the day following the said holiday and 
in the case of Thomas M,. Leen work was actually performed on the day follow- 
ing the holiday. 


It is requested that you inform the Navy Department whether the above- 
named men are entitled to pay for December 25, 1929, under the provisions of 
the joint resolution of January 6, 1885 (23 Stat. 516; Title 5, sec. 86, U. 8. ©.) 

An employee who has been granted leave without pay for a definite 
period may be presumed to hold himself in readiness to perform 
service, if required, after the termination of the authorized leave 
without pay. Thus in the first case submitted by you the employee 
would have been entitled to pay for December 25, 1929, if he had 
reported for duty on the morning of December 26, by reason of 
the presumption mentioned, but said presumption is rebutted by the 
employee’s absenting himself without permission on the morning 
of December 26, and therefore he is not entitled to pay for December 
25, 1929. 

The established rule is that, in the absence of a statute providing 
specifically to the contrary, an employee in a nonpay status im- 
mediately preceding and immediately following a holiday is not 
entitled to pay for the intervening holiday on which no service is 
performed. Therefore the employee in the second case is not en- 
titled to pay for December 25, 1929. 


(A-29789) 
UNITED STATES COMMISSIONERS—FEES—WARRANTS 


United. States commissioners in States where, under the State practice, a 
warrant is required before there can be any hearing whatever in a 
criminal case are entitled to the prescribed fees for warrants necessarily 
issued for persons already in custody. 


Decision by Comptroller General McCarl, February 11, 1930: 


Review has been requested of the disallowance in the settlement of 
the accounts of E. S. Griffith, United States commissioner, Atlanta, 
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Ga., of the amounts claimed as fees for issuing warrants in cases 
where the defendants were already in the custody of Federal pro- 
hibition agents, or State, county, or municipal officers. 

The question involved in these disallowances has been before the 
former accounting officers for decision on numerous occasions, and it 
has been uniformly held that commissioners are not entitled to fees 
where the issuance of the warrant was unnecessary, and that the is- 
suance of a warrant for the arrest of a person already before the 
commissioner or in the custody of an officer having authority to 
produce him before the commissioner is unnecessary, unless the 
issuance of a warrant is specifically required by State statute. See 
8 Comp. Gen. 13; id. 835; id. 898, and authorities therein cited. 
Therefore, the question for determination here is whether, under 
the laws of Georgia, a warrant is required in all cases. 

Section 922 of the Penal Code of Georgia (1910) provides that in 
every case of an arrest without warrant, the person arresting shall, 
without delay, convey the offender before the most convenient officer 
authorized to receive an affidavit and issue a warrant, and that no 
imprisonment shall be legal beyond a reasonable time allowed for 
this purpose. In the case of Potter v. Swindle, 77 Ga. 419, it was held 
that it is false imprisonment to detain a person longer than a rea- 
sonable time for suing out a warrant. In the case of the Ocean 
Steamship Co. v, Williams, 69 Ga, 251, it was held that it was the 
duty of the party making or causing an arrest without a warrant to 
convey the person arrested, without delay, before the most conven- 
ient officer authorized to receive an affidavit and issue a warrant, 
and that imprisonment under such arrest would not be legal beyond 
the reasonable time allowed for procuring a warrant, and that such 
arrest is allowed only for the purpose of carrying the party before 
a magistrate. While these cases were decided before the enactment 
of the code provision above cited, it does not appear that such code 
provision changed the law of Georgia in respect to the necessity 
of procuring warrants within a reasonable time for persons arrested 
without a warrant. See Piedmont Hotel Co. v. Henderson, 9 Ga. 
App. 672, 682, similar in principle to the cases cited, supra, and 
involving the code provision section 922, now in effect. 

The attorney general of Georgia, by letter dated February 1, 1930, 
has informed this office, relative to procedure in Georgia, as follows: 

The foundation of every prosecution is the issuance of a warrant by a justice 
of the peace or notary public requiring the alleged offender to be brought 
before him, or some other judicial officer. 

No alleged offender is apprehended except for the purpose of having a war- 
rant issued against him, as the first and necessary step, to a court of inquiry. 
The practice in this State is uniformly to issue warrants against all alleged 
offenders, and then to have a court of inquiry, unless the offender waives in- 
quiry and goes to jail or gives bail. 

Our appellate courts have uniformly held that the issuance of a warrant 


is necessary and that the inquiry must be held upon a legal warrant, or other- 
wise the alleged offender is not in custody. 
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From this report and the court decisions cited, supra, it seems 
clear that a warrant is required in all cases of arrest in the State 
of Georgia, and in view of the conformity provisions of section 
1014, Revised Statutes, it must be held that United State. Commis- 
sioner Griffith was required to issue the warrants for which the fees 
in question were claimed. Accordingly, such fees, if otherwise cor- 
rect and proper, will now be allowed. 


(A-30154) 


ARMY—POST EXCHANGES—INDEBTEDNESS OF CIVILIAN 
EMPLOYEES 


Since the debt of a civilian employee of the War Department to a post exchange 
is not a debt due the United States, there is no authority of law to offset 
against the amount of compensation due such an employee at the termina- 
tion of his service the amount of his indebtedness to the post exchange. 


Decision by Comptroller General McCarl, February 11, 1930: 

There is for consideration the claim of Russell A. Kinsey for 
arrears of pay for services rendered as an employee of the War De- 
partment at the Fairfield Air Depot, Fairfield, Ohio, from May 1 to 
15, 1926, in the amount of $25. 

It appears that the War Department had a claim of $2.50 against 
the claimant for tools lost by him. Inasmuch as claimant signed a 
voucher on which deduction was made for the lost tools, it may be 
presumed that no question is raised as to said deduction, leaving the 
net amount of the claim $22.50, 

Against the net amount of the claim the War Department has set 
up a claim in excess of the amount due claimant for a debt owed 
by him at the post exchange at the Fairfield Air Depot. 

A post exchange is an association of military organizations sta- 
tioned at the post at which the exchange is maintained. The Army 
Regulations (210-65) provide that its operation is conducted by an 
exchange officer detailed by and under the commanding officer of the 
post and subject to the recommendations of the exchange council. 
The buildings in which exchanges are conducted are constructed, 
equipped, and maintained from public funds appropriated for the 
purpose, but the expenses of fitting up the buildings for exchange 
use and of the goods sold by the exchange are defrayed from the 
funds of the exchange, which are received from the various organiza- 
tions belonging to the exchange and from the receipts of sales of 
goods. The Army Regulations provide that the commanding officer 
of the post is responsible for the conduct and operation of the post 
exchange and under him the exchange officer is in charge of and 
responsible for its management in accordance with the regulations. 

The post exchange is not established under specific statutory 
authority, but is maintained under special regulations prescribed 
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by the War Department. It is recognized as a Government instru- 
mentality or agency for certain purposes but indebtedness of a soldier 
to such exchange is not an indebtedness to the Government. See 25 
Comp. Dec. 960, which decision held that the property of an exchange 
is not property belonging to the United States. 

It appears that claimant was granted credit by the post exchange, 
though no application therefor made by him has been found in the 
files of the post exchange at the Fairfield Air Depot. 

Since the indebtedness of the claimant to the post exchange is not 
an indebtedness to the United States, there does not appear to be any 
authority to offset the claim of the post exchange against the amount 
otherwise due claimant from the United States. Accordingly, the 
claim of Russell A. Kinsey will be allowed. 


(A-30422) 
TRAVELING EXPENSES—AIR TRAVEL 


Travel on official business may be performed by airplane if the cost to the 
Government does not exceed the cost of railroad fare, plus Pullman fare 
when length of journey would authorize the use of Pullman accommoda- 
tions, less land-grant deductions when applicable. 

Airplane transportation, irrespective of the comparative cost of rail transpor- 
tation but not exceeding the cost of like service to the public generally, 
may be utilized by employees of the Bureau of Mines when an emergency 
such as a mine disaster necessitates the immediate presence of the 
employees with rescue apparatus. 


Comptroller General McCarl to the Secretary of Commerce, February 12, 
1930: 


There has been received your letter of January 27, 1930, as follows: 


The Bureau of Mines of this department states that the Universal Afr Line 
and other air transportation lines have recently advertised that they will carry 
Government employees at railroad fare plus Pullman fare. In view of the 
fact that this will result in a considerable saving in time, as well as a saving 
of one day’s per diem in most instances, that bureau is desirous of having its 
employees travel, in some cases, by airplane. Your decision is therefore respect- 
fully requested as to whether this mode of travel may be utilized, provided the 
cost is no greater than the cost of the railroad fare plus Pullman, and whether 
Government transportation requests may be used. 

Your decision is also requested as to whether, in the event of a mine dis- 
aster, it will be proper for a supervising officer of the Bureau of Mines in the 
field to direct his men to proceed by airplane to the scene of the disaster with 
mine-rescue apparatus, if he deems it expedient, and whether, in such event, 
the total actual cost of travel will be reimbursed if the employee pays cash, 
vr the company’s bill honored in full if a transportation request has been 
issued. It would, of course, be necessary to rely on the judgment of the officer 
in the field, because he would have knowledge of the facts and be able to 
determine whether a real emergency existed. In such emergency cases the 
airplane fare might be in excess of the railroad fare plus the Pullman charge. 


Receipt is acknowledged, also, of your letter of February 4, 1930, 
relative to the same matter. 

Tf the cost of transportation by airplane will not exceed the cost 
to the Government of railroad transportation between the same 
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points, including Pullman fare when the length of the journey by 
rail authorizes the use of Pullman accommodations (see par. 13 of the 
Standardized Government Travel Regulations) and it is in the 
interest of the Government to make use of this mode of travel, no 
objection would be made to the reimbursement to the traveler for 
airplane fares which may be required to be paid in cash or to the 
use of transportation requests for such transportation. See A-30018, 
January 15, 1930. In determining what would have been the cost 
to the Government of transportation by rail, land-grant deductions 
wherever applicable must be deducted from the commercial fare. 

In the event of a mine disaster creating an actual emergency 
necessitating the presence of employees of the Bureau of Mines 
with rescue apparatus, airplane transportation may be availed of, 
notwithstanding that rail transportation might be cheaper, and the 
employee may, under such circumstances, be reimbursed the actual 
cost of such transportation, or if a transportation request has been 
used in such cases, the company’s bill therefore will be honored in 
full, provided the cost does not exceed the cost of like transportation 
furnished by airplanes to the public generally; it being understood 
also that the service of the airplane will be special because ordinary 
airplane service is not available at time and the special service is 
outside the regular time for the airplane service. The facts on 
which the claimed emergency is based must be fully stated and 


explained in connection with any claim for payment or credit for 
payment where the amount claimed or paid exceeds the amount that 
would have been payable if the transportation had been by rail. 


(A-30603 ) 
CLASSIFICATION OF CIVILIAN EMPLOYEES—SALARY AVERAGE 


In computing the salary average of the total number of persons under any 
grade in any bureau, office, or other appropriation unit, there should be 
excluded the salary of a person occupying a position, the salary rate of 
which is specifically fixed by statute other than the classification act, as 
amended, which is at or within the range of salary rates prescribed by the 
classification act, as amended, for the grade in which the position has 
been allocated. 


Comptroller General McCarl to the Attorney General, February 13, 1930: 


Consideration has been given to your letter of February 8, 1930, 
as follows: 


The appropriation for “Salaries, Department of Justice,” for the fiscal 
year 1980, contained in the act of January 25, 1929 (45 Stat. 1107), reads as 
follows: 

“Salaries: For Attorney General, $15,000; Solicitor General, $10,000; Assist- 
ant to the Attorney General $9,000; and other personal services in the District 
of Columbia, including the Solicitors of the State, Treasury, Commerce, and 
Labor Departments, and the office forces of the Solicitors of the Treasury, 
Commerce, and Labor Departments, $1,194,300; in all $1,228,300,” 
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The said act also provides (on page 1095) that: 

“* * * the average of the salaries of the total number of persons under 
any grade in any bureau, office, or other appropriation unit shall not at any 
time exceed the average of the compensation rates specified for the grade,” 
by the classification act as amended. 

In computing the average salaries of positions under the Department of 
Justice in professional grade 8, the question arises as to whether the position 
of Assistant to the Attorney General, which is specifically provided for at the 
rate of $9,000 per annum, should be included or excluded in computing the 
average. 1 am unable to find any ruling from your office’on this specific 
question, and I am, therefore, submitting it for your decision. 

In decision of November 17, 1924, 4 Comp. Gen. 459, it was held, 
quoting from the syllabus: 

The salary average is to be computed on the basis of the total number of 
persons under any grade receiving compensation at or within the range of 
rates specifically fixed by the classification act of March 4, 1923, 42 Stat. 
1488, for that grade, excluding the salary of those persons receiving com- 
pensation administratively fixed under authority of law at rates in excess 
of the maximum rates specifically fixed by the classification act for that grade. 

There was not involved in that decision the question here involved, 
to wit, whether in computing the salary range of the total number of 
persons under any grade in any bureau, office, or other appropriation 
unit, there should be included or excluded the salary of a person 
occupying a position, the salary rate of which is specifically fixed 
by statute other than the classification act, as amended, which is at 
or within the range of salary rates prescribed by the classification 
act, as amended, for the grade in which such position has been allo- 
cated. As stated in the body of that decision, “ The salary average 
depends on the total number of persons in the grade and the rate 
of compensation paid them, which is subject to adjustment by the 
administrative office not to exceed the invariable rate average.” In 
other words, the average provision appearing in the annual appropri- 
ation acts is a restriction directed to the administrative offices and 
would seem to relate only to the total number of persons under any 
grade occupying positions, the salary rates of which are subject to 
adjustment by the administrative office from time to time under the 
classification act, the average provision beginning with the words 
“That in expending appropriations or portions of appropriations, 
contained in this act, for the payment of personal services in the Dis- 
trict of Columbia in accordance with the classification act of 1923, 
us amended.” There is no purpose or intent shown by the fixing of 
the salary for a position at a specific rate within the range prescribed 
by the classification act for a certain grade, to restrict further the 
administrative office. As to the position here in question the Con- 
gress has acted in fixing the salary rate, precluding any adjustment 
thereof by the administrative office. The reasonable conclusion is 
that the salary rate thus specifically fixed by the Congress by other 
statute is not required to be included in computing the salary average 
of the total number of persons under any grade. 
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You are advised, therefore, that the position of Assistant to the 
Attorney General, with salary rate specifically fixed at $9,000 per 
annum by the annual appropriation act, should be excluded in com- 
puting the salary average of the total number of persons under grade 
P-8 in the appropriation unit in question. 


(A-30690) 
COMPENSATION—CLERKS TO REPRESENTATIVES IN CONGRESS 


Under the provisions of the appropriations for the fiseal years 1929 and 1930, for 
clerk hire of Members and Delegates of the House of Representatives, and 
under the provisions of the act of January 25, 1923, 42 Stat. 1217, requiring 
the names of such clerks to be placed upon the roll of employees of the 
House, the clerks of a Representative who is determined to have been 
elected to a seat in Congress illegally held by another are not entitled to be 
paid compensation from such appropriations for any period prior to the 
date the Representative is determined to be entitled to the seat, or until 
he takes the oath of office and designates his clerks in accordance with law. 


Comptroller General McCarl to William Tyler Page, Clerk to the House of 
Representatives, February 18, 1930: 


I have your letter of February 13, 1930, relative to the payment of 
clerks who were employed by Hon. Harry M. Wurzbach, for the 
period March 4, 1929, beginning of the Seventy-first Congress, to 
February 10, 1930, during which time he was contesting the election 


of Hon. Augustus McCloskey, who, during said period, held the seat 
of Representative from the fourteenth district of Texas pursuant to 
a certificate of election duly filed. It having been determined by the 
Congress on February 10, 1930, that Mr. Wurzbach had been duly 
elected as Representative of that district, and was therefore entitled 
to the seat, he has designated as his clerks the two clerks who had 
been employed by him during the period in question and proposes to 
make such designations retroactively effective from March 4, 1929. 
The appropriations made for the clerk hire of the Members and 
Delegates of the House of Representatives for the fiscal years 1929 
and 1930, as made by the acts of May 14, 1928, 45 Stat. 523, and 
February 28, 1929, 45 Stat. 1393, respectively, both provided for the 
payment of clerk hire for clerks “ necessarily employed by each Mem- 
ber, Delegate, and Resident Commissioner, in the discharge of his 
official and representative duties.” Each of these appropriations 
provides that payments thereunder should be made in accordance 
with the provisions of the act of May 24, 1924, 43 Stat. 152, fixing 
the compensation of officers and employees of the legislative branch 
of the Government. Said latter act provides, in effect, that clerk 
hire for each Member, Delegate, or Resident Commissioner shall be 
at the rate of $4,000 per annum, and shall be paid in accordance with 
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the act of January 25, 1923, 42 Stat. 1217, and that no person shall 
receive a salary in excess of $3,300 per annum. The act of January 
25, 1923, being Public Resolution No. 82 of that date, is as follows: 

That hereafter appropriations made by the Congress for clerk hire for Mem- 
bers, Delegates, and Resident Commissioners shall be paid by the Clerk of the 
House of Representatives to one or two persons to be designated by each 
Member, Delegate, or Resident Commissioner, the names of such persons to 
be placed upon the roll of employees of the House of Representatives, together 
with the amount to be paid each; and Representatives, Delegates, and Resident 
Commissioners elect to Congress shall likewise be entitled to make such desig- 
nations: Provided, That such persons shall be subject to removal at any time 
by such Member, Delegate, or Resident Commissioner with or without cause. 


The decision 27 Comp. Dec. 766, cited in your letter, was rendered 
before the enactment of the above laws, but it was based upon pro- 
visions in appropriation acts identical in principle to the legislative 
enactments herein cited and quoted, and involved practically the 
same facts as are in question here. The purport of that decision 
was that a Representative who is determined to have been elected 
to a seat in Congress held by another is not entitled to clerk hire, 
or allowance therefor, prior to the date he takes the oath of office, 
and designates some person to receive such allowance as prescribed 
by law. 

It will be noted the appropriations for 1929 and 1930 cover clerk 
hire of such clerks only as were “necessarily employed” by the 
Member “ in the discharge of his official and representative duties.” 
It may be conceded in the case presented by you that the two clerks 
employed by Mr. Wurzbach were “necessarily employed” by him, 
but I assume it would not be contended seriously that they were 
necessarily employed “ in the discharge of his official and representa- 
tive duties.” Manifestly his official and representative duties did 
not begin until February 10, 1930, when it was determined that he 
had been duly elected Representative of the fourteenth district of 
Texas. It must be assumed that the official and representative duties 
of Member of Congress from the fourteenth district of Texas for 
the period from March 4, 1929, to February 10, 1930, were performed 
by Mr. McCloskey and the clerks duly designated by him and who 
have been paid as such. Furthermore, under the provisions of the 
public resolution of January 25, 1923, Mr. Wurzbach did not and 
could not designate any person or persons whose name or names 
could be placed upon the roll of employees of the House of Repre- 
sentatives, as provided by that law, until February 10, 1930, when he 
took the oath of office, and the designation then could not have a 
retroactive effect, since the clerks were not, during the period in 
question, employees of the House of Representatives but were em- 
ployees of Mr. Wurzbach, whose election had not been certified and 
who did not hold a seat as a Member of the House of Representatives. 
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Under the circumstances as presented I have to advise that there 
appears no authority of law for the payment of clerk hire for the 
period from March 4, 1929, to February 10, 1930, to the persons 
designated by Mr. Wurzbach. 


(A-80075) 
TRAVELING EXPENSES—DUTY EN ROUTE TO FIRST DUTY STATION 


Where an employee is directed to perform duty in Washington, or elsewhere, 
in connection with and incident to the work at the regular duty station 
for which appointed, he is entitled to salary and subsistence during the 
period he is performing such duty away from his regular post of duty, 
but he is not relieved from the obligation of bearing the expense of report- 
ing to his regular duty station; i. e., such expense as the employee would 
have been required to bear if no stop-over had been required to perform 
duty en route. 


Comptroller General McCarl to Guy L. Seaman, Disbursing Clerk, Interstate 

Commerce Commission, February 19, 1930: 

Your letter of December 28, 1929, requests review of the action 
of this office in not certifying for payment, upon preaudit, voucher 
in favor of Henry R. Sargent for $6.45 as reimbursement of items of 
travel and subsistence expenses incurred in connection with his trans- 
portation from Washington, D. C., to St. Louis, Mo., in September, 
1929. The voucher disclosed, also, the use by Mr. Sargent of trans- 
portation requests for railroad and Pullman fare amounting to 
$41.54, which amount, it was noted on the difference statement, 
should be refunded. 

It appears from the record that by telegram of August 29, 1929, 
Mr. Sargent was tendered an appointment as associate land ap- 
praiser, field duty, with probable headquarters at St. Louis. Upon 
receipt of his acceptance, he was instructed by telegram of August 
31, 1929, to report in Washington, September 4, 1929. 

Accompanying the request for review is a memorandum signed 
by the supervisor of land appraisals as follows: 

Pursuant to your memorandum of the 17th and our earlier conversation 
relative to transportation and incidental expenses of Henry R. Sargent from 
Washington to St. Louis. . 

Mr. Sargent was inducted into service on the morning of September 4th; 
was occupied in conference with myself and assistants on the 4th and through- 
out the 5th, and, under our instructions, departed for St. Louis in the late 
afternoon of the latter date. Mr. Sargent paid his own expenses from his 
home near Boston to Washington where he was directed to report. 

We have found it desirable, if not absolutely necessary, as a general rule 
to have employees report at headquarters for observation and instructions 
prior to entering upon their fleld duties. Before he entered our service Mr. 


Sargent had not been interviewed by any one connected with the land section. 
Our impressions of his personality, ability, and technical training were obtained 
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only from his statement of education and experience contained in his applica- 
tion to the Civil Service Commission, from which his eligibility was determined. 
It is quite obvious, I believe, that assignments to our several posts of duty 
should be made in the light of personal contact from which some estimate of 
peculiar fitness, or the lack of it, can be reached. In the present instance the 
recruit was assigned to the place previously and tentatively selected but there 
have been numerous instances in our work of changes of posts of duty from 
those planned prior to contact with the employee. 

Of even greater importance, however, is the instructions in our work that is 
given during the time our field men are kept at the Washington headquarters 
office. Our work is highly technical in its nature, and general qualifications 
such as are passed upon by the Civil Service Commission in determining the 
eligibility of applicants are the foundation for individual training along the 
lines of the Interstate Commerce Commission's methods. Competent recruits 
have the groundwork of experience in general land appraisal but they usually 
lack, as in Mr. Sargent’s case, training in the specific methods employed by 
the commission. In this respect the situation is not similar to that, for ex- 
ample, of a clerical or stenographic employee who works under immediate 
supervision and performs duties for which previous general experience fully 
qualifies him. The technical employee may have had ample general experience 
but lacking specific instruction in the commission’s work would be unable to 
carry it to successful conclusion. 

It is my sincere belief that good administration required contact between the 
recruit and those in charge of the work and, in addition, a short period of 
intensive training in the specific methods employed by our section. 

It is a well-established rule that an employee must bear the 
expenses incurred in reporting to his first post of duty to which 
appointed. It has been held, also, that when an employee is directed 
to perform duty in Washington, or elsewhere, in connection with, 
and incident to, the work at the regular duty station for which 
appointed, he is entitled to salary and subsistence during the period 
performing such duty away from his regular post of duty, but that 
the performance of such duty en route does not operate to relieve 
him from the obligation of bearing the expense of reporting at his 
regularly designated post of duty. That is, such expenses as the 
employee would have been required to bear if no stop-over had been 
required to perform duty en route, must be borne by the employee. 
A-11338, March 8, 1926; A-27194, March 25, 1929; 7 Comp. Gen. 
114; zd. 203. 

As the expenses for which reimbursement is claimed in this case 
were incurred in reporting to his duty station, St. Louis, it follows 
that he was not entitled to reimbursement therefor. 

The action of this office in not certifying the voucher for payment 
is sustained and the employee should be required to refund the 
amount which the Government has been required to pay for the 
services rendered on the transportation requests used by him amount- 
ing to $41.54. After such refund has been made a claim by him for 
reimbursement of the actual expenses incurred for subsistence while 
in Washington, D. C., within the limits prescribed by the Stand- 
ardized Travel Regulations and supported by proper receipts, etc., 
would be given consideration by this office, 
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(A-30326) 
CONTRACTS—MISTAKE IN BID—CORRECTION 


Where a bid to furnish a number of valves for the Government was accepted 
and thereafter the bidder urged mistake in submission of the bid in that 
the prices quoted were based on furnishing a type of valve not in accord- 
ance with the specifications, the mistake not being apparent on the face 
of the bid and the difference between the accepted bid and the other bids 
submitted not being such as to put the Government contracting officer on 
notice that a mistake had been made when the offer was accepted and 
which would raise the implication that the offer was accepted with the 
intention of taking advantage of the mistake, the bid may not be cor- 
a, nor is the bidder entitled to be paid any amount in excess of the 

d price. 


Decision by Comptroller General McCarl, February 19, 1930: 

The Standard Sanitary Manufacturing Company requested review 
of settlement 020954, dated January 4, 1930, wherein was disallowed 
its claim for $519.11, the balance alleged to be due for valves fur- 
nished the United States navy yard, Brooklyn, N. Y., under contract 
No. N-140-S-21298, dated April 3, 1929. 

It appears that bids were requested for the furnishing of certain 
supplies for the Navy Department, navy yard, Brooklyn, N. Y., 
among which were items 27 and 28, which called for a quantity of 
valves, mixing steam and water, with thermostatic control, steam 
type L-9-E of the Leonard-Rooke Company, Inc., manufacturer, or 
equal. Four bids were received as follows: 











Item 427 Item #28 | Total 
Standard Sanitary Mfg. Co_......-... $49.68 ea. $49.68 ea. $1, 142. 64 
Ds TR, RG Oe BONO. cstin'n cviclsneknd a 72.25 ‘ 78.75 “ 1, 668. 25 
J. L. Mott Inon Works...............- 78.65 “ 85.80 “ 1, 816. 10 
Leonard-Rooke Co............-----.- 110.00 “ 120.00 “ 2 040. 70 
Less 20% discount, plus delivery charges $8.70_.............. i ’ , 


(The latter bid was defective in that the bidder failed to submit guarantee as 
required by the specifications.) 

The bids were opened March 18, 1929, and the bid of the Standard 
Sanitary Manufacturing Company offering to furnish both items at a 
price of $49.68 each, or a total of $1,142.64 for the 23 valves, being 
the lowest bid received, was accepted and a formal contract dated 
April 3, 1929, was entered into, the date of execution of the perform- 
ance bond being April 22, 1929. 

It appears that after receipt of the formal contract—evidently on 
some date between April 3 and April 10, 1929—the said company 
alleged a mistake in the submission of its bid. While there is not 
before this office any communication from the contractor as to what 
the mistake consists of or how it occurred, the administrative depart- 
ment reports that the contractor reported that “through misunder- 
standing of the specifications, the prices quoted hac been based on 
furnishing a type of valve manufactured by the Leonard-Rooke Co., 
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not in accordance with the specifications, which is cheaper than the 
one meeting the specifications,” and that the contractor requested to 
be permitted, if possible, “ to increase its price to an amount ‘ Less 
than that of our next low bidder.’” The contractor was advised un- 
der date of April 10, 1929, that there was no authority in the Navy 
Department to change the price and that delivery should be made. 
Delivery was made, the contract price has been paid, and claimant 
now claims the sum of $519.11 which amount represents the difference 
between its bid on item 27 and 28 and the next lowest bid as to said 
items; that is, claimant agrees to accept payment on the basis of 
$72.25 each for the 23 valves delivered, or a total of $1,661.75, which 
is $6.50 less than the next lowest bids. 

The officer in charge of the Navy purchasing office, New York, in 
his indorsement of November 19, 1929, states that: 

In making award to the lowest bidder, Standard Sanitary Mfg. Co., this office 
overlooked the fact that, according to data submitted, all the bidders were offer- 
ing valves manufactured by Leonard-Rooke Co., Providence, R. 1.; otherwise, 


before making award it would have requested the lowest bidder to check the 
prices quoted. 


In considering the matter of alleged mistake in bids, I had occasion 
to say in 8 Comp. Gen. 397, that the matter of submitting bids for 
the advertised needs of the Government is not one for such neglectful 
treatment by bidders as to give frequent cause for attempted with- 


drawals on account of alleged error, as the business of the Govern- 
ment can not go forward in an orderly manner if bidders are en- 
couraged or permitted to submit inadequately considered proposals 
with the understanding that they may withdraw or increase the price 
by simply alleging error on their part when after opening of bids it 
should be revealed that the profit is not all that it might have been, 
or that, through the bidder’s carelessness, a loss is to be sustained. 

In order to authorize relief on account of a mistake in an accepted 
bid it must appear that the mistake was mutual or that the error 
was so apparent that it must be presumed that the accepting officer 
knew of the mistake and sought to take advantage thereof. 26 
Comp. Dec. 286, 6 Comp. Gen. 504, 526. In other words, as stated 
by Mr. Justice McKenna in delivering the opinion of the Supreme 
Court of the United States in the case of Moffett, Hodgkins & Com- 
pany v. Rochester, 178 U. 8. 373, 385— 

The party alleging the mistake must show exactly in what it consists and 
the correction that should be made. The evidence must be such as to leave 
no reasonable doubt upon the mind of the court as to either of these 
points. The mistake must be mutual and common to both parties to the 
instrument. * * *, 

It would appear that in this case the bid submitted was the bid 
intended to be submitted although based on an erroneous assump- 
‘ion as to what the specifications required. The general statement 
‘hat the error was due to misunderstanding of the specifications 
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and that bids were on valves not in accordance with the specifica- 
tions is not the submission of such conclusive proof as to leave no 
room for doubt that a mistake occurred, in what it consists, and 
the correction that should be made, in accordance with the princi- 
ples announced in the Moffett, Hodgkins & Co. case, supra. See, 
also, decision of February 5, 1930, A-30312, 9 Comp. Gen. 339. 

Furthermore, there was no allegation of mistake in this case 
until after the bid had been accepted in good faith without notice 
of mistake. While claimant’s bid was considerably lower than that 
of the other bidders there is nothing thereon from which knowl- 
edge on the part of the contracting officer that a mistake had been 
made may be presumed nor does a comparison of the claimant’s 
bid with the other bids disclose anything from which knowledge 
of the mistake must be presumed. If the claim of mistake in this 
instance had been made ‘before acceptance, it is possible there could 
have been made such a showing as to authorize withdrawal or 
correction of the bid, but since the mistake was not alleged until 
after acceptance, and was not a mutual mistake, there is no legal 
basis for allowing any amount in addition to the contract price. 
See 7 Comp. Gen. 414; id. 493. 

Upon review the disallowance must be and is sustained. 


(A-29831) 


TRAVELING EXPENSES—MEALS OR LODGINGS FURNISHED BY 
MEMBER OF FAMILY 


The term “family” as used. in paragraph 47 (c) of the Standardized Govern- 
ment Travel Regulations contemplates any person related to the employee 
by consanguinity or marriage. 

The term “dependent” as used in paragraph 47 (c) of the Standardized Govern- 
ment Travel Regulations means dependent in fact on the employee for any 
support, even though having other means of adequate support. 

Where an employee of the Government in a travel status is furnished meals or 
lodgings by a member of his family, by another Government employee, or 
by a member of another Government employee’s family, without charge, 
reimbursement therefor is not authorized under any circumstances, either 
on an actual expense basis or a per diem in lieu of subsistence basis. 

Where an employee of the Government in a travel status is furnished meals or 
lodgings by a member of his family, by another Government employee, or 
by a member of another Government employee’s family, with charge, in 
order to authorize reimbursement therefor it must be shown: first, that the 
subsistence was not procured because of such personal or official relation- 
ship; second, that it was impracticable to secure the subsistence elsewhere ; 
third, that the person furnishing the subsistence was not dependent on the 
traveler for support. In the absence of such evidence an employee on an 
actual expense basis is entitled, within the prescribed limit for actual ex- 
penses, only to the other authorized subsistence expenses incurred, and an 
employee on a per diem allowance basis is entitled to one-fifth less for each 
meal or lodging so furnished with charge. 


Decision by Comptroller General McCarl, February 26, 1930: 
There is before this office for consideration the claim of G. A. 
Stephens, examiner, Federal Trade Commission, in the amount of $6 
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representing per diem in lieu of subsistence eliminated from his 
voucher covering reimbursement of traveling expenses for the period 
October 20 to November 1, 1929, by the administrative office, under 
the provisions of paragraph 47 (c), Standardized Government 
Travel Regulations. 

Under general travel order No. 562, dated July 1, 1926, the claim- 
ant whose official station was fixed at Washington, D. C., was 
directed to perform official travel in the United States in connection 
with duties assigned to him, and a per diem in lieu of subsistence at 
the rate of $6 was authorized. It appears that the claimant was in 
a travel status at Jefferson City, Mo., on October 26 and 27, 1929; 
that he took four meals and one night’s lodging without charge at 
the home of his brother; that a full per diem was claimed on such 
days; that in the administrative examination of the voucher $6 was 
deducted therefrom on the basis that the brother was a member of the 
employee’s family within the meaning of that term as used in para- 
graph 47 (c), Standardized Government Travel Regulations. 

Paragraph 47 (c), Standardized Government Travel Regulations, 
provides: 


Subsistence furnished traveler by member of his family, by another Gov- 
ernment employee, or by a member of family of another Government employee.— 
Actual expenses are not payable for meals and (or) lodging furnished wirHoutT 
CHARGE to a traveler by a member of his family, by another Government em- 
ployee, or by a member of the family of another Government employee, nor 
when so furnished wiTtH CHARGE in the absence of a satisfactory showing 
that not so procured because of such personal or official relationship and of 
impracticability to otherwise procure, and that the member of the family so 
furnishing was not dependent upon the traveler for support. In the absence 
of such satisfactory showing, actual expenditures for other authorized subsist- 
ence expenses only will be allowed, and the per diem shall be one-fifth less for 
each night’s lodging and for each meal so furnished. When meals and (or) 
lodging are so furnished witH CHARGE and with such satisfactory showing, 
actual expenses are aliowable within the prescribed limit for authorized sub- 
sistence expenditures, and the full authorized per diem is payable, except that 
if lodging so furnished be in quarters received from the Government actual 
expenses therefore are not payable, and the per diem shall be one-fifth less for 
each night’s lodging so furnished. The material facts shall be reported in the 
account. 


The term “ family ” as used in this paragraph contemplates any 
person related to the employee by consanguinity or marriage. If 
the term were not so intended, the provision would have no appli- 
cation because if an employee were so situated that he could be fur- 
nished meals and lodging by a member of his immediate household 
he would not ordinarily be in a travel status. It is only where the 
meals or lodgings are furnished with charge by a member of the 
traveler’s family that it becomes material whether said member is 
dependent on the traveler. The term “dependent,” as used in said 
paragraph, means dependent in fact. That is to say, if the person 
does in fact depend upon the traveler for any support such person 
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is to be regarded as dependent upon him even though having other 
means of adequate support. 

The provisions of this paragraph refer to subsistence furnished the 
employee in a travel status by a member of his family or by another 
Government employee or member of such other employee’s family, 
either with or without charge, and are for application whether the 
travel is on an actual expense or per diem in lieu of subsistence basis. 
The first part of the paragraph refers to meals or lodgings furnished 
without charge, in which case reimbursement therefor is not author- 
ized under any circumstances either on an actual expense or per 
diem in lieu of subsistence basis. The last part of the first sentence 
of the paragraph refers to subsistence furnished with charge and re- 
quires that, to authorize reimbursement therefor, either on an actual 
expense or per diem basis, it must be satisfactorily shown, first, that 
the subsistence was not procured because of such personal or official 
relationship; second, that it was impracticable to secure the subsist- 
ence elsewhere; and, third, that the person furnishing the subsistence 
was not dependent on the traveler for support. 

Under the provisions of this paragraph an employee of the United 
States in a travel status, either on an actual expense or per diem in 
lieu of subsistence basis, who is furnished meals or lodgings by a 
member of his family, by another Government employee, or by a 
member of another Government employee’s family, either with or 
without charge, stand exactly in the same position with respect to 
reimbursement for such meals or lodgings except as follows: 

Where such meals or lodgings are furnished with charge to em- 
ployees in either status and satisfactory evidence as above indicated 
is not furnished to authorize reimbursement therefor, or where the 
meals or lodgings are so furnished without charge, the employee 
on the actual expense basis is entitled, within the prescribed limit 
for actual expenses, only to the other authorized subsistence expenses 
incurred, whereas in the case of the employee on the per diem basis 
it is provided that the per diem allowance shall be one-fifth less for 
each meal or lodging so furnished. That is to say, an employee on 
a per diem basis furnished three meals and lodgings for one night 
would still be entitled to one-fifth of a per diem to cover the in- 
cidental subsistence items for which an employee on an actual expense 
basis would be reimbursed under the same circumstances. 

In the instant claim, the brother being a member of the employee's 
family, as above defined, the deduction of one-fifth of the pre- 
scribed per diem for each meal and lodging furnished without 
charge by the brother was correct. The claim is, therefore, 
disallowed, 
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TRAVELING EXPENSES—MEALS FURNISHED BY ANOTHER 
GOVERNMENT EMPLOYEE 


The per diem in lieu of subsistence allowance of an employee of the Govern- 
ment who, when traveling on official business, is furnished without charge 
a meal as the guest of another Government employee, is required by para- 
graph 47 (c) of the Standardized Government Travel Regulations to be 
reduced one-fifth for each meal so furnished. 


Comptroller General McCarl to Guy L. Seaman, Disbursing Clerk, Interstate 
Commerce Commission, February 27, 1930: 


There has been received your letter of December 4, 1929, request- 
ing review of the action of this office in refusing to certify upon 
preaudit so much of the October, 1929, expense account of Harvey 
Boltwood as represents one-fifth of the per diem allowance in lieu 
of subsistence for October 29, 1929, upon which date the claimant 
was the luncheon guest of B. S. Robertson, service agent of the 
Interstate Commerce Commission in New York City. 

In your request for review it is stated: 


Mr. Boltwood has submitted an explanatory statement which I am trans- 
mitting with the voucher, and in connection therewith I wish to call your atten- 
tion to the situation that has developed because of the interpretation placed by 
the audit section of the General Accounting Office on that portion of paragraph 
47-C of the Travel Regulations referred to. It is a well-known fact that when 
supervisory officials in the course of their work confer with employees under 
their jurisdiction at their (the employees’) point of duty, they are very apt 
to be invited to take a meal with them, and contrarywise, when the conditions 
are reversed, the official has the employee as a guest. If the action of the 
General Accounting Office is carried to a logical conclusion, it will mean that 
every time an employee is the guest of a brother employee, he will be penalized 
for accepting a meal or lodging, and when he reciprocates, there will be no 
means of reimbursement. It can not be questioned that where one employee 
is a regular guest of another—that is, where his stay is somewhat extended— 
and the visiting employee affects an actual saving, it would be only right that 
a corresponding deduction be made from his per diem. 

I am sure that it will be impracticable to make a reasonably accurate check 
on the employees who take an occasional meal with another, and it would not 
seem fair to penalize those few who are honest enough to admit that they have 
taken such meals. 

Because of the conditions outlined above, and shown in the claimant’s letter 
attached to the account, I am asking for a review of the action of the audit 
section. 


In the letter of Assistant Director Boltwood, attached to the 
voucher is submitted the following: 


My knowledge of Government Travel Regulations extends back to 1911 and 
in that time it has been the custom and practice among men of any bureau 
or organization to extend courtesies in the way of a meal or home entertain- 
ment to visitors or travelers from out of town. And invariably such courtesies 
are returned in some manner by the visitor either at that time or at some 
future time when the then visitor can act as host at his own headquarters. 

The thought of personal gain on the part of one or the expense involved on 
the part of the other does not enter into consideration, as any courtesies re- 
ceived are always offset by courtesies extended. The thought of commercial- 
izing or putting a price on personal friendship is repulsive. In my own particu- 
lar case I have friends in the service with whom I worked in railroad service 
before we took up Government work. 
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If the rule in question is intended to convey an implication that the accept- 
ance of a meal or other courtesies while away from home or headquarters in- 
volves obligations or responsibilities that could be considered as buying favors, 
then 1 protest most vigorously. 

The deduction from my expense account apparently was not made because 
I was a luncheon guest, but was made solely because I ate with a coworker 
in the same bureau. Had I accepted an invitation from a railroad official or 
a supply man or manufacturer or shipper there would have been no question 
involved. 

This deduction appears to me to be inconsistent with the established practices 
with regard to payment of travel expense by a per diem allowance instead 
of actual expense, and in view of the foregoing statements it is unreasonable 
and ubjust. 


Paragraph 47 (c) of the Standardized Government Travel Regu- 
lations, effective October 1, 1929, provides as follows: 

* * * Actual expenses are not payable for meals and (or) lodging fur- 
nished WITHOUT CHARGE to a traveler by a member of his family, by another 
Government employee, or by a member of the family of another Government 
employee, nor when so furnished WITH CHARGE in the absence of a satisfactory 
showing that not so procured because of such personal or official relationship 
and of impracticability to otherwise procure, and that the member of the family 
so furnishing was not dependent upon the traveler for support. In the absence 
of such satisfactory showing, actual expenditures for other authorized sub- 
sistence expenses only will be allowed. and the per diem shall be one-fifth 
less for each night’s lodging and for each meal so furnished. * * * The 
material facts shall be reported in the account. 

The requirements of this regulation are definite and mandatory, 
and the regulation was approved by the President and promulgated 
by his direction pursuant to the provisions of the act of June 3, 
1926, 44 Stat. 688. Therefore, this office has no choice but to disap- 
prove or disallow any payment in contravention thereof, regardless 
of whether the regulation may or may not be regarded as just and 
equitable to the traveler. 

The employee in this instance was furnished a meal without charge 
by another Government employee and the regulations require in such 
a case the deduction of one-fifth of the per diem allowance for the 
day on which a meal is so furnished. 

The standard travel voucher form, which was used by the employee 
in submitting his original expense account in this instance, provides 
for an affidavit, to be executed by the employee, as follows: 

I do solemnly swear (or affirm) that the above account and schedule annexed 
are just and true in all respects; * * * that except as shown no lodgings 
were shared jointly with others nor were meals or lodgings furnished without 
charge by a Government agency or with or without charge by a member of my 
family, by another Government employee or a member of his family; * * * 

Evidently you overlooked this requirement of the travel expense 
vouchers when you made the statement appearing in your submission 
that “it would not seem fair to penalize those few who are honest 
enough to admit that they have taken such meals.” It is not to 
be presumed that Government officers and employees will commit 
perjury in the execution of their travel expense vouchers for the 
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small additional amounts which might be secured thereby. See in 
this connection Title 18, paragraph 80, of the United States Code 
with respect to the presentation of false claims. 

The action of this office in disapproving or disallowing the item 
of $1.20 in this case is sustained. 


(A-29601) 
CONTRACTS—INCREASED COSTS—TRANSPORTATION CHARGES 


Where a contractor is permitted to make shipment at Government expense 
to destination from some point other than from the f. o. b. point stated 
in the contract, he should be charged with the excess, if any, of the net 
Government rates paid from the point of shipment to destination over the 
net Government rates that would have been payable if the shipment had 
moved from the f. o. b. point stated in the contract to destination. 9 
Comp. Gen. 250, modified. 


Decision by Comptroller General McCarl, February 28, 1930: 

Reconsideration has been requested of decision of December 17, 
1929, 9 Comp. Gen. 250, wherein it was held that when a contractor 
failed to ship from the f. o. b. point named in the contract and 
made shipment at Government expense from some other point, 
there should be recovered from the contractor the difference between 
the commercial rates from the f.-o. b. point and the shipping point 
to destination. Also, there is for consideration settlement No. 
K-51714-I, dated October 4, 1929, of the accounts of Harry Caden, 
special fiscal agent, Bureau of Reclamation, Department of the In- 
terior, involving a similar situation with respect to payments on 
voucher 5956 to the Daugherty Lumber Company, and a claim pre- 
sented by the Chicago and Northwestern Railroad Company, with 
respect to certain shipments made by the Morton Lumber Company. 

Under the terms of the contract dated January 19, 1928, with the 
Three Forks Portland Cement Company, it was agreed that the 
contractor should furnish 100,000 barrels of cement f. o. b. Hanover, 
Mont., for shipment to Augusta, Mont. The shipments were made 
at Government expense from Trident, Mont., instead of from Han- 
over, and the commercial rate from Trident to Augusta was largely 
in excess of the commercial rate from Hanover to Augusta, and the 
decision of December 17, 1929, was to the effect that the disbursing 
agent should have deducted the amount of this difference in making 
payment to the Three Forks Portland Cement Company for the 
cement. 

In the Daugherty Lumber Company case the lumber was to be 
delivered f. o. b., Latham Oreg., for shipment to Fairview, Mont. 
The commercial rate on shipments from Latham, Oreg., to Fairview 
was 51 cents per hundredweight and the Government rate was 43.803 
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cents per hundredweight. The shipments were made at Government 
expense from Priceboro, Oreg., to Fairview, Mont. The commercial 
rate from Priceboro to Fairview was 51 cents per hundredweight 
and the Government rate 46.19 cents per hundredweight. 

It appears that there are several possible situations which may 
arise where shipment to destination at Government expense is made 
from a point other than the f. o. b. point named in the contract, 
illustrated by the following table: 
ist. Where the commercial rate from the f. 0. b. point is the same as from the 


actual shipping point and the land-grant deduction is also greater from the 
f. o. b. point than from the actual shipping point: 


F. o. b. point L. G. 50% 50¢ 
Shipping point 00 35% 65¢ 
2d. Where the commercial rate from the f. o. b. point is the same as from the 


actual shipping point but the land-grant deduction is less from the f. o. b. point 
than from the actual shipping point: 


L. G. 35% 65¢ 
Shipping point . 00 50% 50¢ 


3d. Where the commercial rate from the f. o. b. point is greater than from the 
actual shipping point and the land-grant deduction is greater from the f. o. b. 
point than from the actual sh-pping point: 


L. G. 50% 50¢ 
Shipping point 90 35% 58. 5¢ 


4th. Where the commercial rate from the f. 6. b. point is greater than from the 
actual shipping point but the land-grant deduction is less from the f. o. b. 
point than from the actual shipping point: 


L. G. 35% 65¢ 
50% 45¢ 


5th. Where the commercial rate is less from the f. o. b. point than from the 
actual shipping point and the land-grant deduction is greater from the f. o, b. 
point than from the actual shipping point: 


F. o. b. point. : L. G. 50% 45¢ 
Shipping point : 85% 65¢ 


6th. Where the commercial rate is less from the f. o. b. point than from the 
actual shipping point but the land-grant deduction is less from the f. o. b. 
point than from the actual shipping point: 


L. G. 85% 58. 5¢ 
50% 50¢ 


7th. Where the commercial rate from the f. o. b. point is the same as from the 
actual shipping point and the f. o. b. point is on a land-grant road but actual 
shipping point is located on a non-land-grant road and charges not subject to 
land-grant deduction: : 


L. G. 50% 50¢ 
RE 


In cases such as are here under consideration, where a contractor 
is permitted, with the consent of the Government, to make shipment 
«t Government expense from some point other than the f. o. b. point 
sated in the contract, it had been the uniform practice prior to 
December 17, 1929, to hold the contractor chargeable with the excess, 
if any, of the freight actually paid by the Government at authorized 
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Government rates on the shipment as made, over the amount that 
would have been payable if the shipment had moved from the f. o. b. 
point stated in the contract. In such cases, that is, where the ma- 
terial is purchased f. o. b. point of origin for shipment at the 
expense of the Government to destination, the. cost to the Govern- 
ment of such shipment is one of the factors taken into consideration 
in determining the lowest bid; that is to say, the bid which will 
result in the least total expenditure by the Government for the 
material delivered at destination, Therefore, when a contractor, 
under such circumstances makes delivery f. 0. b. a point from which 
the net rates to the Government are in excess of such rates from the 
contract delivery point, the contractor should be charged with the 
difference between the net rates to the Government. Hence, the 
practice of making adjustments on that basis will be continued and 
the decision in 9 Comp. Gen. 250 is hereby modified accordingly. 
This class of cases is to be distinguished from cases such as the one 
considered in the decision of December 5, 1929, A-29421, where a 
breach by the contractor of the contract requirement with respect 
to time of delivery necessitated a shipment by rail instead of by 
water as provided for in the contract. 

With reference to the shipment of cement by the Three Forks 
Portland Cement Company, it appears from the freight tariffs on 
file in this office that the net freight rate to the Government in 
August, 1928, on carload shipments of cement moving from Han- 
over, the contract shipping point, to Augusta, Mont., was $0.205 per 
hundredweight, and on carload shipments of cement moving from 
Trident to Augusta, via Helena, Mont., the net rate to the Govern- 
ment on shipments made prior to August 13, 1928, on which date the 
new rate became effective, was $0.265 per hundredweight. (Trident 
to Helena, $0.11, less 50 per cent land grant, or $0.55 per hundred- 
weight, and Helena to Augusta $0.21 per hundredweight, and on 
shipments made on and after August 13, 1928, the net rate to the 
Government between said places was $0.244 per hundredweight. 
Trident to Helena, $0.092, less 50 per cent land grant, or $0.046 per 
hundredweight, and Helena to Augusta $0.198 per hundredweight.) 
A joint through rate on cement between Trident and Augusta, Mont., 
was not established by the Northern Pacific and Great Northern rail- 
way companies until August 13, 1928, and prior to that date it was 
necessary to make a joint rate by combination of local rates between 
Trident and Helena and between Helena and Augusta. In the 
making of such a rate the tariffs provided for a deduction of 15 per 
cent for the local rate of $0.245 per hundredweight between Helena 
and Augusta, which, together with a deduction of 50 per cent land 
grant from the $0.11 local rate between Trident and Helena, made 
9 net rate of $0.26325 per hundredweight. However, the tariffs pro- 
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vided, also, that in applying the joint rate as thus made, fractions 
less than one-fourth, or 0.25, would be omitted; that fractions of 
one-fourth, or 0.25, or greater but less than three-fourths, or 0.75, 
would be treated as one-half, or 0.50, and that fractions of three- 
fourths, or 0.75, or greater would be increased to the next whole 
figure. The basis for the $0.265 rate per hundredweight as deter- 
mined by this office from applicable tariffs is thus made apparent. 
The amount of the overpayment by Caden to the Three Forks Port- 
land Cement Company is $233.38, instead of $3,385.02 as stated in 
the decision of December 17, 1929. 
The accounts will be adjusted accordingly. 





(A-19504) 
INDIAN AFFAIRS—SIOUX—CIVILIZATION BENEFITS 


The provisions of the second sentence of the act of May 21, 1928, 45 Stat. 684, 
that “ No person shall receive more than one allowance of the benefits, and 
application must be made and approved during the | fetime of the allottee 
or the right shall lapse,” are applicable only to the allottees under section 
19 of the act of May 29, 1908, 35 Stat. 451, who became entitled under said 
act of May 21, 1928, to the benefits enumerated under section 17 of the act 
of March 2, 1889, 25 Stat. 894, leaving unaffected the persons entitled to 
Sioux benefits under the original act of March 2, 1889, except in the few 
eases in which the provisions of the various statutes relating to Sioux 
benefits may be involved. 


Comptroller General McCarl to the Secretary of the Interior, March 1, 1930: 
I have your letter of February 7, 1930, as follows: 


Our attention has been invited to your letter of January 4, 1930 (A-19504), 
io Hon, William Williamson, House of Representatives, relative to Sioux bene- 
fits, wherein it is intimated that the act of 1928 is applicable only to allottees 
under the act of 1908 and that it leaves unaffected allottees under the act of 
1889. The act of May 21, 1928 (45 Stat. L., 684), reads as follows: 

“That the Secretary of the Interior be, and he is hereby, directed to continue 
the allowance of the articles enumerated in section 17 of the Act of March 2, 
1889 (Twenty-fifth Statutes at Large, page 894), or their commuted cash value 
under the Act of June 10, 1896 (Twenty-ninth Statutes at Large, page 334), to 
all Sioux Indians who shall have taken or may hereafter take allotments of 
Jand in severalty under section 19 of the Act of May 29, 1908 (Thirty-fifth 
Statutes at Large, page 451), and who have the prescribed status of the head 


- of a family or single person over the age of eighteen years, and his approval 


shall be final and conclusive, claims therefor to be paid as formerly from the 
permanent appropriation made by said section 17 and carried on the books of 
the Treasury for this purpose. No person shall receive more than one allow- 
ance of the benefits, and application must be made and approved during the 
lifetime of the allottee or the right shall lapse.” 

While the first part of the act clearly refers only to allottees under the act 
of 1908, as we have understood it the last sentence—*“ No person shall receive 
more than one allowance of the benefits, and application must be made and ap- 
proved during the lifetime of the allottee or the right shall lapse ””—applies to 
all beneficiaries irrespective of the act under which they were allotted. Other- 
wise different rules would apply in this respect to allottees under the act of 
1889 and those under the act of 1908 in that the former may under certain cir- 
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cumstances receive “double” benefits and the right to the benefits is vested 
and inheritable as held by the Comptroller of the Treasury on May 11, 1915. 
(XXI Comp. 806.) But such is not the case as to allottees under the act of 
1908 who can not receive such “ double” benefits and application must be made 
and approved while the Indian has the requisite status and during the lifetime 
of the allottee or the right shall lapse. 

Apparently the object of the act of 1928 was twofold: (1) To continue the 
allowance of benefits under the act of 1889 to allottees under the act of 1908, 
which was accomplished by the first part of the act, and (2) to clarify the 
matter of “double” benefits and to make it clear that the right to the benefits 
should not be vested or inheritable whether the Indian was allotted under the 
act of 1889 or under that of 1908, as provided by the last sentence: 

“No person shall receive more than one allowance of the benefits, and appli- 
cation must be made and approved during the lifetime of the allottee or the 
right shall lapse.” 

The words “person” and “allottee” are unqualified by any language limit- 
ing them to Indians allotted under the act of 1908 and such was not the inten- 
tion of this department in suggesting the substitute for H. R. 9046 which even- 
tually became the act of May 21, 1928. The questions embodied in our letter 
to you of January 19, 1929, had arisen before the passage of the act of 1925 
in connection with the consideration of applications for the benefits filed by 
Sioux Indians, some of whom had been allotted under the act of 1889 and 
others under that of 1908; and it was not the purpose to make any distinc- 
tion in this respect between‘ allottees under the two acts. On page 3 of this 
submission, just before the list of cases, it is stated: 

“The question is as to whether the following applicants are or are not 
entitled to benefits under the act of May 21, 1928.” 

The only part of that act which could apply to the cases submitted is its 
last sentence previously quoted herein prohibiting “double” benefits and pro- 
viding that the right to the benefits shall not be inheritable. Nowhere in the 
submission was it the intention to suggest that the questions relate only to 
allottees under the act of 1908, and your decision of February 1, 1929, in response 
thereto, likewise, apparently, contains no intimation that such is the case. 

The act of 1928 first continues the allowance of benefits under the act of 
1889 to allottees under the act of 1908. Then in a separate sentence on a 
different and entirely unrelated phase of the subject-matter it prohibits 
“double” benefits and provides in effect that the right to the benefits shall 
not be vested or inheritable. It seems unfair and inequitable to make any 
distinction in this respect between allottees under the act of 1889 and those 
under the act of 1908. While the act of 1928 must be construed as a whole, 
this does sot necessarily require that the provisions of the last sentence be 
limited to allottees under the act of 1908; in fact, the contrary would seem 
to be the case. 

The act of 1928 as a whole relates to Sioux benefits. The first part refers 
specifically to “articles” (benefits) under the act of 1889, while the last 
sentence uses the general term “ benefits” which under we!l-settled rules of 
statutory construction should be given the same meaning as the equivalent term 
“articles” in the first part of the act, that is, benefits under the act of 1889, 
and this includes allottees thereunder as well as those under the act of 1908. 
Thus, apparently, the purpose of the act of 1928, as a whole, is to put all 
allottees on the same basis with respect to the benefits; that is, whether allotted 
under the act of 1889 or under that of 1908 all the Indians have the right to 
the benefits when they attain the requisite status, and, equally, it would seem 
that the prohibition against “double” benefits and inheritability should like- 
wise apply in all cases irrespective of the act under which the beneficiary was 
allotted, 

The first part of the act of 1928 did not create the benefits or set up a new 
Jass of beneficiaries. It merely construes the act of 1889 as including within 
its scope allottees under the act of 1908. Hence we can not say that the word 
“benefits” in the last sentence means benefits “ under this act,” thereby limit- 
ing them to allottees under the act of 1908. As previously stated herein, the 
questions embodied in our submission of January 19, 1929, had arisen before 
the act of 1928 in connection with allottees under both the act of 1889 and that 
of 1908; and, in fact, were the spve'fic occasion for the last sentence. 

Having in mind the purpose of the benefits it had long been the belief of this 
department that, being of a personal nature, no person should participate 
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therein more than once and that the right thereto should be made noninheritable 
irrespective of the act under which the beneficiary was allotted. ‘The last 
sentence of the act of 1923 was, therefore, drafted with this end in view, and 
we have always applied it in this way. The courts give great weight to the 
departmental construction of an act of Congress and will not disturb it except 
for the most cogent reasons which do not seem to ex'st in this case, 

We would therefore be glad to have you clarify this matter by a formal 
decision on the point brought out herein. 

I am unable to agree with the view suggested in your letter that 
the last sentence of the act of 1928 is applicable to allottees under 
the act of 1889 as well as to those under the act of 1908. Said act 
of 1928 is entitled “An act to continue the allowance of Sioux 
benefits.” Prior to the enactment of said law it had been held that 
certain benefits provided under the act of 1889 were being illegally 
allowed to certain allottees under the act of 1908, and the act of 
1928, supra, directed the Secretary of the Interior to continue the 
allowance of the articles enumerated in section 17 of the act of 1889, 
or their commuted cash value, to Sioux allottees in severalty “ under 
section 19” of the act of 1908, having a certain prescribed status, 
and then provided that “No person shall receive more than one 
allowance of the benefits, and application must be made and ap- 
proved during the lifetime of the allottee or the right shall lapse.” 
There is nothing in the act to indicate that the sentence just quoted 
was not intended to be applicable only to the benefits and persons 
dealt with in the preceding sentence of the act. The apparent object 
of the act of 1928 was to authorize the payment of certain benefits 
to a designated class of Sioux Indians allotted land under the act 
of 1908 subject to specified conditions and limitations therein pre- 
scribed. The act is plain and unambiguous in its terms to accom- 
plish this purpose and no reason is apparent why its provisions 
should have been or should be construed or applied otherwise. 

As stated in the letter of January 4, 1930, to Hon. William 
Williamson, House of Representatives, the decision rendered by this 
office February 1, 1929, involved specific hypothetical questions sub- 
mitted by the Secretary of the Interior as arising under the provi- 
sions of the act of 1928, and as no facts were presented as to the 
act under which the Indians were allotted, that is, whether under 
the act of 1889 or that of 1908, it was assumed the questions related 
to allottees under the later act and the questions were answered 
accordingly. Since no question was raised as to the applicability 
of the restrictive provisions of the act of 1928, to allottees under the 
act of 1889, nothing relative thereto was said in the decision. 

In specific answer to the question now submitted by you I have to 
advise that the restrictive provisions of the act of 1928—that is to 
say, the second sentence of the act—must be held to be applicable 
only to the allottees under section 19 of the act of 1908 who became 
entitled under the said act of 1928 to the benefits enumerated under 
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the act of 1889, leaving unaffected the persons entitled to Sioux 
benefits under the original act of 1889, except, as stated in the letter 
to Mr. William Williamson, in the few cases in which the provisions 
of the various statutes relating to Sioux benefits may be involved. 


(A-30435) 
REGISTERED MAILS—PAYMENT OF INDEMNITIES 


In cases of indemnity payable on account of loss, rifling, or damage to 
registered mail to or from the Canal Zone, there is no objection to the 
entering into an agreement with the postal service of the Panama Canal 
Zone for the payment of such indemnities in equal shares by the United 
States and the Canal Zone in instances where the responsibility can not 
be definitely determined to be that of either postal administration. 


Comptroller General McCarl to the Postmaster General, March 1, 1930: 
I have your letter of January 27, 1930, submitting for considera- 
tion and decision a question stated therein as follows: 


Under date of April 15, 1929, the department addressed a communication to 
the Director of Posts, Canal Zone, calling attention to the fact that effective 
July 1, 1928, in conformity with the act of Congress, approved May 1, 1928, 
the maximum amount of indemnity payable in connecion with domestic regis- 
tered mail had been increased to $1,000, and inquiry was made as to whether 
the postal service of the Canal Zone was willing to accept a reciprocal re- 
sponsibility with the Postal Service of the United States for the loss, rifling, 
or damage of any domestic registered mail to a maximum amount of $1,000. 
The matter of increase of indemnity to $1,000 in connection with domestic 
registered mail is covered by sections 861, 1068, and 1070 of the Postal Laws 
and Regulations of 1924 as shown by the printed sheet herewith transmitted. 

A reply was received from the Director of Posts of the Canal Zone dated 
December 31, 1929, a copy of which is attached. In this reply the Director 
of Posts agrees to the increase of the max mum amount of indemnity to 
$1,000 in so far as registered mail exchanged between the Canal Zone and 
post offices in the continental United States is concerned, and adds: 

“It is to be further understood that in the event of the loss or the rifling of a 
letter wherein the responsibility can not be determined after full investigation 
that each administration will assume joint responsibility and adjust the claim 
on an equal basis as has been followed in the past concerning claims for 
indemnity for lost or damaged insured articles.” 

In connection with this proposition of the Postal Service of the Canal 
Zone that the indemnity be shared in equal parts in those instances where it 
is found impracticable to definitely determine whether the loss, rifling, or 
damage occurred while the registered article was in the custody of the Postal 
Service of the Canal Zone or in the custody of the Postal Service of the United 
States, your attention is invited to the decision rendered by the then Comp- 
troller of the Treasury under date of August 18, 1908, in whick it is stated in 
part as follows concerning indemnity for registered mail exchanged between 
the United States and the Canal Zone: 

“It is my opinion that no payments for losses occurring through the fault 
of the postal system of said zone could be made from the domestic indemnity 
appropriation provided for the general postal service. The zone service would 
have to pay its indemnity losses from its own postal revenues.” 

A decision is requested as to whether there is any legal objection to the 
Postal Service of the United States entering into an agreement with the Postal 
Service of the Canal Zone under which the loss may be shared in equal parts 
by the United States and the Canal Zone in instances where registered mail 
is lost, rifled, or damaged and it can not be determined definitely whether the 
loss, rifling, or damage occurred in the Postal Service of the United States 
or in that of the Canal Zone, provided each postal administration pays its 
own share of the loss sustained. 
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The provisions of the act of May 1, 1928, 45 Stat. 469, authorizing 
the Postmaster General to prescribe rules and regulations to increase 
the indemnity payable on registered mail matter to $1,000, are 
applicable primarily to domestic mails. There appears to be no 
reason, however, why the postal service of the Panama Canal Zone 
can not adopt the same scale of fees and indemnity payments as 
provided in said act, the fees collected by said administration to be 
for credit to its funds and indemnities for which it is responsible 
payable therefrom as held in decision of a former Comptroller of 
the Treasury, August 18, 1908, cited and quoted in your letter. 

As to the matter presented by your submission of entering into 
an agreement with the postal service of the Canal Zone for the pay- 
ment of indemnities in equal parts by that service and by the postal 
administration of the United States in cases where registered mail is 
lost, rifled or damaged, and the responsibility therefor can not 
definitely be determined to be that of either postal service, there 
would appear to be no legal objection to such an arrangement. It 
is to be understood, as stated in your letter, that each postal ad- 
ministration will pay its own share of indemnity, after due investi- 
gation to fix the responsibility has failed. The matter appears to 
involve the same principle covered by the 1924 Universal Postal 
Union Convention of Stockholm, cited in your letter, providing in 
effect that if the loss has taken place in transit and it is impossible 
to establish the place at which the loss occurred, the postal adminis- 
trations concerned shall bear the loss in equal shares. Taking into 
consideration the fairness of such an arrangement and the fact that 
no law of the United States specifically prohibits it, I have to 
advise that this office will interpose no objection to the proposed 
agreement with the postal service of the Panama Canal Zone to 
take care of this matter. 


(A-30464) 
PAY—NATIONAL GUARD—HOSPITALIZATION 


Where an enlisted man of the National Guard is injured in line of duty while 
attending an encampment and is sent to a hospital for treatment in ac- 
cordance with the provisions of the act of April 26, 1928, 45 Stat. 461, 
the hospitalization not being a part of after medical treatment, he is 
entitled during the period of hospitalization, but not exceeding six months, 
to the same pay and allowances he was entitled to receive at the time 
such injury was suffered, which right is not affected by the fact that his 
enlistment expired during the period of hospitalization. 


Comptroller General McCarl to Maj. C. A. Wood, United States Property and 
Disbursing Officer, West Virginia National Guard, March 1, 1930: 
There has been received your letter of January 31, 1930, trans- 
mitting supplemental field training pay roll of Regimental Head- 
quarters Company, 201st Infantry, West Virginia National Guard, 
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covering the claim of Sergt. Thomas G. DeBerry for pay from 
September 2 to October 12, 1929, 1 month and 11 days, while under- 
going treatment in hospital on account of injury suffered in line of 
duty while attending annual encampment with his organization at 
Camp Dawson, W. Va., August 18 to September 1, 1929. 

You state that the soldier enlisted October 2, 1928, for one year, 
and that he has been paid for the period from August 18 to Sep- 
tember 1, 1929. You request decision as to what further period he 
may be paid, your doubt in the matter appearing to be whether 
he is entitled to pay for that period of hospitalization subsequent 
to October 1, 1929, the date of the expiration of his enlistment. 

The board of officers appointed under N. G. R. 62 to investigate 
and report upon all the circumstances of the case convened August 
29, 1929, and reported that the soldier while training with his com- 
pany on August 19, 1929, suffered an injury, which was diagnosed 
as “double inguinal hernia ”; that such injury was incurred in line 
of duty; that he was contined in the camp infirmary, but with the 
means and equipment available the case could not be given proper 
treatment at camp, and recommended that arrangements for further 
treatment be made. 

In accordance with this recommendation the soldier was sent to 
the Walter Reed General Hospital, and was discharged therefrom 
October 12, 1929. 

Section 6 of the act of March 4, 1923, as amended by the act of June 
8, 1924, and as further amended by the act of April 26, 1928, 45 Stat. 
461, provides: 

That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or 
from and while at encampments, maneuvers, or other exercises, or at service 
schools, under the provisions of sections 94, 97, and 99 of the national defense 
act of June 3, 1916, as amended; * * * shall, under such regulations as the 
President may prescribe, when hospital treatment is necessary for appropriate 
treatment of such injury or disease, be entitled to hospital treatment, including 
medical treatment, at Government expense, until the disability resulting from 
such injury or disease can not be materially improved by further hospital treat- 
ment, and, during the period of hospitalization, to the same pay and allowances 
whether in money or in kind that they were entitled to receive at the time such 
injury was suffered or disease contracted, and to transportation to their homes 
at Government expense when discharged from hospital; * * * No person 
hospitalized under the foregoing provisions of this section on account of any 
personal injury suffered or disease contracted shall be entitled to receive, in 
connection with such injury or disease, pay or allowance other than hospital 
treatment, including medical treatment, and transportatien, as herein provided, 


for more than six months; but for any remaining period of such hospitalization 
he shall be entitled to subsistence at Goveiment expense. * * * 


This is a special act providing pay for members of the National 
Guard under the circumstances and conditions and for a limited time 
as therein prescribed. The pay so provided for is not in considera- 
tion for the performance of any duty but is in the nature of an in- 
demnity. It is based on the status of the man when the injury is 
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suffered. The act contains no limitation as to the right to such pay 
by reason of expiration of enlistment while being hospitalized there- 
under, and no such limitation should be read into it, the generai 
purpose of the act being to compensate within certain limitations 
those coming within its terms for injuries received in line of duty 
requiring hospitalization. 

You are advised therefore that on the facts stated Sergeant De- 
Berry is entitled to pay for the full period of his hospitalization 
from September 2 to October 12, 1929, and you are authorized to pay 
him accordingly. 

What is herein said does not modify in any way the decision of 
June 27, 1929, to you, A-27659, respecting pay during hospitalization 
of National Guardsmen as a part of further medical treatment after 


arrival at their homes for injury suffered or disease contracted as 
described in the act. 


(A-30530) 
TRANSPORTATION—HOUSEHOLD EFFECTS—NAVY OFFICER 


An officer of the Navy who, under orders involving permanent change of station 
from Boston, Mass., to Washington, D. C., requested and had his household 
effects removed from private residence and storage in Washington to 
public storage in Washington, at public expense, is not entitled to reim- 
bursement for cost of further hauling of his household effects from public 
storage to private quarters under the same change of station orders. 


Comptroller General McCarl to Lieut. Commander Alfred Tawresey, United 
States Navy, March 1, 1930: 


There has been received your letter of January 28, 1930, requesting 
review of settlement December 20, 1929, disallowing your claim for 
$36 as reimbursement of cost incurred by you for hauling your house- 
hold effects from the navy yard, Washington, D. C. to your resi- 
dence, 2148 Florida Avenue, Washington, D. C., in August, 1929. 

By orders dated February 18, 1929, you were detached from duty 
on the U. S. S. Detroit, home yard Boston, Mass., to duty at the 
navy yard, Washington, D. C., your detachment to become effective 
“when relieved.” ‘The orders granted you a-delay of one month in 
reporting for duty. Indorsements show that these orders were re- 
ceived by you on April 30, 1929; that you were detached on June 12, 
1929, and that you arrived in Washington, D. C., June 13, 1929. 
The date of your reporting for duty at the navy yard is not shown 
on the certified copy of orders. You have furnished a carbon copy 
of application to the supply officer, navy yard, Washington, D. C., 
for shipment of your household effects based on permanent change 
of station under said orders. This application is dated May 18, 
1929. and requests that your household effects be shipped from “ No. 
2700 Que Street NW., and Federal storage” to “Storage—Public 
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works, navy yard, Washington, D. C.” and that your effects “can 
be obtained June 4, 1929.” Certificate of Lieut. J. J. Miffitt, S. C., 
United States Navy, assistant to the supply officer, dated June 7, 
1929, shows that your request was complied with. Your claim is for 
cost of further movement of your household goods as shown on re- 
ceipted bills of the Federal Storage Co., Washington, D. C., dated 
October 16, 1929, from navy yard to No. 2148 Florida Avenue, in 
amount of $51. 

Under the law and regulations you were entitled under your orders 
of February 18, 1929, to have your effects within authorized weight 
limits shipped from Boston, Mass., to a residence in public quarters 
or of your own selection, in Washington, D. C. Your effects being 
in Washington, D. C., you were entitled to have them moved to such 
residence; 5 Comp. Gen. 229; and nothing more. 

Paragraph 7 of section 10 of Navy General Order No. 166, 1927, 
provides: 

All shipments of household effects made by freight to points within inner or 
outer zones (other than shipments that require forwarding) shall be consigned 
in care of the supply officer of the zone concerned, who shall, upon notice, cause 
said effects, upon arrival at destination, to be transported from the depot of 
carrier to place of residence or storage at the new station and placed therein. 
Effects moved to a place of storage upon arrival at destination will not again 
be movable at public expense under the same change of station orders. Where 
shipments are consigned in care of supply officers, directions for removal shall 
be furnished promptly, as there are no facilities at navy yards, stations, or bases 


for storage of household effects. Any expense incurred due to delay in furnish- 
ing directions for removal shall be borne by the owner. 


The application upon which your effects were moved on June 4, 
1929, requested that they be shipped to “ Storage—Public works, navy 
yard, Washington, D. C.” If your effects had been shipped from 
Boston to Washington in care of the supply officer with directions to 
move them to a place of storage, and they had been so moved, you 
would not have been entitled to further movement at the expense of 
the Government. This has long been the rule, 18 Comp. Dec. 480; 20 
id. 702; and 2 Comp. Gen. 344. 

The disallowance of your claim is correct, and upon review is 
sustained. 


' (A-80577) 
CONTRACTS—ADDITIONAL PAYMENTS 


The act of April 10, 1928, 45 Stat. 413, does not authorize or justify any report 
or recommendation that a contractor be paid any sum in excess of the 
contract price for the performance of Government work simply because by 
the performance of the contract entered into after competition, the con- 
tractor incurred a loss rather than a profit. 


Decision by Comptroller General McCarl, March 1, 1930: 
The Miehle Printing Press & Manufacturing Co. alleged in letter 
dated February 4, 1930, supported by report of a firm of certified 
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public accountants, that it had incurred a loss of $3,400.58 in the 
performance of contracts Tep-110, dated July 20, 1927, and Tep-317, 
dated August 16, 1928, in the manufacture and delivery to the Bureau 
of Engraving and Printing, Treasury Department, respectively, of 
10 and 7 automatic numbering, sealing, separating, and collating 
presses for the new issues of currency. It is claimed that the cost of 
manufacture, etc., of these machines was $272,775.58; that the con- 
tract price paid was $269,375; that the Government should pay it a 
profit on the cost of the machines of 10 per cent, or $27,277.55, 
together with the loss of $3,400.58, or an aggregate of $30,678.13. 

It seems that when it was concluded to change the currency issues 
to new and smaller currency, it was necessary to design and pur- 
chase for that purpose new numbering, sealing, separating, and col- 
lating presses, and that it became necessary to develop a numbering 
and sealing press which would handle a 12-subject currency sheet. 
The development of a press of this type was something new both to 
the Bureau of Engraving and Printing and to press manufacturers. 
Accordingly, advertisements were issued June 13, 1927, for 10 such 
machines, the specifications incorporating a general description of 
the work to be handled. Among the functions described in the 
specifications was one outlining the serial number arrangement and 
the manner in which the completed notes were to be delivered from 
the press. The ensuing facts in the matter are stated in a report 


dated December 19, 1929, from the Secretary of the Treasury, as 
follows: 


When the bids were opened, proposals were received from two bidders. The 
Miehle Company quoted a price of $135.000 for the ten numbering presses, 
while the other bidder quoted a price of $237,750. The contract was awarded 
to the low bidder on June 29, 1927, order No. E-4147-Tep 110. 

Upon receipt of the order the Miehie Company sent a corps of engineers 
to the bureau for the purpose of developing a design for a press. By the 
close of the year 1927 the bureau learned that most of the detail drawings 
had been completed, and a great number of the parts produced. In answer 
to an inquiry, dated February 23, 1928, regard.ng the progress being made, 
the vice president of the Miehle Company replied as follows: 

“We find that the parts for the entire ten machines are about 75% ma- 
chined and finished, ready for assembly. One set of frames has been assembled 
and shipped to the Dexter Company for their use in fitting the feeders to the 
machines. Assembly of the second set of frames- will begin in our shop on 
Tuesday next, and we expect to have the first machine ready for our shop 
tests about April 1st. This will be followed immediately by others. In fact, 
there will be four machines on which we will start erecting on Tuesday next, 
but we will put one of them through ahead of the others for test purposes.” 

About March 1, 1928, representatives of the office of the Treasurer of the 
United States raised an objection to the serial number scheme, wh'ch had 
previously been approved and incorporated in the specifications covering the 
construction of the new presses. The proposition of revising the serial number 
arrangement was taken under consideration by officials of the bureau. After 
some experiments the numbering head manufacturer announced that he could 
build a skip-six head. With this announcement it developed that the same 
scheme of numbering of old notes could be applied to the numbering of the 
new notes. This change was approved, 
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On March 28, 1928, bids were invited for the construction of collating de- 
vices to be attached to the partially completed numbering presses. The 
Miehle Company, the only bidder, quoted a price of $18,875. Order No. F-3417- 
Tep 252 was placed with this company under date of April 26, 1928. It is 
in connection with this order that the contractor submits his claim for a loss. 

The first press was shipped to the bureau for trial on May 24, 1928. As this 
press was practically completed before the order for the collators was placed, 
it was received here without a collating device. After a thorough test, several 
suggestions were made covering minor changes. The press was then returned 
to the contractor for completion. 

During the period the Miehle Company was endeavoring to construct a col 
lating device that could be attached to the presses then partially completed. 
which would work satisfactorily, representatives of the bureau visited the plant 
of the manufacturer to pass upon the several designs under consideration. At 
one time it appeared very doubtful that a collating device could be successfully 
hooked up with the numbering press as designed. It is known to representa- 
tives of the bureau that the Miehle Company expended considerable time and 
effort in the development of a device which would function satisfactorily. 

The deliveries of the presses were not in accordance with the terms of the 
contract. The delays, however, were occasioned to a large extent by the 
change in the serial number arrangement, together with other difficulties 
encountered by the manufacturer in developing an entirely new device. 

In August, 1928, proposals were invited for seven additional numbering 
presses. The low and only bidder was the Miehle Company, at a price of 
$115,500. Order No. G-403, Tep-317, dated August 16, was placed with this 
eompany. 

The Bureau of Engraving and Printing can find no misstatements of the 
facts in the case as presented by the Miehle Company in its letter of Novem- 
ber 25, 1929, nor in the statement prepared by Price, Waterhouse & Company, 
dated November 6, 1929. 


Notwithstanding the bid and accepted price which was incorpo- 
rated into the contracts and subsequently paid by the Government, 
together with the agreed additional sum for the construction of col- 
lating devices, it seems to be the contention of the manufacturer 
that, due to the difficulties encountered in the design and construc- 
tion of the completed machines, known at the time of contracting to 
be experimental, the Government should disregard the stipulated 
prices and, in effect, convert the contracts into cost-plus ones, paying 
the cost of $272,775.58 plus 10 per cent profit thereon. It seems to 
be admitted that there is no legal basis for this contention; rather, 
the claim has been submitted as an equitable one for report and 
recommendation to the Congress pursuant to the act of April 10, 
1928, 45 Stat. 413. 

Such contention overlooks the basis for Government contracts. 
The law has long provided—now section 3709, Revised Statutes— 
that in order to prevent favoritism in the awarding of Government 
contracts and that the Government may secure the benefits of com- 
petition, there shall be advertising of the needs of the Government. 
This requirement of law contemplates that prospective contractors 
shall submit their proposals for doing the work and it would not 
only be unjust to the Government, but unjust to competing bidders 
to disregard the contract price after the work has been done and pay 
for same on the basis of cost, plus profit, when it developed that 
the accepted bid was not sufficient to allow the contractor a profit. 
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The law is settled that a contract with the United States may not 
be modified prejudicial to the interests of the Government without 
consideration therefor. The rule was stated in Preis and Company v. 
United States, 58 Ct. Cls. 81, page 87, that in attempts to increase 
the contract price: 

The test in such cases is whether or not there was any benefit to be derived 
by the United States from the execution of the supplemental or modified con- 
tract. In the case at bar no such benefit is provided for in the supplemental 
contract. . j 

There were no supplemental contracts attempted here and the 
Government merely obtained the 17 machines contracted for. The 
payment of any sum in addition to the contract prices as increased 
on account of the extra collating devices, would not confer any benefit 
on the Government; on the contrary, such payment would be pre- 
judicial not only to the other bidders who competed for these con- 
tracts, but to the United States as well. It was said by the Supreme 
Court of the United States in Wells Brothers Company v. United 
States, 254 U. S. 83, 87, in “dealing with a written contract” as 
here, “ plain and comprehensive in its terms” that: 

Men who take million-dollar contracts for Government buildings are neither 
unsophisticated nor careless. Inexperience and inattention are more likely 
to be found in other parties to such contracts than the contractors, and the 
presumption is obvious and strong that the men signing such a contract as 


we have here protected themselves against such delays [or expense] as are 
complained of by the higher price exacted for the work. 


The act of April 10, 1928, may not be invoked to overturn these 
settled principles of law and to authorize or justify this office in 
making report and recommendation to the Congress that an appropri- 
ation be made to pay a contractor any excess over the contract price 
because that contractor incurred a loss rather than a profit in the 
performance of Government contracts for the prices voluntarily 


named and stipulated therein. Therefore, the claim must be, and 
is, denied. 


(A-30415) 


TRAVELING EXPENSES, DIVISION OF—GASOLINE AND OIL 


* An employee of the Government, while traveling in an automobile on official 
business, accompanied by other employees not in a duty status may be 
reimbursed only his pro rata share of the cost of gasoline and oil consumed. 


Decision by Acting Comptroller General Ginn, March 4, 1930: 

John S. Randall, field assistant, C. & R. Coast Guard, has requested 
review of settlement No, 186676 (claim 028924) whereby was allowed 
$4.68 on his claim for $10.90, covering reimbursement of travel 
expenses from March 1 to May 31, 1928, $6.22 being disallowed for 
the reason that travel was by automobile and claimant was accom- 
panied by other persons. 
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It appears that by travel orders dated March 14, April 17, and 
April 24, 1928, Mr. Randall was directed to visit, for the purpose of 
making certain inspections, Coast Guard stations located at Ship 
Bottom, Toms River, and Bayhead; that the field assistant did not 
operate a car and the automobile used on the three trips was owned 
and operated by Mr. Bentham, an officer in charge of Atlantic City 
Coast Guard station; that on the trip from Atlantic City to Bayhead 
there was in addition to the claimant and the driver an enlisted man 
as a passenger; that 814 gallons of gasoline and 1 quart of oil costing 

1.70 and 30 cents, respectively, were used on the trip to and from the 
Ship Bottom station for which there was allowed one-half the cost, 
or $1; that 1814 gallons of gasoline and 2 quarts of oil, costing 
$3.70 and 60 cents, respectively, were used on the trip to and from 
the Toms River station, for which claimant was allowed one-half, or 
$2.15; that 20 gallons of gasoline and 2 quarts of oil costing $4 and 
60 cents, respectively, were used on the trip to and from the Bayhead 
station, for which claimant was allowed one-third, or $1.53, there 
being an enlisted man on this trip in addition to the claimant and the 
officer; and that all expenses, $10.90, were paid by the claimant and 
he has not received any reimbursement therefor from the officer or 
the enlisted man. 

Paragraph 12 of the Standardized Government Travel Regulations 
entitled “Use of own conveyance or that of family, of himself or of 
another employee ” specifically prohibits the payment of a commuted 
expense rate, or reimbursement of hire of conveyance of another 
employee. See 4 Comp. Gen. 116, 271, 370; A-21843, March 8 and 
April 7, 1928. 

Section 11 (b) of the Standardized Travel Regulations which 
provides that where one of the several employees traveling together 
by automobile pays the whole charge and has the subvouchers made 
out to him, that employee is entitled to reimbursement therefor. 
However, these provisions obtain only when the employees thus 
referred to are traveling on official business. Where several employ- 
ces are traveling together reimbursement is authorized as provided 
by the section, supra, on the theory that it is immaterial whether the 
expenses are paid by one or more. Where one of several employees 
traveling together under such circumstances pays the whole charge 
for gasoline and oi! and has the subvoucher made out to him, he is 
entitled to reimbursement therefor. 

There has been no showing, either from the travel orders or the 
evidence submitted in support of the claim, that the officer or the 
enlisted man had any official capacity with reference to the travel 
performed. This fact, however, renders them none the less employees 
of the Government. 

The copies of the travel orders submitted do not indicate that the 
use of an automobile was authorized. However, in view of the fact 
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the claim has received administrative approval, no question will now 
be raised as to lack of authorization. 

The appropriation “ Mileage, etc., Coast Guard, 1928 ” being prop- 
erly chargeable with Mr. Randall’s pro rata share, only, of the 
amount necessarily expended for the gasoline and oil consumed, the 
settlement disallowing $6.22 of the total amount claimed as reim- 
bursement was correct and is sustained upon review. See paragraph 
12, Standardized Government Travel Regulations; 5 Comp. Gen. 110, 
578; 6 id. 259; 7 id. 220. 


* (A-80539) 


TRAVELING EXPENSES—DEPUTY MARSHALS—PERSONAL SERVICE 
OF WRITS 


The provisions of section 279 of the Judicial Code, 36 Stat. 1165, providing that 
service of writs of venire facias by registered mail, where the person 
named in the writ resides at a place elsewhere than at the place where court 
is held, shall be regarded as personal service, do not preclude personal ser- 
vice on jurors when delivery can not be effected by registered mail. Reim- 
bursement of travel expenses incurred by a deputy marshal in carrying out 
a special order to make personal service of such a writ is authorized. 

Decision by Acting Comptroller General Ginn, March 6, 1930: 

United States Marshal Samuel J: Leaphart on December 16, 
1929, applied for review of settlement K-42833-J, dated April 20, 
1929, whereby credit was disallowed for the amount of $7.76 paid 
on voucher 4 of his account for the quarter ended September 30, 
1926, to Deputy Marshal A. J. Bobolsky in reimbursement of ex- 
penses incurred on September 24, 1926, in traveling from Columbia 
to Sumter, S. C., and return, for the purpose of making personal 
service of a writ of venire facias on W. E. Durant, commanding his 
attendance as a petit juror upon the October, 1926, term of the 
United States District Court to be held at Charleston, S. C. 

The records show that the writ in question was mailed to W. E. 
Durant at Sumter on September 10, 1926, Deputy Marshal L. C. 
Hendricks having been reimbursed 20 cents for postage and regis- 
try fee for such service. There was attached to the voucher of 
Deputy Marshal Bobolsky in support of his claim for reimbursement 
of the expenses incurred in making personal service of the writ, an 
uncertified copy of the following court order of December 28, 1925: 

Ordered, That hereafter whenever the summons for any grand or petit 
juror upon whom service is attempted to be made by mail is returned by the 
postmaster, or not delivered to or received by such juror for any reason, or 
whenever it appears that service can not be made upon any such juror by 
mail, the marshal of this court shall forthwith proceed to make due and 
diligent search and inquiry for such juror and serve the said juror personally 
with the summons. 

Exnest F. CocHRran, 


U. 8. District Judge, 
CHARLESTON, S. C., December 28, 1925, 
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It appears from voucher 201, on which he was paid fees as juror, 
that Mr. Durant, in response to the summons, attended as a petit 
juror at Charleston on October 10 to 14, 1926. 

Credit for the expenses incurred by Deputy Marshal Bobolsky 
in making personal service of the jury summons was disallowed 
under section 279 of the Judicial Code, 36 Stat. 1165, which provides: 


Writs of venire facias, when directed by the court, shall issue from the 
clerk’s office, and shall be served and returned by the marshal in person, or 
by his deputy; * * *. Any person named in such writ who resides else- 
where than at the place at which the court is held shall be served by the 
marshal mailing a copy thereof to such person commanding him to attend 
as a juror at a time and place designated therein, which copy shall be regis- 
tered and deposited in the post office addressed to such person at his usual 
post-office address. And the receipt of the person so addressed for such 
registered copy shall be regarded as personal service of such writ upon such 
person, and no mileage shall be allowed for the service of such person. The 
postage and registry fee shall be paid by the marshal and allowed him in 
the settlement of his accounts. 


In letter of January 28, 1930, the marshal states, in further 
explanation of the matter: 


» * * 


The summons addressed to W. EB. Durant was returned by the 
postmaster at Sumter with the statement “ Refused” or “ Unclaimed.” Judge 
E. F. Cochran, presiding in this district, upon being advised of the facts in 
this matter, instrucied me to have this summons served personally because 
it was evident that the juror named was attempting to evade service, and 
conforming with the judge’s instructions I ordered Deputy A. J. Bobolsky 


to proceed and perform personal service on Mr. W. E. Durant, which he forth- 
with did at an expense of $7.76. 


At the time that Judge Cochran gave the instructions to serve personally 
he did not issue a written order but orally instructed the service as performed. 

The summons was received by Deputy Bobolsky in Columbia on Sept. 21, 
1926. An order of court was subsequently issued on Dec. 17, 1929, ordering 
the reimbursement of any expense incurred. 


There was no action taken by the court against Mr. Durant, inasmuch as 
he did appear as a juror and he could not have been positive of the contents 
of the registered letter as he never saw the contents of same. 


The provisions of section 279 of the Judicial Code, supra, after 
providing generally that a juror shall be personally served by the 
marshal, further provides that in cases where the person named in 
the return resides at a distant place service shall be by registered 
mail. Where service is by mail, the cost of postage and registry fee, 
but no mileage, is authorized for allowance to the marshal on account 
of such service. However, the provisions of this section do not 
prohibit personal service of jurors when residing elsewhere than at 
the place where court is held when delivery of the writ sent by 
registered mail can not be effected, but it does preclude reimburse- 
ment of expenses incurred for personal service in such cases when no 
effort is made to effect service by mail. 19 Comp. Dec. 339. 

Where a jury summons sent by registered mail is returned because 
the addressee can not be found, the marshal would not be authorized 
on his own motion, to incur the expense of trying to effect personal 
service, but in the present case, the court, suspecting that the 
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addressee had refused the registered mail summons in an attempt to 
evade jury service, ordered the marshal to make personal service of 
the writ. Under such circumstances the marshal is entitled to 
credit in his accounts for the amount of the expense incurred in 
effecting the special order to make personal service of the writ. 

Upon review, the.sum of $7.76 is certified for credit in the mar- 
shal’s accounts. 


(A-30624) 


ENLISTMENT ALLOWANCE—TRAVEL ALLOWANCE—MARINE 
CORPS ENLISTED MEN 


To be entitled to the enlistment allowance upon extension of enlistment, as 
provided in section 9 of the act of June 10, 1922, 42 Stat. 629, an enlisted 
man in the Marine Corps must be entitled to an honorable discharge on 
the date the extension becomes effective. 

An enlisted man of the Marine Corps who was absent in the hands of the 
civil authorities serving a sentence upon conviction of a criminal offense 
when his enlistment for four years, which had been extended two years, 
expired, was not at such time entitled to an honorable discharge and is 
not entitled to the enlistment allowance. 

An enlisted man of the Marine Corps who is absent in the hands of the civil 
authorities serving a sentence upon conviction of a criminal offense when 
his original enlistment for four years, which had been extended for two 
years, expired, the original enlistment having merged with the extension, 
is entitled to a travel allowance as upon discharge at expiration of 
enlistment. 


Acting Comptroller General Ginn to Lieut. Col. R. B. Putnam, United States 

Marine Corps, March 7, 1930: 

There has been received your letter of January 27, 1930, request- 
ing decision whether Pvt. William J. Peck, United States Marine 
Corps, is entitled to travel allowance and enlistment allowance under 
circumstances as follows: 


Private William J. Peck, U. 8. Marine Corps, was accepted for enlistment 
at Des Moines, lowa, and enlisted at marine barracks, Parris Island, 8S. C., 
September 1, 1925, to serve four years. April 6, 1929, this enlistment was 
extended for two full years with an absence of twenty-one days under N. D. 
G. O. No. 155 to be made good. July 8, 1929, while serving at marine bar- 
racks, Quantico, Va., and on authorized liberty in the city of Fredericksburg, 
Va., said liberty to expire at 6.00 a. m., July 5, 1929, he was arrested by the 
civil authorities and charged with the unlawful possession of ardent spirits. 
July 4, 1929, he was found guilty of this charge and sentenced to thirty days 
confinement, a fine of $50.00 and costs. Not being able to pay the fine and 
costs, he was remanded to Camp No. 11, Culpeper, Va., to serve his confine- 
ment and work out his fine and costs. August 22, 1929, his discharge as un- 
desirable was recommended by the commanding general, marine barracks, 
Quantico, Va., but was disapproved by the major general commandant. Novem- 
ber 29, 1929, upon completion of his sentence, he was released to a guard from 
marine barracks, Quantico, Va., returned there, and no disciplinary action 
directed, but his discharge recommended. His extension of enlistment pre- 
cluded this, so disciplinary action was then directed and on January 7, 1930, 
he was tried by summary court-martial for absent over leave from 6.00 a. m. 
July 5, 1929, for a period of 146 days and 18 hours, sentenced as mitigated 
to lose $7.00 per month for 6 months, and to be discharged with a bad conduct 
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discharge. The bad conduct discharge was further remitted on 6 months pro- 
bation as to a satisfactory record. At present he is serving at the marine 
barracks, Quantico, Va., on his probationary period. 

Although Private Peck actually was at Culpeper, Va.,- absent over leave 
and in the hands of civil authorities, convicted, and serving sentence when 
his extension of enlistment began to run, it is the opinion of this office that 
he is entitled to travel allowance from the marine barracks, Quantico, Va., 
to Des Moines, Iowa, and to $75.00 enlistment allowance. But owing to the 
involved circumstances, and the fact that the Government has reserved the 
right to cancel such extension of enlistment at any time within six months 
should his record prove unsatisfactory to his commanding officer, no settlement 
will be made until decision by you of the points in question. 


The major general commandant in second indorsement of Febru- 
ary 5, 1930, made the following statement: 

The statement in the basic letter that “the Government has reserved the 
right to cancel such extension of enlistment at any time within six months 
should his record prove unsatisfactory to his commanding oflicer”’ is in error. 
The man is serving on his extension of enlistment, and his discharge by 
sentence of a summary court-martial is held in abeyance for six months 
subject to good conduct. 

The enlistment allowance provided in section 9 of the act of June 
10, 1922, 42 Stat. 629, is payable to enlisted men of the Marine 
Corps otherwise entitled to honorable discharge on first extension 
of enlistment for two, three, or four years. 2 Comp. Gen. 258. 
Travel allowance as provided in the act of September 22, 1922, 42 
Stat. 1021, is payable to an enlisted man of the Marine Corps upon 
expiration of an original enlistment which was extended for a period 
of two, three or four years. 7 Comp. Gen. 663. An enlistment 
allowance payable upon a first extension is computed on a man’s 
rating when the extension becomes effective, and the travel allow- 
ance is computed from the man’s duty station on date the original 
period of enlistment expires. 7 Comp. Gen. 439. 

The act of August 29, 1916, 39 Stat. 580, as amended by the act 
of July 1, 1918, 40 Stat. 717, provides: 

Hereafter no officer or enlisted man in the Navy or Marine Corps in active 
serv.ce who shall be absent from duty on account of injury, sickness, or disease 
resulting from his own intemperate use of drugs or alcoholic liquors, or other 
misconduct, shall receive pay for the period of such absence, the time so absent 
and the cause thereof to be ascertained under such procedure and regulations 
as may be prescribed by the Secretary of the Navy: Provided, That an enlist- 
ment shall not be regarded as complete until the enlisted man shall have made 
good any time in excess of one day lost on account of injury, sickness, or 
disease resulting from his own intemperate use of drugs or alcobolic liquors, 
or other misconduct. 

The proviso to this act was not repealed by the act of May 17, 1926, 
44 Stat. 558. 

Loss of time as provided in this act automatically extends a man’s 
enlistment to the extent of time so lost. 4 Comp. Gen. 1026; 7 id. 
91. In this case the original enlistment, had no time been lost on 
account of injury, sickness, or disease resulting from the man’s own 
intemperate use of drugs or alcoholic liquors or other misconduct, 
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would have expired August 31, 1929; but having lost 21 days from 
such cause, his enlistment was automatically extended 21 days or 
until September 21, 1929. 

Under the act of August 22, 1912, 37 Stat. 331 (sec. 184, Title 34, 
U. S. Code), providing for extensions of enlistments by the men in 
the Navy and Marine Corps and giving to men so extending their 
enlistments a right “to receive the same pay and allowances in all 
respects as though regularly discharged and reenlisted immediately 
upon expiration of their term of enlistment,” the payment of the pay 
and allowances so authorized is subject to the same restrictions and 
qualifications as exist in case of actual discharge and reenlistment. 
Section 9 of the act of June 10, 1922, 42 Stat. 629, authorized enlist- 
ment allowance to enlisted men of the United States Marine Corps 
“honorably discharged,” and who reenlist within the time limit 
prescribed. To be entitled to enlistment allowance based on exten- 
sion of enlistment, a man at the time the extension becomes ef- 
fective must be entitled to an honorable discharge. At the time 
Peck’s original enlistment expired, September 21, 1929, he was absent 
in the hands of civil authorities serving a sentence upon conviction 
of a criminal charge. He was not, therefore, otherwise entitled to an 
honorable discharge at that time, and is not entitled to enlistment 
allowance. 

Peck’s original enlistment having merged with the extension of 
enlistment, he is entitled to travel allowance as upon discharge at 
expiration of enlistment. 


(A-80732) 


CONTRACTS—AMOUNTS—FORMAL AND INFORMAL—TIILING IN 
GENERAL ACCOUNTING OFFICE 


The provisions in the several statutes authorizing certain departments and 
independent establishments of the Government to make purchases in the 
open market without compliance with section 3709, Revised Statutes, when 
for less than specified amounts, do not authorize the making of purchases 
exceeding those amounts, except in case of an emergency, without enter- 
ing into contracts therefor, either formal or informal, which when ac- 
complished are for filing in the General Accounting Office as required by 
section 3743, Revised Statutes. 















Acting Comptroller General Ginn to the Commissioners of the District of 
Columbia, March 7, 1930: 


In the audit of the accounts of J. R. Lusby, disbursing officer, Dis- 
trict of Columbia, for the second quarter, 1929, there has been dis- 
closed a procedure that is apparently being followed in the purchasing 
office of the District of Columbia, with respect to the procuring of 
purchases exceeding $25 in amount, that appears to be in contraven- 
3565°—30-—26 
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tion of law and the decisions of this office prescribing the procedure 
to be followed in such matter. 

Exceptions have been taken to payments made on vouchers 3185, 
8243, 3457, 3461, 3493, 3548, 3552, October, and 8270, November, 1929, 
accounts of Mr. Lusby, on which payments were made to different 
concerns in excess of the limit of $25 authorized by the act of March 
2, 1911, 36 Stat. 975, to be made in the open market without adver- 
tising. An examination of these vouchers shows that with the excep- 
tion of voucher 8270, the supplies for which payments were made were 
secured in accordance with section 4 (b) and (c) of the method stated 
on the reverse side of the vouchers, that is, “ Without advertising, it 
being impracticable to secure competition ” because “ The articles are 
patented or copyrighted and not on sale by dealers, but by the owners 
of the patent or copyright or their agents or assigns alone, at fixed 
and uniform price,” and “There is only one dealer within a prac- 
ticable distance from whom the articles can be obtained,” and that the 
supplies for which payment was made on voucher 8270 were secured 
in accordance with section 5 C of the method stated on the reverse of 
the voucher, that is, “ Without advertising; under authority to make 
purchases to the amount of twenty-five dollars without obtaining 
competition ” and “ under less formal agreement.” 

The amounts paid on the foregoing vouchers range from $63 to 
$999.89, and no contracts either formal or informal appear to have 
been entered into covering the supplies paid for thereon. The 
manner in which the supplies in question were procured as indicated 
on the vouchers, indicates that there exists in the purchasing office 
of the District of Columbia the view that when for any reason the 
advertising for competitive bids for the furnishing of supplies for 
the District of Columbia may be dispensed with, there is no neces- 
sity for. written contracts for such supplies, even though the value 
of the supplies exceeds $25 in amount. 

While under the act of March 2, 1911, if the aggregate of the 
purchases to be made or services to be rendered does not exceed 
$25 in amount, and when there exists an emergency in the service 
that will not admit of delay incident to advertising, or if competi- 
tion can not be secured by advertising, due to the proprietary 
nature of the articles desired, or for other like reasons, the necessity 
for advertising as required by section 3709, Revised Statutes, may 
legally be dispensed with, there is no authority for the making of 
purchases under such circumstances, unless there exists an actual 
emergency, when such purchases exceed $25 in amount without a 
written contract therefor, either formal contract or proposal and 
acceptance. In other words it is only in cases of actual emergencies 
of authorized open market purchases of less than $25 that the filing 
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of written evidence of the terms of the contracts in some form is 
not required. 

Section 3748, Revised Statutes, requires that all contracts to 
be made by virtue of any law and requiring the advance of money 
in any manner connected with the settlement of public accounts 
shall be deposited with the accounting officers of the Government 
within 90 days after their respective dates, and in 9 Comp. Gen. 
46, it was said the purpose of this section of law is to provide the 
basis for the audit of expenditures made in fulfillment of Govern- 
ment obligations; that it is fundamental that there be written 
evidence of all Government obligations on which payments are to 
be made so that the Government be not in the position of relying 
upon the memory or recollection of some officer or employee to 
establish the terms of its obligations; and that it is this written 
evidence that is required to be filed in this office for use in the audit 
and settlement of claims and accounts. See also 5 Comp. Gen. 130. 

With respect to the payment made on voucher 8270, it appears 
that the purchases were made under an informal agreement by 
reason of the fact the cost of each of the articles procured was less 
than $25, but it is noted that the order or orders for the articles 
paid for on that voucher were given the same day to the same 
concern. In this connection, attention is invited to 5 Comp. Gen. 
41, holding, with reference to Interior Department purchases, that 
the law authorizing that department to make purchases not exceed- 
ing $100 in amount in the open market without regard to sections 
3709 and 3744, Revised Statutes, did not authorize a succession of 
small purchases merely to avoid compliance with said sections of 
the Revised Statutes. The same ruling applies with equal force 
and effect to purchases made by the District of Columbia without 
advertising. 

In view of the foregoing, it may be stated that in making pur- 
chases for the needs of the District of Columbia, except when the 
value of the article or articles does not exceed $25 in amount or 
when there exists an actual emergency such as will not permit the 
delay incident to advertising, and written contract, the transaction 
must be evidenced by some form of written agreement, either formal 
contract or less formal agreement, such as proposal and acceptance, 
which, when accomplished, must be filed in this oflice as required by 
law. 

This matter is brought to your attention at this time with the 
object in view of affording an opportunity for having corrected the 
practice that appears to be in vogue in the purchasing office of the 
District of Columbia in not complying with the clear intent of the 
law and with the decisions of this office respecting the entering into 
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and filing in this office of formal or informal contracts covering the 
procuring of supplies when the value of such supplies exceeds $25 
in amount. 

The payments made on the vouchers above referred to, appearing 
not to be objectionable on other grounds, the disbursing officer will 
be given credit in his accounts therefor and for such other like 
expenditures that may be made prior to the date of this letter but 
not thereafter. 


(A-30763) 
TRAVELING EXPENSES—AIR TRAVEL—ARMY OFFICER 


Where an officer of the Army was directed to proceed by Government airplane 
from Langley Field, Va., to Mexico City, Mexico, for the purpose of par- 
ticipating in “ Aer.al Week” at Mexico City, a temporary duty in excess 
of 72 hours, he is entitled only to reimbursement, under the act of July 
11, 1919, 41 Stat. 109, for expenses actually and necessarily incurred 
while traveling to and from such temporary duty station, and may not be 
paid a per diem allowance while at Mexico City under the provisions 
of section 12 of the act of June 10, 1922, 42 Stat. 631. 


Acting Comptroller General Ginn to Lieut. A. D. Miller, United States Army, 
March 8, 1930: 


There has been received your letter of February 18, 1930, re- 
questing decision whether you are authorized to make payment 


on a voucher transmitted therewith in favor of Second Lieut, Marion 
Huggins, Air Corps, United States Army, for $135.35, reimburse- 
ment of traveling expenses incurred in traveling by Government 
airplane from Langley Field, Va., to Mexico City, Mexico, December 
5 to 9, 1929, and return to Langley Field December 19 to 24, 1929, 
and per diem of $6 at Mexico City, December 10 to 18, 1929, in 
connection with participation in “ Aerial Week” at Mexico City, 
Mexico, under the provisions of paragraph 1, Operations Orders 
No. 110, Headquarters, Langley Field, and Second Wing Air Corps, 
Langley Field, Va., dated December 5, 1929, and Special Operations 
Orders No. 238, Headquarters, Advanced Flying School, and Tenth 
School Group, Kelly Field, Tex., dated December 6, 1929, as follows: 

Operations Orders No. 110. 

1. Pursuant to authority contained in radiogram, Adjutant General’s Office, 
Washington, D. C., dated December 5, 1929, to the communding officer, Langley 
Field, Hampton, Virginia, the fullowing named Air Corps personnel: 

Pilots 
Second Lieutenant M. M. Burnside, Air Corps. 
Second Lieutenant Marion Huggins, Air Corps. 


Mechanics 
Staff Sergeant Henry L. West, 6036814, 20th Bomb. Sqd. 
Corporal Plato R. Miller, R-412015, 20th Bomb. Sqd. 


will proceed by air via the best available air route in an LB-7 type airplane 
from this station Langley Field, Hampton, Virginia, to Kelly Field, Texas, 
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reporting upon arrival to Major Clarence L. Tinker, Air Corps, for the pur- 
pose of proceeding under h.s command by air to Mexico City, Mexico, on 
the invitation of the Mexican Government to participate in “Aerial Week” 
at that place. Plane and personne! should arrive at Kelly Field not later than 
December 6th, 1929. 

Payment of actual and necessary expenses not exceeding eight ($8.00) dollars 
per day under the provisions of paragraph 3 (B) 2 and paragraph 9, Army 
Regulations 35-4820 dated September 24, 1928, authorized for the officers and 
travel by air is a proper charge to AG 1 P 5073 A 80-0. It being impracticable 
to carry the necessary facilities for messing and shelter, the enlisted men 
mentioned herein will be veimbursed for actual and necessary expenses not 
exceeding eight ($8.00) dollars per day while traveling by air and same is 
chargeable to QM 3528 P 4615 A 3-0 and FD 703 P 3130 A 1-0. 


Special Operations Orders No. 238. 


1. Pursuant to authority contained in Army Regulations 95-15 and instrue- 
tions contained in radiogram from the Adjutant General, U. S. Army, Wash- 
ington, D. C., to the commanding officer, Kelly Field, Texas, dated November 
80, 1929; the following-named officers, Air Corps, pilots, with passengers and 
airplanes as indicated, will proceed by air, via the best available air route, on 
or about December 7, 1929, to Mexico City, Mexico, for the purpose of par- 
ticipating in Aerial Day at that place December 10, 1929, to December 15, 1929; 
and upon completion of this duty, on or about December 15, 1929, all airplanes 
and personnel will return to their proper stations: 


Pilot Passengers Airplane 


Clarence L. Tinker, major, A. C.......... Solo P1-D #1 
Howard K. Ramey, Ist It., A. C Leo R. Crevier, mstr. sgt. R-1269578 | O2H AC #28-162, 
42nd Seh. Sq. 
Julius T. Flock, 2nd it., A. C John J. Liecheay, sgt. 6725922 (3rd Attack | A-3 #100. 
(3rd Attack Group.) Gp.). 
Marvin M. Burnside, 2nd It., A. C Marion Huggins, ane It., A. C., H. L. | LB-7. 
(Langley Field.) Wet. sgt., A. C., P. B. Miller, epl., 


Cc 
(Langley Field.) 


All planes will be completely equipped with armament less ammunition. 

All planes will land at Valbuena Field, Mexico City, Mexico, not later than 
December 9, 1929. 

Major Tinker will report arrival of the above planes to the U. S. military 
attaché, Mexico City. 

Actual and necessary expenses not to exceed $8.00 per day under the 
provisions of paragraph 3—b 2 and paragraph 9, Army Regulations 35-4820 is 
authorized for the above-named officers for so much of the travel as is per- 
formed by air and payment when made is chargeable to procurement authority 
AC 1 P 5073 A 80-0. A fiat per diem of six dollars per day is authorized the 
above-named officers for the period of temporary duty in Mexico City and is 
chargeable to procurement authority AC k P 5040 A 80-0. 

Reimbursement for actual and necessary expenses not exceeding eight dol- 
lars per day will be paid the above-named enlisted men for so much of the travel 
as is made by air and payment when made is chargeable to procurement au- 
thorities QM 3528 P 4615 A 3-0 and FD 703 P 3130 A 1-0. Reimbursement 
of monetary allowances in lieu of rations and quarters will be paid the above 
named enlisted men for the period of detention at Mexico City, and payment 
when made is chargeable to procurement authorities QM 4 P 4615 A 3-0 and 
FD 702 P 3130 A 1-0. 

The journey directed is necessary in the military service. 


The voucher submitted shows that pursuant to these orders Lieu- 
tenant Huggins left Langley Field December 5, 1929, at 7 a. m. and 
arrived at Mexico City at 12 noon December 9, 1929, stopping en 
route at Pope Field, N. C.; Atlanta, Ga.; Maxwell Field, Ala.; 
New Orleans, La.; Houston, Tex.; Brownsville, Tex.; and Tampico, 
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Mexico. Returning he left Mexico City 1.30 p. m. December 19, 
1929, and arrived at Langley Field at 1.30 p. m., December 25, 
1929, stopping en route at San Luis Potosi, Mexico; Ringgold, Tex.; 
Devine, Tex.; Kelly Field, Tex.; Fort Crocket, Tex.; New Orleans, 
La.; Maxwell Field, Ala.; Timmonsville, S. C.; and Pope Field, 
N. C. His schedule of expenses, certified as being just and true 
in all respects, and actually paid by him, is itemized to show 
amounts expended, and for which reimbursement is claimed for 
breakfasts from 50 cents to $1.50 each, for lunches from $1 to $2.75 
each, dinners from $1.40 to $3.50 each, and lodging for two nights 
at $4 each, one night at $5, and one night at $2.25. The actual ex- 
penses for each full day, where expense was incurred for lodging, 
and where it was not, exactly totaled $8, the maximum authorized 
allowance. The aggregate amount claimed, including $6 per diem 
for nine days, was $140.65, but a difference of $5.30 was deducted 
therefrom on account of expenses claimed for meals and tips at 
Mexico City. 

You suggest that the question for decision is whether reimburse- 
ment for attendance at “Aerial Week” is within the prohibition of 
section 8 of the act of June 26, 1912, 37 Stat. 184, reading as follows: 

No money appropriated by this or any other act shall be expended for 
membership fees or dues of any officer or employee of the United States or of 
the District of Columbia in any society or association or for expenses of 
attendance of any person at any meeting or convention of members of any 
society or association, unless such fees. dues, or expenses are authorized to 
be paid by specific appropriations for such purposes or are provided for in 
express terms in some general appropriation. 

Certain selected officers and enlisted men of the Army were di- 
rected to proceed in four Army airplanes, completely equipped with 
armament less ammunition, for the purpose of participating in 
“Acrial Week,” held at Mexico City. These orders would indicate 
that the travel directed by Government airplanes was for the pur- 
pose of participating in aerial maneuvers, and there appears nothing 
in the orders or elsewhere in the vouchers and papers transmitted 
therewith which would show or indicate that “Aerial Week” was 
a meeting or convention of members of any society or association, 
and on the facts presented there is no showing that reimbursement 
of expenses incurred in connection with the travel directed is pro- 
hibited by the act of June 26, 1912, cited by you. 

The travel directed in this case was by Government airplane, for 
which the only form of reimbursement is for actual and necessary 
expenses within the limits fixed by the act of July 11, 1919, 41 
Stat. 109, 8 Comp. Gen. 225. The fact that part of the travel was 
outside the limits of the United States in North America does not 
take the travel by air out of the provisions of this act, nor does 
it make applicable thereto the provisions of section 12 of the act of 
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June 10, 1922, 42 Stat. 631, as amended by the act of June 1, 1926, 
‘44 Stat. 680, so as to authorize the payment of a per diem of $6 
while performing duty at a foreign station. Lieutenant Huggins 
having been delayed in the performance of the duty enjoined in 
excess of 72 hours, he was in a travel status, entitling to reimburse- 
ment only while traveling to and returning from his temporary duty 
station at Mexico City. A. R. 35-4820, paragraph 9; Executive 
order March 10, 1927; 9 Comp. Gen. 163; 3 id. 401. The payment 
of per diem of $6 claimed for nine days at Mexico City in the 
amount of $54 is not authorized. The payment of expenses actually 
and necessarily incurred while traveling from Langley Field to 
Mexico City, and while returning from the latter place to Langley 
Field may be reimbursed on the voucher returned herewith, if it 
is otherwise correct. 


(A-30380) 


VETERANS’ BUREAU—INSURANCE—ESCHEAT—ILLEGITIMATES 


In determining whether war risk insurance if paid to the estate of the insured 
who was an illegitimate and died intestate, unmarried and without issue, 
would escheat to the State of the residence of the insured having a statute 
providing that “ Bastards shall be capable of inheriting and transmitting 
inheritance on the part of their mother, as if lawfully begotten,” which 
has never been construed by the courts of that State as constituting the 
collateral heirs of the deceased mother also as heirs of the illegitimate, 
there will be applied the rule based on the weight of authority that the 
collateral heirs of the deceased mother may not inherit the estate of the 
illegitimate, and as the insurance might escheat to the State under such 
circumstances, payment thereof by the United States is prohibited under 
the terms of section 303 of the World War veterans’ act, as amended by 
the act of March 4, 1925, 43 Stat. 1310. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

March 10, 1930: 

There is before this office for consideration in the preaudit the 
war risk insurance case of Carl E. Dobbins, C—307620, in which a 
lump sum award of $10,000 has been administratively approved in 
favor of the administrator of the estate of the deceased veteran, in- 
volving the question whether the insurance escheated to the United 
States under the provisions of section 303 of the World War vet- 
erans’ act as amended by the act of March 4, 1925, 43 Stat. 1310, pro- 
viding, in so far as here material, as follows: 

If no person within the permitted class be designated as beneficiary for 
yearly renewable term insurance by the insured either in his lifetime or by his 
last will and testament, * * * there shall be paid to the estate of the in- 
sured the present value of the monthly instalments thereafter payable, said 
value to be computed as of date of last payment made under any existing 
award: * * * Provided further, That in cases when the estate of an in- 
sured would escheat under the laws of the place of his residence the insurance 
shall not be paid to the estate but shall escheat to the United States and be 


credited to the military and naval insurance appropriation. This section shall 
be deemed to be in effect as of October 6, 1917. 
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The veteran, while in the military service, applied for and was 
granted $10,000 term insurance for which he named himself as bene- 
ficiary. He died August 9, 1919, while in the military service, a 
resident of West Virginia, intestate, unmarried and without issue. 
He was the illegitimate and only child of one Julia Dobbins, who 
predeceased him in 1902. When making application for insurance 
he requested that his insurance certificate be sent to Liza A. Watkins, 
a friend, living at Itman, W. Va.,to whom his body was sent and by 
whom buried. This woman claimed his insurance in 1919, but as 
she was not designated as beneficiary and was not within the per- 
mitted class, her claim was, of course, denied. The insurance was not 
otherwise awarded in monthly installments prior to March 4, 1925, the 
date of the above-quoted statute, for the reason that the bureau was 
unable to locate any one within the permitted class of beneficiaries 
as enumerated in section 402 of the war risk insurance act, as 
amended. In 1928 inquiry was made by one H. W. Dushkoff, attor- 
ney, apparently on behalf of a niece of the deceased mother of the 
veteran, and proof is now with the record that this attorney has been 
appointed in West Virginia as the administrator of the veteran’s 
estate. The bureau proposes payment of the insurance in a lump 
sum to this administrator under the provisions of section 303 of the 
World War veterans’ act, as amended, stra. Those claiming under 
the estate are alleged to be a brother and sister of the veteran’s 
mother and children of a number of deceased brothers and sisters of 
the veteran’s mother. 

Section 3905 of the West Virginia Code (1913, acts 1882 C. 94), 
provides as follows: 

Bastards shall be capable of inheriting and transmitting inheritance on the 
part of their mother, as if lawfully begotten. 

The question in this case is whether under this State statute of 
West Virginia, the domicile of the veteran, he could have transmitted | 
his estate to the brothers and sisters and nieces and nephews of his 
mother who predeceased him. If not, the insurance in this case might 
escheat to the State of West Virginia, and, accordingly, would escheat 
to the United States under the above-quoted section of the World 
War veterans’ act. 

I have found no West Virginia cases construing this State statute. 
The bureau apparently has based its award on the Virginia case of 
Garland v. Harrison, 8 Leigh 368, decided by the Court of Appeals 
of Virginia in May, 1837, construing an identical statute adopted in 
1785, at the time when the present State of West Virginia was a part 
of the State of Virginia, which decision held as follows [quoting from 
the syllabus] : 


Under the statute of Virginia directing the course of descents, bastards are 
capable of transmitting inheritance on the part of their mother; and where a 
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bastard dies intestate, leaving no children or descendants, but leaving his mother 
surviving, and two bastard brothers by other fathers, the estate will pass to 
the mother and the two bastard brothers. 

In such case the two bastard brothers, being regarded as of the half blood 


only, will each inherit only half so much as the mother. 

This case is cited with approval in at least two later cases but in 
which the facts are not similar to the facts in the present case, to wit, 
Bennett et al. v. Toler et al., 15 Grat. 588, 605, and Hepburn v. Dun- 
das, 13 Grat. 219. 

In the opinion of the court in the first cited Virginia case, page 379, 
there was specifically repudiated the definition of the words “on 
the part of the mother ” appearing in the State statute of Virginia, 
which had previously been announced in 1820 by the Supreme Court 
of the United States in the case of Stevenson’s Heirs v. Sullivant, 
5 Wheat. 207, 260, which was as follows: 

In the construction of this section, it is never to be lost sight of, that the 
appellants are to be considered as bastards, liable to all the disabilities to which 
the common law subjects them, as such, except those from which the section 
itself exempts them. Though illegitimate, they may inherit and transmit in- 


heritance, on the part of the mother, in like manner as if they had been law- 
fully begotten of the mother. What is the legul exposition of these expressions? 


We uiderstand it to be that they shall have a capacity to take real property 
by descent immediately or through their mother in the ascending line; and 
transmit the same to their line as descendants, in like manner as if they were 
legitimate. This is uniformly the meaning of the expressions, “on the part of 
the mother or father,” when used in reference to the course of descent of reil 
property, in the paternal or maternal line. * * * The object of the legis- 
lature would seem to have been, to remove this impediment to the transmission 
of inheritable blood from the bastard in the descending line, and to give him 
a capacity to inherit in the ascending line, and through his mother. * * 

In neither the case cited by the Supreme Court nor the case con- 
sidered by the Virginia court was there specifically involved the 
question here disclosed, to wit, whether the collateral heirs of the 
deceased mother might inherit the estate of the illegitimate. In the 
case before the Virginia court the mother was living and shared in 
the estate. In the case before the Supreme Court the mother was 
dead and her children, not her brothers and sisters, were denied the 
estate of the illegitimate. There has been found no subsequent ex- 
pression by the Supreme Court of the United States, under the Vir- 
ginia statute. Based solely on the reasoning used by the Virginia 
court, there can be no doubt but that the court considered the col- 
lateral heirs of the mother as entitled to the estate of her illegitimate 
child, particularly where an escheat to the State would otherwise 
occur. See page 370 of the Virginia decision. And if in the case 
before the Virginia court there had been involved the claims of the 
brothers and sisters, nephews and nieces of the mother, as in this 
case, this office would not be disposed to question the right of the ad- 
ministrator of the estate in this case under the maxim of stare de- 
cisis, and the general principle that the adoption by ene State of a 
statute of another State usually carries with it the judicial construc- 
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tion thereof at least until the State adopting the measure has other- 
wise construed the same. But in Lewis’ Sutherland Statutory Con- 
struction, 2d edition, section 486, it is stated: 


The maxim of stare decisis applies only to decisions or points arising and 
decided in causes; it has been held not to extend to reasoning, illustrations, 
and references in opinions. * * * The reasoning adopted, the analogies 
and illustrations presented in real or supposed cases, in an opinion, may be 
used as argument in other cases, but not as authority. * * * A judicial 
decision is to be regarded as conclusive not only of the point presented in 
argument and expressly decided, but of every other proposition necessarily 
involved in reaching the conclusion expressed. * * 

























Accordingly, in the instant case this office may not accept as settled 
in West Virginia that the collateral heirs of the deceased mother of 
an illegitimate may inherit his estate, particularly war risk insur- 
ance. Of the two cases above mentioned, the facts in the case before 
the Supreme Court more nearly coincide with the facts here dis- 
closed. And in Kentucky (admitted June 1, 1792, under authority 
of the act of February 4, 1791, 1 Stat. 189) which also was a part 
of Virginia at the time the original Virginia statute was adopted 
(1785), the consistent rule is stated in the case of Croan et al. v. 
Phelps et al., 23 L. R. A. 753, as follows [quoting from the syllabus] : 

A statute providing that “ bastards shall be capable of inheriting and trans- 
mitting an inheritance on the part of or to the mother” does not provide for 
the transmission of the estate through the mother to her collateral kindred. 

See also Kentucky case of McSurley v. Venters, 104 S. W. 365, 
866, holding as follows [quoting from the syllabus] : 

Under Gen. St. c. 31, sec. 5, in force in 1892, providing that bastards should 
be capable of inheriting and transmitting an inheritance on the part of or to 
the mother, a bastard’s collateral kindred, his uncles and aunts, were incapable 
of inheriting from him, and if he left no direct descendants, his mother being 
dead, his land escheuted to the commonwealth. 

The principle on which the cases denying the right of inheritance 
to the collateral kindred of the mother rest is that the mother is 
considered as having established a new family with the birth of the 
illegitimate, of which she is the head, and that her relatives are pre- 
sumed not to have recognized any relationship with the illegitimate, 
and consequently are not his heirs. 

In the L. R. A. notes to the first cited Kentucky case, there are 
set forth references to the judicial cases construing various State 
laws, particularly the words “on the part of the mother” and it is 
apparent that in a great majority of cases the heirs of the mother 
are excluded from participating in the estate of the illegitimate. 
The first paragraph of this note is as follows: 
















In construing the phrase illegitimates may inherit and transmit inheritance 
“on the part of the mother,” there is some conflict of author.ty, many cases 
holding with the main case for a strict construction of this statute and extend- 
ing its provisions no farther than absolutely required under the words of the 
act, as in Jackson vy. Jackson, 78 Kentucky 390, 39 Am. Rep. 246; Scroggin v. Allan, 
2 Dana 303; Allen v. Ramsey, 1 Met. (Ky.) 685; Berry v. Owens, 5 Bush. 452; 
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Bent vy, St. Vrain, 30 Mo. 268; Gibson v, Moulton, 2 Disney (Ohio) 158; Curtis v. 
Hewins, 11 Met. 294; Grubb’s App. 58 Pa. 56; Steckel’s App. 64 Pa. 493; 
Stover v. Boswell, 3 Dana 233; Sutton v. Suiton, 87 Ky. 216; Remmington v. 
Lewis, 8 B. Mon. 606; Little v. Lake, 8 Ohio 289. 

See also the case of Blair et al. v. Adams et al., 59 Fed. Rep. 243, 
wherein it was held [quoting from the syllabus]: 

A statute declaring that bastards “shall be capable of inheriting from and 
through their mothers and of transmitting estates * * * in l.ke manner 
as if they had been lawfully begotten of such mothers” (Rev. St. Tex. art. 
1657) gives a bastard no capacity to transmit his estate through his deceased 
mother, to her surviving brothers and sisters. 

Even under a statute of Pennsylvania providing that the mother 
and her illegitimate child shall be the next of kin of each other, it 
has been held that the brothers and sisters of the mother of the 
illegitimate do not inherit the estate of the illegitimate. 58 Pa. 55. 
See, also the general principles with supporting cases stated in 7 
Corpus Juris 964. 

The clearest cases where the collateral heirs of the mother have 
been held to be entitled are those where the State statutes specifically 
so provide. See for instance the case of Osborne v. McDonald, 159 
Fed. Rep. 791, 794, construing section 3306 of the Code of Laws of 
Washington State, providing as follows: 

If any illegitimate child shall die intestate without lawful issue, his estate 
shall descend to his mother or in case of her decease to her heirs at law. 

This case was affirmed by the Circuit Court of Appeals, 167 Fed. 
Rep. 894. See, also, generally the case of The Lessee of Brewer v. 
Blougher et al., 10 Law. Ed. 408. 

In view of the rules as supported by the great weight of authority, 
and as there has been found no controlling case decided in West 
Virginia under the State statute in question, this office must conclude 
that as the term insurance in this case might escheat to the State 
of West Virginia if payment were made to the administrator of 
the estate of the veteran, there has been an escheat of the insurance 
to the United States under the provisions of section 303 of the World 
War veteran’s act, as amended, supra. Accordingly, the proposed 
payment to the administrator of the estate of the insured is not 
approved, and the estate will be left to its recourse in the United 
States District Court as provided by law. 

If a suit shall be filed against the United States in this case, in 
addition to the weight of authority as above set forth, there should 
be specifically called to the attention of the court the peculiar facts 
disclosed in this case, showing particularly that the insured desig- 
nated himself as beneficiary, which in his case, he having no heirs, 
in effect constituted the insurance only against the happening of 
his permanent total disability; also, that he had not been for years 
in touch with, and did not know the whereabouts of, any of his 
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mother’s relatives; that he requested his insurance certificate to be 
sent to a stranger in blood; and that his body was sent to and buried 
by this same stranger in blood; all of which tend to show that there 
was little probability the insured would have devised any of his 
estate to his mother’s relatives—a point which has been made in 
some of the cases permitting the collateral heirs of the mother to 
inherit the estate of an illegitimate child. 


(A-30597) 
CONTRACTS—LIQUIDATED DAMAGES 


A disbursing officer of the Government should not deposit to the credit of the 
Treasurer of the United States amounts deducted as liquidated damages 
under a contract, but should permit such deductions to remain in the,ap- 
propriation charged with the balance of the contract price so as to be 
available for payment to the contractor in the event it is finally concluded, 
under the terms of the contract and the facts of delay, that the contractor 
is not chargeable with liquidated damages. 


Comptroller General McCarl to the Secretary of War, March 11, 1930: 
There has been received in this office a copy of Finance Bulletin 
No. 4, dated January 31, 1930, issued by the Chief of Finance, War 
Department, publishing a memorandum dated January 27, 1930, 
from The Adjutant General of the Army, to the effect that A. R. 


35-6040, dated March 24, 1922, was changed to read in subpara- 
graph (0), as follows: 


When damages provided for in contract—Whenever, under a standard Gov- 
ernment form of contract containing a provision for liquidated damages, the 
contractor fails for any reason to execute completely the contract within the 
period stipulated, the disbursing officer should charge the gross amount of the 
contract to the proper appropriation or appropriations; make deduction of the 
liquidated damages covering the entire period of delay, regardless of cause; and 
deposit the amount deducted as liquidated damages to the credit of the Treas- 
urer of the United States as miscellaneous receipts. Any protest made by the 
contractor against the deduction of liquidated damages should be forwarded, 
together with a statement of all payments made, citations to all vouchers, and 
a detailed statement from the contracting oflicer, through the Chief of Finance, 
to the General Accounting Office for settlement as a claim. In connection with 
such claim the disbursing officer should furnish information, if such be the 
case, that the amount of the deduction was deposited as miscellaneous receipts, 
with appropriate citation to the monthly account covering such deposit. 


Where there has been delay of a contractor in completion of work 
or delivery of supplies, the disbursing clerk should withhold from 
the contractor the amount of liquidated damages stipulated for the 
delay. See 6 Comp. Gen. 650; 7 id. 534; 8 id. 13; id. 623. However, 
the amount so withheld should not be deposited by the disbursing 
officer to the credit of the Treasurer of the United States as mis- 
cellaneous receipts. A payment by a disbursing officer is in no sense 
final, for under the law the accounts of the disbursing officers are 
subject to audit and settlement by the accounting officers of the 
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United States and a contractor to whom payments are made by a 
disbursing officer may file a claim in the General Accounting Office 
for additional amounts alleged to be due under the contract, and if, 
in the settlement of such a claim, it should be found that the con- 
tractor is entitled to be paid an amount withheld by the disbursing 
officer, said amount would be payable under the appropriation under 
the authority of which the contract was made; hence, the necessity 
of leaving in the appropriation the amount withheld by the disburs- 
ing officer from the contractor. The question as to the final dispo- 
sition of amounts so withheld by the disbursing officer will be for 
determination by this office. 

Accordingly, you are advised that the phrase “and deposit the 
amount deducted as liquidated damages to the credit of the Treas- 
urer of the United States as miscellaneous receipts ” and the last sen- 


tence of the above-quoted subparagraph of Finance Bulletin No. 4 
should be deleted. 


(A-24496), (A-25514) 


PAY—RETIRED—EMERGENCY OFFICERS 


Prior decisions construing the act of May 24, 1928, 45 Stat. 735, as not author- 
izing the retirement of officers who served during the World War both as 
emergency officers and as officers of the regular establishment are hereby 
modified. 

Payments of retired pay under the act of May 24, 1928, 45 Stat. 735, will be 
passed in cases of all persons who served at some time during the World 
War as officers of the Army, Navy, or Marine Corps, other than as officers 
of the Regular Army, Navy, or Marine Corps, and who had no status in the 
regular establishments, who are otherwise within the act as determined by 
the Director of the Veterans’ Bureau, notwithstanding they may also have 
served at some other period during the World War as officers of the Regu- 
lar Army, Navy, or Marine Corps. 

The act of May 24, 1928, 45 Stat. 785, does not authorize double benefits, and 
where persons are receiving military or naval active duty pay, retired or 
retainer pay, under the War or Navy Department, the amount payable 
under the act of May 24, 1928, will be reduced by the amount of such 
active duty, retired or retainer pay, received. 


Decision by Comptroller General McCarl, March 12, 1930: 

There is for consideration in the audit and on submission from the 
disbursing clerk of the United States Veterans’ Bureau, the pro- 
priety of payment of retired pay under the act of May 24, 1928, 45 
Stat. 735, in the cases of several former officers of the Army, Navy, 
or Marine Corps who had service during the World War in the 
Army, Navy, or Marine Corps other than as officers of the regular 
establishment, and, also, service during the World War as officers of 
the Regular Army, Navy, or Marine Corps, who have been by the 
Director of the United States Veterans’ Bureau placed on the retired 
list created by the cited act. 
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The matter was first considered in this office in connection with the 
retirement of Norman Scott Cooper, late lieutenant (junior grade), 
United States Navy, Veterans’ Bureau No. C-1,043,775. The service 
record of Doctor Cooper reported by the Navy Department showed 
that he had reported for active duty as a lieutenant (junior grade) 
in the Naval Coast Defense Reserve, Class 4, November 17, 1917; that 
he was commissioned in the Medical Corps of the Regular Navy with 
the rank of lieutenant (junior grade) January 3, 1918, accepting the 
appointment and executing the oath of office January 21, 1918; that 
he was promoted to the grade of lieutenant, temporary, November 28, 
1918, and that he resigned from the Regular Navy effective December 
24, 1919. Practically all of the officer’s service was in the regular 
establishment, the short period of service as a member of the Naval 
Reserve Force on active duty November 17, 1917, to and including 
January 20, 1918, seems to have been preliminary to his appointment 
in the Regular Navy. The officer may be considered technically as 
within the clause of the act granting the right to retirement and also 
unquestionably in the exception therefrom. 

The act in providing for the retirement of disabled emergency offi- 
cers provided that the officers should be retired “ with the rank held by 
them when discharged from their commissioned service” and that 
they should “ receive from date of receipt of their application retired 
pay at the rate of 75 per centum of the pay to which they were 
entitled at the time of their discharge from their commissioned 
service, except pay under the act of May 18, 1920.” In view of the 
ambiguity resulting from the officer being, as stated, both within 
the grant and the exception, and the clearly expressed requirement 
that the officer’s rights were to be fixed with respect to rank and pay 
at date of discharge from commissioned service, palpably contem- 
plating a termination of service in the armed forces of the United 
States, the conclusion was reached in decision of October 8, 1928, 
that officers who had service in the regular establishments during 
the World War, subsequent to service under emergency commissions, 
are not within the act. This conclusion was supported by implica- 
tions drawn from other acts; for example, section 24-b of the act 
of June 4, 1920, 41 Stat. 778, providing for the classification of 
officers of the Regular Army, discharge with one year’s pay of 
officers placed in class B with less than 10 years of commissioned 
service, the retirement of officers with over 10 years’ commissioned 
service with a reduced retired pay equal to 21% per cent of their 
active pay multiplied by the number of complete years of commis- 
sioned service, with a limit on the retired pay of 60 per cent of 
active pay of officers retired subsequent to January 1, 1924; and the 
act of June 80, 1922, 42 Stat. 721, providing for a reduction in the 
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number of officers of the Army by approximately 1,000 with a 
provision for discharge of officers with less than 10 years of com- 
missioned service with 1 year’s pay, the retirement of certain others 
with the services provided by the statute as warrant officers of the 
Army, and the retirement of others with over 10 years’ commissioned 
service with a reduced rate of retired pay equal to 214 per cent or 
3 per cent of their active duty pay multiplied by the number of 
complete years of commissioned service. 

Among the officers so separated or retired were a number who had 
served during the World War both as emergency officers and as 
officers of the regular establishment, and some had been placed on the 
retired list of the Regular Army with the reduced retired pay pro- 
vided by one or the other of the foregoing acts. If officers who 
served during the World War both as emergency officers and as 
officers of the regular establishment are included within the act of 
1928, it is obvious that all, whether they resigned from the regular 
establishment, were discharged with a year’s pay or were retired with 
a limited or reduced retired pay, are included. These special pro- 
visions for officers of the Regular Army some of whom may have 
served in the regular establishments during the World War as emer- 
gency officers, seem to support the conclusion that the act of May 24, 
1928, was not designed to benefit any persons who had had the benefit 
of the special provisions made for officers of the regular establish- 
ment, including the laws for retirement of officers disabled as an 
incident of their service. Otherwise, greater benefits would accrue 
to officers of the Regular Army separated from the active list of the 
Regular Army under one or the other of these acts who had had 
emergency service than would accrue to other officers of the Regular 
Army separated from the active list under those acts, including the 
possibility of double retirement benefits, and greater benefits than 
would accrue to the large number of disabled emergency oflicers, the 
objects and intended beneficiaries of the act of May 24, 1928, pro- 
vision for whose relief theretofore was contained only in the war 
risk insurance act and its amendments. The act of 1928 pointed out 
the beneficiaries with a degree of certainty by providing that the 
pay therein established should be in lieu of disability compensation 
benefits under the World War veterans’ act of 1924. Under the latter 
act, persons in receipt of active duty or retired pay were not entitled 
to compensation and the act thus has clearly confined its benefits to 
persons receiving, or entitled to receive, disability compensation 
benefits under the act of 1924, and equally as clearly has deprived 
persons receiving active duty or retired pay from benefits under the 
act of 1928. 
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Representations have been made, and insisted upon, that such a 
construction discriminates between disabled officers otherwise within 
the act of 1928 who served in the Army, Navy, or Marine Corps of 
the United States during the World War other than as officers of the 
Regular Army, Navy, or Marine Corps, and that the subsequent 
service in the regular establishment operated as a penalty to deprive 
them of benefits that otherwise would have accrued under the act 
of 1928; that the act is a beneficial one, should have a liberal construc- 
tion and should not be so construed as to create inequalities among 
the disabled veterans who had served during the World War as 
emergency officers. But in such representations no suggestion has 
been made as to how duplicate benefits would be prevented under 
such a construction. In fact, there have been pending in the local 
courts of the District of Columbia proceedings to compel by writ 
of mandamus or by writ of mandatory injunction payment of double 
benefits, that is, both retired pay on the retired list of the Regular 
Army and full benefits under the act of May 24, 1928. See, for 
example, the case of Cavanagh v. Hines and Easton v. Hines, where 
peremptory writs of mandamus were issued by the Supreme Court 
of the District of Columbia to compel payment of the retired pay 
provided by the act of May 24, 1928, and the cases of Moore v. Hines 
et al; Purcell v. Hines et al; McDowell v. Hines et al; Taft v. Hines 
et al; and Pate v. Hines et al; Equity Nos. 50351, 50353, 50354, 50355, 
and 50356, and the memorandum opinion by Mr. Justice Wheat in 
the McDowell and Pate cases, November 18, 1929, where the same re- 
sult was attempted to be attained by application for writs of man- 
datory injunction to compel such payments. 

The Congress has been gratefully generous with the veterans of 
wars in which the United States has been engaged, but neither the 
Congress nor the courts have looked favorably upon double benefits 
for such war service, that is, two pensions for the same service or a 
pension and active or retired pay in the Army, Navy, or Marine 
Corps. In the early case of Decatur v. Paulding, 14 Peters 497, the 
Supreme Court aflirmed the judgment of the Circuit Court of the 
United States for the District of Columbia in refusing to award a 
peremptory writ of mandamus which would have resulted in the pay- 
ment of two pensions to the same person, one under a special act and 
the other under a general act. The same result was reached in the 
case of United States ex relatione Burnett v. Teller, 107 U. S. 64, 
where it was attempted to secure, by writ of mandamus, the pension 
provided by a private act and in addition a pension provided by the 
general laws, and the Supreme Court held that the petitioner was not 
entitled to take under both laws. Section 4715, Revised Statutes (sec. 
25, Title 38, U. S. C.), provides that nothing in the title “ Pensions” 
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shall be so construed as to allow more than one pension at the same 
time to the same person, with a provision for election by the pen- 
sioner. Section 1 of the act of March 3, 1891, 26 Stat. 1082 (sec. 26, 
Title 38, U. S. C.), provides that no pension shall be allowed or paid 
to any officer, noncommissioned officer or private in the Army, Navy, 
or Marine Corps of the United States, either on the active or retired 
list. Section 202 of the World War veterans’ act of June 7, 1924, 
43 Stat. 618, as amended (sec. 489, Title 38, U. S. C.), prohibits the 
payment of compensation to anyone otherwise receiving a gratuity 
or perfon from the United States under existing law unless he shall 
first surrender all claim to further payments of such gratuity or 
pension, and section 212 of the act (sec. 422, Title 38, U. S. C.), 
provides that the compensation provided in the World War veterans’ 
act shall not be paid while the person is in receipt of active service 
or retired pay. As has already been indicated, the act of May 24, 
1928, provides that the retired pay therein established shall be in 
lieu of all disability compensation benefits to former officers within 
its terms which are provided by the World War veterans’ act of 1924. 
It may thus be said that although the Congress has evinced the ut- 
most generosity in dealing with veterans of the wavs of the Nation, 
especially disabled veterans, the law has not contemplated that by the 
accident of being within the literal terms of separate provisions for 
the benefit of veterans, a single individual shall secure double benefits, 
and benefits far in excess of the bounty the Congress has intended 
to bestow on any one veteran. 

Were adequate provision made to prevent payment of double bene- 
fits, this office perceives no objection to a construction of the law to 
bring within its terms, on a basis of equality, all disabled former 
emergency officers who are otherwise within the terms of the act of 
1928. As was stated above, the Supreme Court of the District of 
Columbia, in the cases of Cavanagh v. Hines and Easton v. Hines, 
issued a peremptory writ of mandamus directed to the Director of 
the Veterans’ Bureau and directing the payment of the retired pay 
accruing to those former officers by reason of their retirement by the 
director under the act of 1928, notwithstanding the fact that both 
were on the retired list of the Regular Army as enlisted men and 
receiving the retired pay of warrant officers under a special provision 
cf law for their services as commissioned officers of the Army during 
the World War. On appeal to the Court of Appeals of the District 
of Columbia, the court took notice of the ultimate effect of the judg- 
ment of the lower court and modified the judgment “so as to show 
that if appellee has received the pay of a retired enlisted man since 
filing his application under act of 1928 the two will not overlap. In 
other words, that from May 31, 1928, until appellee ceased to receive 
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the pay of a retired enlisted man, he will be paid the difference 
between that pay and his pay under the act of 1928, and as so mod- 
ified, affirmed ” the judgment of the lower court. 58 Washington 
Law Reporter 149. 

As this was the payment authorized by this office before the filing 
of petitions for writs of mandamus in these cases and the payment 
had already been made, the judgment of the court of appeals is thus 
in complete harmony with the action of this office and the court thus 
gives effect, so far as are concerned proceedings by extraordinary 
writs to compel payment under the act of May 24, 1928, to the@tatutes 
cited prohibiting double benefits and the policy of Congress those 
statutes clearly establish. Original proceedings against officers of 
the United States by writ of mandamus or mandatory injunction are 
fied only in the Supreme Court of the District of Columbia and as 
the judgment of the court of appeals is binding on the Supreme 
Court of the District of Columbia, it would seem that a construction 
may now be adopted giving to all disabled former emergency officers 
who are otherwise within the act of 1928, the full benefit of the act 
without prejudicing the interests of the United States by requiring 
the institution of suits against disbursing officers for the recovery of 
payments made pursuant to such extraordinary writs which result in 
payment of double benefits. Such being the case, prior decisions are 
modified and payments will be passed to credit in the case of former 
emergency officers placed on the retired list created by the act of May 
24, 1928, notwithstanding they may have had commissioned service 
during the World War in the Regular Army, Navy, or Marine Corps. 
If, however, any such officers in fact appear as officers, warrant 
officers, or enlisted men of the Regular Army, Navy, or Marine Corps, 
either on the active or retired list, or are receiving retainer pay as 
transferred members of the Fleet Naval Reserve or the Fleet Marine 
Corps Reserve, the payments made by the disbursing clerk of the 
United States Veterans’ Bureau may not exceed the difference 
between the retired pay accruing to the former emergency officer 
under the act of 1928, and the amount claimed for Army, Navy, or 
Marine Corps active, retired, or retainer pay. 

In the case of Cooper, it will be noted that his emergency service 
was terminated by his appointment in the regular Navy, that his 
grade or rank in the Naval Reserve Force (emergency service) was 
that of a lieutenant (junior grade), but that after his appointment 
in the regular Navy he was given a temporary advanced grade, that 
of lieutenant, as was the case with respect to practically all officers of 
the regular establishments. He is entitled to retirement and to pay 
under the act of 1928 on the basis of pay of the grade held by him 
when separated from his emergency status, that is, lieutenant (junior 
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grade) notwithstanding that while under appointment in the regu- 
lar Navy, he was given a temporary appointment as lieutenant. 

Pending cases will be disposed of in accord with what is herein 
said. 


(A-26527) 
PUBLIC FUNDS—RECEIPTS FOR DEPOSITS IN THE TREASURY 


Moneys for deposit in the Treasury of the United States are required to be 
received by the Treasurer in accordance with section 305 of the Revised 
Statutes, and depositors are entitled to final receipts for the amounts so 
deposited, without qualification as to later verification. Temporary receipts 
given subject to further verification of the amounts are not acceptable as 
relieving the depositor from further accountability as to the amounts 
remitted for deposit. 


Comptroller General McCarl to the Secretary of the Treasury, March 14, 

1930: 

Reference is made to office letter of July 30, 1929, relative to the 
alleged shortage of $520 in the deposit of surplus money order funds 
made by W. M. Mooney, postmaster, Washington, D. C., certificate 
No. 646, dated November 20, 1928, and to your reply thereto of 
August 21, 1929, wherein the procedure in the Treasurer’s office for 
the receipt, count, and acknowledgment of deposits in currency is 
reviewed and there are pointed out matters of convenience that 
apparently are permitted to prevail against the adoption of the rule 
that all deposits of currency be verified at time of delivery and final 
certificates issued therefor, except that— 

In any particular case where the depositor may wish to witness the verifica- 
tion of his deposit, even though it contain a great number of items, the oppor- 
tunity to do so will be accorded. * * * 

Under section 305, Revised Statutes, a depositor is entitled to a 
receipt from the Treasurer for all moneys deposited thereunder, and 
the Treasury Department recognizes such right, stipulating only that 
the depositor indicate a wish to have immediate verification of his 
deposit. A “ receipt ” should be an acknowledgment that the amount 
of cash stated has been received without qualification—a final receipt. 
Temporary receipts, such as those subject to count or later verifica- 
tion of the amount deposited, may not be accepted by the accounting 
officers as relieving the depositor. Those claiming credit for deposit 
with the Treasurer of the United States of moneys received in their 
official capacity must submit receipts as will fully acquit them from 
further accountability, and definitely bind the Treasurer as to the 
amounts so. deposited. 

To the extent that the deposits include checks, etc., for collec- 
tion, this ¢ ‘ce recognizes the necessity of having the receipts show 
the chara’ .: of the deposits and that same are accepted “ subject 
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to collection ” and in proper cases where the depositor has not re- 
ceipted for the checks, etc., as payment of the obligation, and no 
material right or interest of the United States has been surrendered, 
credit may be allowed in the depositors’ accounts for the amounts 
of checks, etc., returned because collection could not be readily 
effected through banking channels. 

I think you will agree that an accountable officer can do no less 
than require a “final receipt” for moneys of the United States at 
the time of surrendering possession thereof to another, without 
involving his personal and bonded responsibility, and that this 
office may not credit losses of such moneys except pursuant to law 
clearly directing such action. While there is no purpose to direct 
Treasury Department procedure as to accepting and receipting for 
moneys required to be deposited with the Treasurer of the United 
States, a matter deemed to be administrative in the first instance, 
there is a duty here to point out to accountable officers that the 
surrendering of such moneys by them must be treated as a matter 
of their personal and individual concern and that credit may not, 
in the absence of specific statute so directing, be allowed for dif- 
ferences between amounts claimed to have been deposited and the 
amounts acknowledged in the final receipts given therefor. 


(A-30818) 
CONTRACTS—LIQUIDATED DAMAGES—TREASURY DEPARTMENT 


Section 21 of the act of June 6, 1902, 32 Stat. 326, requires the insertion of 
a liquidated damage stipulation in contracts under the Treasury Depart- 
ment for the construction or repair of public buildings or public works, 
and where liquidated damages are not deducted for delays in completion 
of such contract, there are for administrative showing in connection with 
the audit of the accounts of disbursing officers claiming credit for ex- 
penditures under such contracts the facts why liquidated damages did 
not accrue’ to the Government or facts on which it was concluded to be 
just and equitable to rem't such damages. The fact that the contract 


does not involve expenditures exceeding $1,000 can not change the require- 
ment of the law. 


Comptroller General McCarl to the Secretary of the Treasury, March 15, 

1930: 

There has been received in reference to ertain vouchers in the 
accounts of the disbursing clerk of the Treasury Department cover- 
ing payments under informal contracts, where delays in completion 
are involved, your letter of February 8, 1930, wherein you request 
that in such contracts involving expenditures from $500 to $1,000 
in amount this office accept, in the audit and settlement of the 
accounts of disbursing officers making payments under the contracts, 
without further explanation or statement of facts, a waiver stamp 
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over the signature of an Assistant Secretary of the Treasury that 
“No loss resulting from delay in completion of this work the liqui- 
dated damages stated in specification relating thereto are hereby 
waived. By direction of the Secretary.” The reason for this request 
appears to be that letters attached to the vouchers explaining the 
circumstances of delay, etc., would entail a large amount of work. 

There is some suggestion in the submission of February 8, 1930, 
that at an informal conference between employees of the office of 
the Supervising Architect and of this office an agreement was reached 
in April, 1928, that such a waiver stamp would be accepted in the 
audit and settlement of accounts. There seems to be no record in 
this office of such a conference but even if such existed, any con- 
clusion therein reached not having been submitted to me for decision 
and approval is not binding when the matter is formally submitted 
for such decision. See 4 Comp. Gen. 1024. 

It is evident from the enactment of section 21 of the act of June 6, 
1902, 32 Stat. 326, that the Congress deemed it necessary or at least 
desirable to require a liquidated damage stipulation in contracts 
under the Treasury Department for the construction or repair of any 
public building or public work, and the procedure in the matter of 
remitting liquidated damages under such stipulations has been here- 
tofore stated in a number of decisions in this office. See particularly 
4Comp. Gen. 306. The standard form of construction contract which 
has been approved by the President for use throughout the Govern- 
ment service contains, in article 9, a stipulation for liquidated 
damages and it is assumed that when an informal contract is entered 
into; that is, when the standard form of construction contract is not 
used, the form used likewise contains a stipulation for liquidated 
damages, and it is believed that there will be but few instances where 
the matter of liquidated damages for delays under such informal 
contracts can not be settled on the basis of the contract stipulations 
rather than remitted under the terms of the act of 1902. In either 
event, the facts on which the responsible officers of the Treasury 
Department have concluded that liquidated damages did not accrue 
to the United States or that it would be just and equitable to remit 
same, must be shown on or accompany the voucher to this office in 
connection with the audit and settlement of the accounts of the dis- 
bursing officer who claims credit for the expenditure, that is, for an 
amount of public funds equal to the liquidated damages not deducted 
on account of delays in completion of the work. 

The size, or amount of payment made on the voucher is not for 
consideration in determining whether credit therefor can be allowed 
in the settlement of the disbursing officer making the payment. See 
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McKnight v. United States, 138 Ct. Cls. 299. Therefore, the sug- 
gestion that this office accept the administrative waiver based on an 
administrative conclusion that no loss resulted from the delay where 
the contract does not involve expenditures exceeding $1,000 can not 
be approved. 

That the right to deduct liquidated damages under these contracts 
was not intended to be dependent upon whether any loss resulted 
from the delay is clearly shown by the concluding clause of the 
said section 21 of the act of June 6, 1902. 


(A-30372) 


MEDICAL TREATMENT—PAY AND ALLOWANCES—MEMBER OF 
OFFICERS’ RESERVE CORPS 


Civilian medical and hospital treatment may be procured by members of the 
Officers’ Reserve Corps at Government expense under the provisions of 
the act of April 26, 1928, 45 Stat. 461, only where appropriate authority 
therefor is obtained in advance. 

Where 2 member of the Officers’ Reserve Corps, who has returned to his home 
after release from active duty, procures civilian medical and hospital 
treatment on his own initiative for disease or illness alleged to have had 
its inception during his period of active duty, but the first symptoms of 
which became evident after arrival at home, he is not entitled, under the 
provisions of the act of April 26, 1928, 45 Stat. 461, to pay and allowances 
for the period of medical and hospital treatment. 


Decision by Comptroller General McCarl, March 18, 1930: 

There are before this office for consideration and settlement, claims 
presented by (1) Paul Churchill Greene, first lieutenant, Officers’ 
Reserve Corps, for pay and allowances while undergoing medical 
and hospital treatment during the period July 30, 1929, to August 
13, 1929, after return to his home from active duty; (2) St. Agnes 
Hospital in the sum of $72 for hospital services rendered Lieutenant 
Greene during the period August 2 to 13, 1929; (3) Dr. E. L. 
Shepard in the sum of $67 covering transportation of Lieutenant 
Greene to and from St. Agnes Hospital, and professional services 
rendered the officer during the period July 29 to August 14, 1929; 
and (4) Dr. Reginald L. Prees (captain, Medical Reserve). in the 
sum of $4 for professional services rendered Lieutenant Greene at 
St. Agnes Hospital on August 8, 1929. 

While a copy of Lieutenant Greene’s orders is not furnished, it 
appears that pursuant to Special Orders No. 150, Headquarters, 
Sixth Corps Area, dated June 26, 1929, the officer was on active duty 
at Fort Brady, Mich., during the period July 16, 1929, to July 29, 
1929; that he received triple typhoid vaccine inoculations on July 17, 
1929, July 22, 1929, and July 27, 1929; that on July 29, 1929, at the 
termination of his tour of active duty, he signed a certificate in lieu 





DECISIONS OF THE COMPTROLLER GENERAL 409 


of a physical examination, as provided by paragraph 32 a, Army 
Regulations 140-5, to the effect that there had been no material 
change in his physical condition during his tour of active duty; that 
prior to his release from active duty, he made no mention of feeling 
ill; that after arrival at his home and without notifying the Army 
authorities of his condition or requesting medical treatment in a 
Government hospital or being specifically authorized to procure such 
services elsewhere, he sought private medical attention because he 
ran a high temperature; that Doctor Shepard, his own physician, on 
August 2, 1929, took him to St. Agnes Hospital, Fond du Lac, Wis., 
where he remained until August 13, 1929, when his doctor took him 
home; that he was treated by his doctor from July 29, 1929, to 
August 14, 1929; that on August 8, 1929, Doctor Prees called at the 
hospital instead of Doctor Shepard; that the doctors diagnosed 
Lieutenant Greene’s illness as a severe reaction from inoculation 
against typhoid-paratyphoid fevers, administered at Fort Brady 
while on active duty; that by Lieutenant Greene’s letter of August 
15, 1929, to the commanding officer, Sixth Corps Area, he stated that 
on July 28, 1929, he ran a high fever as a result of typhoid inocula- 
tion on July 27, 1929, and requested that his active duty be extended 
from July 29 to August 13, 1929; and: that by: fifth indorsement of 
August 30, 1929, from station hospital, Fort Brady, Mich., to the 
commanding officer, Fort Brady, Mich., the surgeon stated: “ In my 
opinion it is doubtful if this illness was caused by inoculation.” 

Any rights these claimants may have accrue under the act of 
March 4, 1923, 42 Stat. 1508, as amended by the acts of June 3, 1924, 
43 Stat. 364, and April 26, 1928, 45 Stat. 461, which, in so far as here 
material, provides as follows: 

That * * * members of the Officers’ Reserve Corps * * * of the 
Army who suffer personal injury or contract disease in line of duty while on 
active duty under proper orders; * * * shall, under such regulations as 
the President may prescribe, when hospital treatment is necessary for appro- 
priate treatment of such injury or disease, be entitled to hospital treatment, 
including medical treatment, at Government expense, until the disability result- 
ing from such injury or d‘sease can not be materially improved by further 
hospital treatment, and, during the period of hospitalization, to the same pay 
and allowances whether in money or in kind that they were entitled to receive 
at the time such injury was suffered or disease contracted, and to transporta- 
tion to their homes at Government expense when discharged from hospital; 
they shall also be entitled to such further medical treatment for such injury or 
disease as is reasonably necessary after arrival at their homes under such regu- 
lations as may be prescribed by the President. * * 

This act as amended, was published to the Army by Bulletin No. 
18 W. D., May 12, 1928. (See Army Regulations 140-5, paragraph 
72, change 1, dated April 30, 1929, and Army Regulations 35-3420, 
paragraph 2 a (7), dated December 10, 1929.) By The Adjutant 
General’s Circular, dated July 3, 1928, A. G. 240 (6-9-28) Misc., 








410 DECISIONS OF THE COMPTROLLER GENERAL 





entitled “ Care and Treatment of Members of the Civilian Compo- 
nents of the Army Who Suffer Personal Injury or Sickness in Line 
of Duty,” provision is made for civilian medical-and hospital service 
as follows: 
8 d. When treatment in Army hospitals or by military personnel is not avail- 
able, civilian medical and hospital service may be employed as outlined in AR 
40-505, par. 3 a, subject to restrictions in AR 40-505, par. 3 b, respecting em- 
ployment of specialists and consultants. Accounts for civilian medical and 
hospital service will be allowed at reasonable rates approved by the corps area 
commander, When Civilian medical and hospital service is necessary, the 
corps area commander will be the final authority in determining when the dis- 
ability can not be materially improved by further hospital treatment and such 
treatment at public expense shall then terminate. Similarly, in the case of 
patients treated in their homes, the corps area commander will decide when 


such treatment at public expense shall terminate as having been ail that was 
reasonably necessary. 


Except in emergency, authority of the corps area commander will be secured 
before any Government funds are obligated for medical care under the 
provisions of this act. When in emergency medical care has been secured 
without authority, immediate report of the facts and circumstances connected 
therewith will be forwarded to the corps area commander. 


Provision is also made in this circular for hospital care and medi- 
cal treatment at camp and further medical treatment after return 
home under instructions relative thereto by local authorities when 
deemed advisable, in each case through Government facilities. 
Where such treatment extends beyond the date of completion of 
active duty, it is provided that the individuals will be brought 
before boards of medical officers for final disposition when hospital 
treatment is no longer deemed necessary. 

Paragraph 6 of the circular provides: 

As claims will undoubtedly arise as a result of disease, the initial symptoms 
of which have not appeared until after the individual has quitted the training 
point, surgeons will include in their special sanitary report covering the train- 
ing period the epidemiological features of such communicable diseases as may 
have existed. 

It will be observed that pay is authorized during hospitalization 
which originated while on active duty. Where the officer is relieved 
from active duty in apparent good health, there is no. right to pay 
while undergoing “further medical treatment * * * after ar- 
rival at their homes” whether or not such further medical treatment 
includes hospitalization, A-27659, June 27, 1929. The claim for pay 
is accordingly disallowed. 

The statute contemplates the furnishing of medical and hospital 
treatment by or through governmental medical agencies, and only 
when such agencies have been found not to be available in any par- 
ticular case is there authority for the procurement of civilian medical 
or hospital treatment. The regulations are addressed to supervisory 
Army officers and limit and control their authority to procure civilian 
medical and hospital treatment at Government expense for benefici- 
aries of the statute. Neither the statute nor the regulations contem- 
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plate that the individual shall obligate the Government to pay for 
medical and hospital care and treatment without reference to or au- 
thority from responsible officers of the Army. The statute does not 
give a right to every member of the Officers’ Reserve Corps, after a 
period of active duty, to procure medical and hospital treatment at 
the expense of the United States if civilian medical practitioners can 
diagnose the illness as related to a recent period of active duty. The 
statute requires, and the regulations provide that the Army author- 
ities shall control the matter of furnishing medical attendance. Un- 
less a report of the illness and the basis for believing it to be connected 
with a recent tour of active duty is made to the proper Army author- 
ity and opportunity afforded to provide Army or Government facil- 
ities for the treatment, and authority given by such responsible 
official, there is no authority in the statute to pay for civil medical 
treatment procured on the responsibility of the officer himself. See, 
also, the appropriation under “ Organized Reserves,” 45 Stat. 1370. 
The claims of St. Agnes Hospital, Dr. E. L. Shepard and Dr. Regi- 
nald L. Prees, representing services not procured by or by authority 
of the corps area commander, will be disallowed. 


(A-30853), (A-30854) 


ARMY—POST EXCHANGES—POST RESTAURANTS—INDEBTEDNESS 
OF CIVILIAN EMPLOYEES 


Since the debt of a civilian employee of the War Department to a post exchange 
or a post restaurant is not a debt due the United States there is no author- 
ity to offset against the amount due such employee as refund of retirement 
deductions at the termination of his service the amount of his indebtedness 
to a post exchange or a post restaurant. 


Decision by Comptroller General McCarl, March 18, 1930:  . 

There have been presented to this office for consideration the 
claims of Jessie Williams and Joseph L. Hogan, for refund of 
retirement deductions made from their salaries as employees of the 
War Department from October 1, 1923, to November 12, 1929, and 
from August 1, 1920, to December 10, 1929, respectively. 

It appears that the Commissioner of Pensions has determined that 
there is to the credit of Jessie Williams on account of retirement 
deductions made under the acts of May 29, 1920, 41 Stat. 614, and 
July 3, 1926, 44 Stat. 904, the sum of $145.28, against which the 
War Department has set up a claim for $9.25, and to the credit of 
Joseph L. Hogan, $648.64, against which the War Department has 
set up a claim for $67.03. 

The War Department’s claim of $9.25 against Jessie Williams is 
based on an indebtedness to the post restaurant at the San Antonio, 
Tex., air depot, 
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The Army Regulations (210-100) governing post restaurants 
provide that funds for the establishment and operation thereof 
will be obtained preferably by subscriptions of the personnel of the 
station and in all cases will be secured by notes for the amounts 
subscribed, bearing interest at not to exceed the local legal rate. 
In no case are public funds to be used in the establishment and 
operation of these restaurants. Since public funds are not involved 
in the establishment or operation of post restaurants, and since the 
only connection of such restaurants with the Government is that 
they are established and maintained with the sanction of the War 
Department, an indebtedness to a post restaurant can not be regarded 
as an indebtedness to the United States. Hence, there is no author- 
ity to offset against the amount to the credit of the former employee 
in the retirement fund, the amount of his indebtedness to the post 
restaurant. See decision of February 11, 1930, 9 Comp. Gen. 353, 
relative to indebtedness to a post exchange. 

The War Department’s claim against Joseph L. Hogan is based 
on his indebtedness to the post exchange at Fort Sam Houston, 
Tex. It was held in the decision of February 11, 1930, cited, that 
since the indebtedness of civil employees to a post exchange is not 
an indebtedness to the United States, there is no authority to off- 
set against the amount of wages due such an employee at the ter- 
mination of his service, the amount of his indebtedness to the post 
exchange. The rule would apply with even greater force to the 
instant case. 

It must be held, therefore, that there is no authority to allow the 
claims asserted by the War Department against the amounts in 
the retirement fund to the credit of Jessie Williams and Joseph 
L. Hogan and that each claimant is entitled to be paid the entire 
amount to his credit in the retirement fund, if otherwise correct. 


(A-80795) 
PRINTING AND BINDING—FILLERS FOR RING BINDERS 


Fillers for ring binders, consisting of ruled and punched sheets without other 
printing, which are not listed as paper available from the Government 
Printing Office but are carried in stock by dealers for sale to the public 
generally and require no printing operation after receipt of requisition, 
may be procured by contract from the lowest bidder, they not coming- within 
the purview of the acts of June 28, 1902, 32 Stat. 481, March 1, 1919. 40 
Stat. 1270, or the act of June 7, 1924, 43 Stat. 592. 


Comptroller General McCarl to the Secretary of the Treasury, March 24, 1930: 


There has been received your letter of December 12, 1929, as 
follows: 
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Reference is made to a letter from your office to Chas G. Stott and Co., 
Ine., Washington, D. C., dated November 1, 1929, which is quoted below, in 
part, as follows: 

“Tt appears that you furnished 10 boxes of fillers for ring binder 9%4’’ x 6’’ 
I-P #511, 2 Col. Journal Ruling, 500 in box, perforations for 3 ring binder 
C to C3%"’ to the chief national bank examiner, Metropolitan Bank Build- 
ing, Washington, D. C., July 28, 1927, under your proposal of June 27, 1927, 
for which you were paid $19.20 as shown on voucher 22162, August, 1927, 
account of J. L. Summers, D. C. 

“This payment, however, was in error as the fillers should have been pro- 
cured from the Public Printer for the reason that the act of June 28, 1902, 
82 Stat. 481, authorizes the Public Printer to procure and supply executive 
departments and establishments complete manifold blanks, books, etc., and 
complete patented devices with which to file money order statements or other 
uniform papers. There has been no showing that the Government Printing 
Office was unable to furnish the fillers in question and in the absence of such 
showing the fillers should have been procured exclusively from the Public 
Printer.” e 

At the time this purchase was made by the division of supply of this de- 
partment on a proposal from Chas. G. Stott and Company, the Government 
Printing Office did not list fillers for ring binders as being an item to be 
supplied by that office; they were, however, listed in the General Schedule 
of Supplies but the particular size required was not included and the con- 
tractor would not furnish them. Under these circumstances proposals were 
invited and award made to Chas. G. Stott and Company. 

If, however, it is now held by your office that the purchase of fillers under 
the Stott contract is a violation of the act of June 28, 1902, it is assumed 
that this department will be so advised and notified that the contract with 
Stott should be cancelled, disallowance in question being removed in view of the 
conditions under which the fillers were furnished. 


Your letter will be considered as a request for review of settle- 
ent K-25892-T of May 4, 1928, disallowing credit in the accounts 
of J. L. Summers, disbursing clerk, for $19.20, paid to Charles G. 
Stott & Company (Inc.), on voucher No. 22162, August 10, 1927, 
for 10 boxes of fillers for ring binders, 9144 by 6 inches, two-column 
journal ruling. 

The act of June 28, 1902, 32 Stat. 481, provides: 

The Public Printer is authorized hereafter to procure and supply on the 
requisition of the head of any executive department or other Government 
establishment, complete manifold blanks, books, and forms, required in dupli- 
cating processes; also complete patented devices with which to file money-order 
statements, or other uniform official papers, and to charge such supplies to 
the allotment for printing and binding of the department or Government 
establishment requiring the same. 

Fillers for ring binders, consisting of ruled and punched sheets 
without other printing, do not come within the description of any 
of the articles specified in the above quoted act of June 28, 1902. 
While the act of June 7, 1924, 43 Stat. 592, authorizes the Public 
Printer to furnish Government services in Washington with “ paper 
and envelopes” said act is for application only to paper and enve- 
lopes listed by the Public Printer from time to time as available 
in that office. 4 Comp. Gen. 352. As the fillers in question are not 
in book form or otherwise bound, their purchase does not involve 
blank-book work and as they are apparently carried in stock by 
dealers for sale to the public generally and require no printing 
operation, after receipt of the order or requisition, to suit them to 
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the needs of the purchaser, they do not come within the term “ print- 
ing” as used in the act of March 1, 1919, 40 Stat. 1270; 6 Comp. 
Gen. 772; A-21519, March 31, 1928; A-22343, April 17, 1928. 

Upon review, $19.20 is certified for credit in the accounts of the 
disbursing officer. 







(A-30764) 
MILEAGE 














































Travel performed by an officer of the Navy to be admitted to practice law in 
the courts of the District of Columbia is not travel on public business 
within the mileage laws. 


Comptroller General MéeCarl to Lieut. A. M. Jones, United States Navy, March 
25, 1930: 


By direction of the Secretary of the Navy, in fourth indorsement, 
February 21, 1930, there has been received your request for review 
of disallowance by settlement K-27236-N, May 29, 1928, of credit 
for payment of $33.44 to Lieut. Commander Edward B. Gibson, 
United States Navy, as mileage for travel from naval operating 
base, Hampton Roads, Va., to Washington, D. C., and return, under 
orders of October 12, 1927, as follows: 

Subject: Temporary additional duty. 

1 Proceed to the place (or places, in the order given) indicated below, for 
temporary duty. This is in addition to your present duties and upon the 
completion thereof you will return to your station: 

Washingion, D. C., reporting 10 October 1927, to the Judge Advocate General, 


in connection with your admission to practice law before the Supreme and 
Appellate Courts of the District of Columbia. 


(s) R. H. Lerten. 

It is well established that right of an officer of the naval or 
military service to mileage for travel performed under orders de- 
pends on whether the travel is on public business. Barker v. United 
States, 19 Ct. Cls. 288; Perrimond v. United States, id. 509; Me- 
Cauley v. United States, 50 id. 105; 4 Comp. Gen. 821. And the 
Supreme Court in the case of United States v. Phisterer, 94 U. S. 219, 
221, has also indicated the necessity for a “ public interest ” in the 
travel of an officer of the Army to entitle to mileage in the following 
language : 

If A. at one station and B. at another desire to exchange stations or regl- 
ments or companies with each other, and prefer a request to that effect, the 
provision [of Army Regulations] assumes that the commanding officer may, 
in his discretion, grant it; but, as no public interest is advanced by it, and it 
is consented to for the advantage or pleasure of the two officers, they must 
bear their own expense of transportation in making the exchange. This is 
just and reasonable. 

The admission of Lieut. Commander Gibson to practice law in 
the courts of the District of Columbia was a matter personal to that 
officer, it was not travel on public business within the mileage laws. 
Upon review, the disallowance is, and must be, sustained. 
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(A-30971) 
PUBLIC PROPERTY—LOAN OF—DEPRECIATION 


Where equipment of one governmental agency is borrowed and used by an- 
other governmental agency there is no authority of law to demand a re- 
turn or compensation based upon the use alone, hence reimbursement for 
use and depreciation of such property is not authorized. 3 Comp. Gen. 74 
distinguished. 


Comptroller General McCarl to the Secretary of Agriculture, March 25, 1930: 
I have your letter of March 11, 1930, as follows: 


For several years, acting under an interdepartmental agreement, the Bureau 
of Public Roads of this department has been rendering engineering services 
in connection with the survey, construction, maintenance and improvement 
of roads within national parks and monuments. From time to time funds 
have been transferred under this agreement to cover personal services, operat- 
ing expenses, and purchase of supplies. 

Most of the construction work is handled under contracts entered into fol- 
lowing receipt of competitive bids, in which case the contractors provide 
the necessary equipment. Practically all of the maintenance work and emer- 
gency work, such as removal of slides and repair of washouts, however, must 
be handled by day labor forces under the supervision of Bureau of Public 
Roads engineers. This work requires road-building equipment, such as trucks, 
steam shovels, graders, etc. 

The Bureau of Public Roads has on hand a large amount of road-building 
equipment which has been purchased from forest road funds for use on 
forest road projects. In order to secure accurate cost records on individual 
forest road projects on which equipment is used, a transfer of disbursements 
in an amount aggregating the actual equipment handling and repair costs 
plus estimated depreciation due to use on the project is made from the general 
equipment account to the particular project account; no adjustment between 
appropriations being involved. 

It frequently happens that a piece of equipment purchased from forest road 
funds is not required at the time on a forest project but can be used to 
advantage on a park project. Under such circumstances it would appear 
desirable that such equipment be used, thereby eliminating the necessity for 
the purchase of similar equipment from park road funds. If this is done, 
however, the life of the equipment is appreciably shortened, which means that 
it would have to be replaced at an earlier date than if not used on the park 
project. In the interest of governmental economy it is desirable to have on 
hand only the minimum amount of road-building equipment required to 
handle forest and park road work, and to cover the cost by an equitable ad- 
justment between funds, depending on the use of such equipment. The charge 
against park road funds would be accomplished through a transfer voucher 
debiting the park road appropriation and crediting the forest road funds with 
the amount of the equipment charges against each park road project on which 
equipment was used. This would not result in augmenting the forest road 
funds, but would provide that the park road funds bear the proper share of 
the cost of equipment used on park road work. 

While it would appear from certain decisions of your office that an adjustment 
between appropriations to cover depreciation on equipment is not authorized, 
the procedure which we desire seems to be more appropriately covered by the 
following decision (3 Comp. Gen. 74, 974), which provides that “The perform- 
ance of work by one department for another department, without reimbursing 
the whole additional cost of such work as accurately as it may reasonably be 
ascertained, would contravene the requirements of law in that it would aug- 
ment one appropriation at the expense of another.” 

It will be appreciated, therefore, if you will advise whether, under the cir- 
cumstances outlined, a depreciation charge may be made against the appro- 
priations for road work in the national parks to be prorated according to the 
use made of equipment and supplies of the Bureau of Public Roads, the amount 
of such depreciation charge to be transferred to this department and credited to 
the appropriations for road work within national forests, from which appro- 
priations the equipment and supplies so used were purchased. 
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The matter of charging for the use and depreciation of public 
property of one governmental agency used by another was recently 
discussed by this office in decision 8 Comp. Gen. 600, and the holding 
was to the effect that such charging was not authorized, citing as 
precedents 25 Comp. Dec. 682; 5 Comp. Gen. 162. With respect to 
the decision 3 Comp. Gen. 74, cited in your letter, it was said in the 
recent decision : 

The decision, 3 Comp. Gen. 74, cited in your submission as a basis for the 
proposed charging of appropriations of bureaus and establishments for which 
the Geological Survey performs scientific or technical investigations, is an ex- 
ception to the general rule based upon the theory that as the reclamation fund 
is a reimbursable appropriation, the equipment acquired thereunder represents 
an asset which should not be permitted to be depreciated from use on other 
than objects for which the fund was created. No such situation is presented 
with respect to property and equipment of the Geological Survey. The appro- 
priations for the survey are annual appropriations made for the need of the 
service for each fiscal year and, no doubt, as a rule, the depreciation of pas- 
senger-carrying vehicles occurs largely in fiscal years subsequent to that in 
which the vehicles were acquired. 

No reason appears why the same rule should not apply to the mat- 
ter submitted by you, even though the forest road appropriations 
may be no year appropriations. It may be stated in this connec- 
tion that the matter quoted in your letter does not appear in the 
decision cited as 3 Comp. Gen. 74. That decision was with respect to 
the use by a governmental agency of equipment purchased from the 
reclamation fund, whereas the matter quoted in your letter appears 
to relate to work performed by one department of the Government 
for another. 

In specific answer to the question submitted by you I have to 
advise that there is no authority of law for the charging of appro- 
priations for the national parks or other services for the use and/or 
depreciation on property of the Bureau of Public Roads borrowed 
and used by such service. 


(A-31053) 
COMPENSATION—FORFEITURE ON DISMISSAL 


The making, by a laborer employed in the Railway Mail Service, of a false 
oath to an affidavit in connection with his application for civil-service 
examination for appointment which resulted in his dismissal, does not 
constitute such a violation of his oath of office or breach of his contract 


of employment as to cause a forfeiture of compensation earned prior to 
dismissal. 


Comptroller General McCarl to the Postmaster General, March 27, 1930: 
I have your letter of March 17, 1930, as follows: 


On March 5, 1930, one John N. Dasent, a laborer employed in the Railway 
Mail Service, was removed for making false oath to an affidavit in connection 


with his application for a civil service examination for appointment as such 
laborer. 
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Will you kindly advise whether the offense which caused the removal of this 
employee constituted an offense warranting the forfeiture of the unpaid sulary 


due him at the time of his removal? 

This office has held that in determining whether compensation 
otherwise due an employee for periods prior to dismissal from the 
service is forfeited, the test to be applied is whether the cause of dis- 
missal is such as to have constituted a violation of the oath of office 
required of the employee and a breach of the contract to render faith- 
ful service. 7 Comp. Gen. 688; id. 757; 8 id. 443. 

In the case presented it appears that the offense for which the e:n- 
ployee was dismissed from the service was not connected with his oath 
of office or the duties which he was called upon to perform thereunder, 
but was committed before taking the oath of office and involved a 
violation of certain civil service rules relative to applications for 
appointment. 


The question submitted is answered in the negative. 


(A-30946) 


APPROPRIATIONS—FIFTEENTH DECENNIAL CENSUS—UNEMPLOY- 
MENT SURVEY 


Under the appropriation for the Fifteenth Decennial Census, and the law author- 
izing the taking of such census, there is no authority for the making of a 
survey and special studies of the economic conditions, ete., of unemployment. 


Comptroller General McCarl to the Secretary of Commerce, March 28, 1930: 
I have your letter of March 8, 1930, as follows: 


Section 1 of the act of June 18, 1929 (46 Stat. 21; U. 8. Code, Title 13, 
sec. 201), authorizes the taking of a census of unemployment. Mr. Charles 
E. Persons, an expert on the economics of unemployment, in the attached 
memorandum makes certain recommendations to the Director of the Census 
for this work. He estimates that it will cost about $250,000 and will prac- 
tically extend over the entire year from April 1, 1930, to April 1, 1931. 

The Director of the Census is in doubt as to whether he will be justified in 
expending such a large amount on field work extending for such a long period. 
Your opinion is therefore respectfully requested on the following questions: 

“1st. Does the law authorize the Director of the Census to make a s 
study of conditions such as outlined by Mr. Persons? 

“2d. Will the Director of the Census be justified in expending a considerable 
proportion of the appropriation for this work and would he be authorized to 
make this expenditure, covering a field investigation extending over such a 
long period of time, that is not covered by the actual enumeration?” 

The return of the inclosure is requested. 


The opening statement of the memorandum of Mr. Persons is to 
the effect that special studies of unemployment giving a detailed 
presentation of conditions in industries especially subject to seasonal 
fluctuation in employment should be regarded as a constituent part 
of the census of unemployment to be taken, and that the numbering 
of people found idle on census dates, standing alone, will not give 
a complete and correct answer as to the number of unemployed. 
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Based upon this theory, there is set forth in the memorandum an 
outline of a survey of unemployment including studies as to causes, 
effects, and reasons for unemployment, the seasonal fluctuation in 
certain industries, and a more or less extensive inquiry into the ques- 
tion of technological changes as affecting the workers, subsequent 
readjustment, etc. The cost of these special studies is set forth in 
the concluding part of the memorandum in substance as follows: 


Building-trades workers in Massachusetts, which would be selected 
a uehiiamiibernmane wien $25, 000 
Coal mites in several districts 50, 000 


Men’s clothing industry in Chicago, New York City, and possibly 
Rochester 


Longshore workers in Seattle and the port of New York 
Technological unemployment in a field not yet selected 


The appropriation made by the act of January 25, 1929, 45 Stat. 
1119, provides for the “ necessary expenses for preparing for taking, 
compiling, and publishing the Fifteenth Census of the United 
States and for carrying on during the decennial census period all 
other work authorized and directed by law.” Section 4 of the act 
of June 18, 1929, 46 Stat. 22, provides: 

That the fifteenth and subsequent censuses shall be restricted to inquiries 
relating to population, to agriculture, to irrigation, to drainage, to distribution, 
to unemployment, and to mines. The number, form, and subdivision of the 
inquiries in the schedules used to take the census shall be determined by the 
Director of the Census, with the approval of the Secretary of Commerce. 

In neither of the acts cited and quoted is there anything either in 
specific terms or by reasonable implication indicating an intent that 
the unemployment census should include, also, such special study of 
conditions, etc., as are set forth in Mr. Persons’ memorandum; and, 
notwithstanding it may seem advisable and advantageous to experts 
in economics of unemployment that the census of unemployment 
should reflect such data, it is not believed such an extensive survey 
on the economics of unemployment was contemplated. The laws 
authorizing the taking of the Fifteenth Decennial Census of the 
United States and the appropriations heretofore made for the 
purpose, clearly indicate that the work authorized under the funds 
made available was to be limited to the making and recording the 
results of certain inquiries to be prescribed by the Director of the 
Census with the approval of the Secretary of Commerce, and such 
funds can not be considered as available for the payment of salaries 
of trained investigators, or for the making of special studies in the 
field of economics as proposed by Mr. Persons. 

Accordingly, your first question is answered in the negative. 

As to your second question, it is partly answered in the preceding 
paragraph, that the appropriation for the Fifteenth Decennial 
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Census is not available for field investigations not related to enu- 
meration, or the actual taking of the census of unemployment. How- 
ever, if, as stated by Mr. Persons, in order to obtain accurate figures 
it is necessary to keep a record covering a 12-month period so as tc 
take care in certain industries of seasonal fluctuations, etc., there 
would appear to be no objection to the handling of the matter in 
that manner, so that the data obtained as to the number of unem- 
ployed would reflect the true average of unemployment in the year 
in which the census is taken rather than on a particular date in 
that year. The question as to the advisability of such procedure 
is primarily one for consideration and determination by the Director 
of the Census, with the approval of the Secretary of Commerce, as 
provided in section 4 of the act of June 18, 1929, supra, with the 
understanding that the record of unemployment kept during the 
year would be for the purpose of enumeration, or the taking of the 
census authorized by law, rather than a study or survey on the 
economics of unemployment. 


(A-30917) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—PAYMENT TO 
WIDOW 


There is no authority under section 602 (a) of the World War adjusted com- 
pensation act, as amended by the act of May 29, 1928, 45 Stat. 947, to make 
payment of the adjusted service credit, based on the military service ren- 
dered by the veteran during the World War, to his legal widow with whom 
the veteran had not lived for several years prior to his death, and she 
is not shown to have been dependent upon or supported by the veteran at 
the time of his death as required by the statute. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 31, 1930: 


There has been received your letter of March 7, 1930, as follows: 


I have the honor to request your decision with respect to the case of 
David Reese Long, XC—1,095,657, now pending in the bureau for adjudication, 
with particular reference to the question of duplicate payment of the adjusted 
service credit of the veteran, upon the following facts: 

This man, a veteran of the World War, was married to Anna’ Rebecca 
Kefauver in Alexandria, Virginia, on August 16, 1913. He deserted her in 1916. 
On June 30, 1917, he went through a marriage ceremony with Hazel Mabel 
Granger in Lawton, Oki:ahoma, without having obtained a divorce from Anna 
Rebecca Long, née Kefauver. 

The veteran died on September 26, 1923. 

In November, 1924, The Adjutant General of the Army transmitted to the 
bureau the application of Hazel Mabel Long for the adjusted service credit of 
the veteran, as his widow, and certificate A-#2335956, in compliance with sec- 
tion 605 of the World War adjusted compensation act. Thereafter, at the 
request of the bureau, Hazel Mabel Long submitted a certified copy of a mar- 
riage certificate showing that she was married to the veteran at Lawton, 
Oklahoma, June 30, 1917; and an affidavit showing that she and the veteran 
lived together as husband and wife from the date of the marriage up to and 
including the period immediately preceding his death. In this affidavit she 
stated that the veteran had not been previously married. 


8565 °—30——28 
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There being no evidence before the bureau agency charged with adjudicating 
this ciaim indicating a prior marriage of the so.dier which might cast dcubt on 
the validity thereof, on June 4, 1925, the bureau awarded Hazel Mabel Long 
the adjusted service crecit of the veteran in the sum of $500.00, and this sum 
was paid her in ten quarterly installments. 

Ou January 15, 1929, the Acting Adjutant General of the Army addressed a 
communication to the bureau with respect to this case as follows: 

“1. There is inclosed certification of adjusted service credit in the case of 
David R. Long, Army Serial No. 1051930, based on the application filed by 
Mrs. Apna Rebecca Long, widow of the veteran, under A~# 4254043. 

“2. It is requested that the certificate, A-##2335956, forwarded to the bureau 
on November 15, 1924, based on the application filed by Hazel Mabel Long, 
as w.dow of this veteran, be returned to this office for cancellation inasmuch 
as it has been found that she is not the proper person to apply as widow of 
the veteran.” 


In view of the foregoing facts, your decision is requested as to whether 
the bureau is authorized to make a duplicate payment of the adjusted service 
credit of this veteran to Anna Rebecca Long. 

Aside from any question of a duplicate payment, there would 
appear to be involved in this case the question whether the lawful 
wife could possibly qualify as a preferred dependent under the terms 
of the statute. 

Section 602 (a) of the World War adjusted compensation act, as 
amended by the act of May 29, 1928, 45 Stat. 947, provides as follows: 

No payment under section 601 shall be made to a widow if she has re- 
married before making and filing appl:cation, or if at the time of the death 
of the veteran was living apart from him by reason of her own willful act; 
nor unless dependent at the time of the death of the veteran or at any time 
thereafter and before January 3, 1930. The widow shall be presumed to have 
been dependent at the time of the death of the veteran upon a showing of the 
marital cohabitation. 

Under this section unless there is a showing of actual marital 
cohabitation at the time of the death of the veteran, the widow is 
required to show dependency in fact.. The mere legal relationship 
of husband and wife at the date of death of the veteran does not 
suffice. The statute makes no distinction in this particular, whether 
the fault for the separation of the husband and wife was that of 
the veteran or of the wife. 

In this case it is disclosed that the veteran deserted his legal wife 
in 1916 and never thereafter lived with her, so that on the date of 
his death, September 26, 1923, there is no presumption of dependency, 
based on a showing of “ marital cohabitation” within the meaning 
of the statute. 

You are advised, therefore, that on the basis of the facts pre- 
sented no payment of the amount of the veteran’s adjusted service 
gratuity should be made to the legal widow of the veteran. 

The record discloses that the veteran left three children by his 
legal wife. Whether an application by, or on their behalf, may be 
entertained, will be for consideration only if and when the period 
for filing application has been extended by statute beyond January 
2, 1930. 
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(A-31080) 
PTRCHASE OF LAND BY THE GOVERNMENT—RENT—INTEREST® 


Where a delay occurs in the consummation of an executory contract for the 
purchase of land by the Government, caused by failure of the vendor in the 
first instance to furnish a satisfactory title, there is no authority, under the 
appropriation act providing only for the purchase of land, for the payment 
of rent or interest from the date informally set by the parties to the agree- 
ment as a reasonable time in which to consummate the terms of the con- 
tract, to the date the deed was actually approved by the Attorney General, 
as provided by section 355 of the Revised Statutes. 


Comptroller General McCarl to the Secretary of the Interior, March 31, 1930: 
There has been received your letter of March 20, 1930, as follows: 


Your advice is requested concerning the matter of payment.of a rental claim 
on behalf of Albert and Anna Chizek. The material facts in the case are as 
follows: 

The Interior Department appropriation act of March 4, 1929, appropriated 
certain sums for the Wahpeton Indian School, Wahpeton, North Dakota, in- 
cluding “ for purchase of land, $8,500.” Soon after this enactment the superin- 
tendent of the school reached 2n oral agreement with the claimants concerning 
the terms involved in the purchase from them by the Government of certain 
land, approximating 80 acres. In connection with the oral understanding, the 
superintendent reports that it was to the effect that if final payment was de- 
layed any length of time he would recommend that a claim for rental be al- 
lowed. It appears from the correspondence that both the superintendent and 
the grantors understood that a reasonable length of time in which to make 
payment would be until July 1, 1929. Upon this understanding, the superin- 
tendent was given possession of the land in‘ order to ‘cultivate and plant the 
same, and in this connection he invites attention to the fact that Mr. and Mrs, 
Ch'zek could have denied the Government possession of the tract until payment 
of the purchase price was made. In such case no crop could have been secured 
therefrom during the calendar year 1929. 

A deed executed by the grantors had been presented, bearing date of Janu- 
ary 25, 1929. An abstract was secured and the matter presented to the At- 
torney General in accordance with the requirements of section 355, Revised 
Statutes. The first deed was deemed insufficient and the second deed was dated 
July 22, 1929, which was later accepted and recorded in the Office of the Regis- 
ter of Deeds of Richland County, North Dakota, on October 14, 1929. It will 
be readily understood that delay was involved in examination of title to the 
property. 

Payment was not, in fact, made to the grantors until November 14 ensuing, 
Claim for rental covers the period from July 1 to November 13, 1929, in the 
sum of $177.33. In arriving at this amount, it was found that at prevailing 
local rental rates the 80 acres in question would rent for approximately $320 
per year, but the claimants voluntarily reduced the amount to the sum given 
above, basing this merely upon interest at 6% upon $8,000, the amount of the 
consideration. 

Under the circumstances in this case, your decision is requested as to the 
legality of payment of the rental so claimed. : 


Section 355, Revised Statutes, provides: 


No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building, of 
any kind whatever, until the written opinion of the Attorney General shall be 
had in favor of the validity of the title, nor until the consent of the legislature 
of the State in which the land or site may be, to such purchase, has been given. 
The district attorneys of the United States, upon the application of the Attorney 
General, shall furnish any assistance or information in their power in relation 
to the titles of the public property lying within their respective districts. And 
the secretaries of the departments, upon the application of the Attorney General, 
shall procure any additional evidence of title which he may deem necessary 
and which may not be in the possession of the officers of the Government, and 
the expense of procuring it shall be paid out of the appropriations made for 
the contingencies of the departments respectively. 
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It has been held that the provisions of this section are applicable 
to all land purchased by the United States for whatever purpose. 
See 1 Comp. Gen. 625, 28 Op. Atty. Gen. 413. And said provisions 
became a part of every contract for the purchase of land for the 
Government. 9 Op. Atty. Gen. 100. It must be presumed that in 
all such cases some time will be required in which to make the 
necessary examination as to the validity of title and that, neces- 
sarily, there will be some delay in payment of the purchase price. 
It has been held that delay by the Attorney General in passing on 
title is no ground for damages unless the delay was contumacious 
or unreasonable and induced by the Government. Merchants’ Eo- 
change Company v. United States, 1 Ct. Cls. 332. 

Permission to enter on the land here involved was apparently 
granted under an executory contract to purchase and the occupancy 
and use of the land by the Government dates from some time prior to 
July 1, 1929, the date now alleged to have been informally set by 
the parties to the agreement as a reasonable time in which to con- 
summate the terms of the contract. The claim appears to be based 
on the use and occupancy of the land by the Government from 
July 1 to November 13, 1929, and an alleged oral agreement or 
understanding that if payment of the purchase price were not made 
by July 1, 1929, some allowance would be made for rent thereafter. 

It appears from your submission that whatever delay was in- 
volved in this case was caused primarily by the failure of the vendor 
in the first instance to furnish a satisfactory title as was contem- 
plated by the terms of the agreement. 

There is no liability to pay rent for use and occupation of land 
where the land is occupied under an executory contract of purchase, 
in the absence of a definite understanding to that effect between 
the parties. See Carpenter v. United States, 17 Wall. 489; also 
decision of this office of October 23, 1928, A-23622. 

While there appears to have been some oral understanding that if 
payment were delayed any length of time, the superintendent was to 
recommend payment of rental, this did not in any way obligate the 
United States to pay rent. While it does not definitely appear that 
the superintendent agreed to pay rent or interest in the event final 
payment was delayed, if such an agreement was made it was clearly 
beyond the scope of the superintendent’s authority in the matter, and 
the United States is liable only to the extent of power it has actually 
given its agents. See decision of this office of June 27, 1925, A-9251. 

It is equally well settled that the United States is not liable for 
interest on account of delay in payment of its obligations unless 
the payment of such interest be specifically provided for in a statute 
or in a contract authorized by law. 5 Comp. Gen. 649; 8 id. 110; 
Harvey v. United States, 113 U.S. 248; Sheckels v. District of Colum- 
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bia, 246 U. S. 338, and see United States vy. North Carolina, 136 U. S. 
211, where, in the opinion delivered by Justice Gray, it is stated at 
91 “d 
Interest, when not stipulated for by contract, or authorized by statute, is 
allowed by the courts as damages for the detention of money or property, 
or of compensation, to which the plaintiff is entitled; and, as has been settled 
on grounds of public convenience, is not to be awarded against a sovereign 
government, unless its consent to pay interest has been manifested by an act of 
its legislature, or by a lawful contract of its executive officers. United States 
v. Sherman, 98 U. 8. 565; Angarica v. Bayard, 127 U. 8. 251, 260. and authorities 
there collected; In re Gosman 17 Ch. D. 771. 
The item of appropriation here involved, “Indian Boarding 
Schools 1929 and 1930 [49/0 820] ” provides only for the purchase 
of land and contains no authority for the payment of rent or interest. 


The proposed payment is not authorized. 


(A-31033) 


TRANSPORTATION—SUBSISTENCE—NAVY ENLISTED MAN— 
TRAVEL HOME ON RETIREMENT 


Where an enlisted man of the Navy on retirement is not ordered to proceed to 
his home but remains at or near the piace of retirement, he is not entitled, 
after remaining at such place for more than a year, to transportation and 
subsistence in kind at Government expense to his former home. 


Comptroller General McCarl to the Secretary of the Navy, April 1, 1930: 

I have your third indorsement of March 17, 1930, requesting 
advance decision as to the right of Herman C. Lambert, A. C. M., 
United States Navy, retired, to be furnished transportation and sub- 
sistence in kind, from place of retirement November 26, 1928, to 
place given as his home on last enlistment before retirement. 

It is stated that Lambert was placed on the retired list after 30 
years’ service.on November 26, 1928, at the naval air station, San 
Diego, Calif.; that by a statement signed November 28, 1928, 
Lambert stated in effect that he did not at that time desire trans- 
portation and subsistence to West Palm Beach, Fla. (which accord- 
ing to the records was given as his home address on enlistment 
December 2, 1927), as he was then residing in El Cajon, Calif.; and 
that Lambert now has requested that he be granted transportation 
by rail to West Palm Beach, Fla., expressing the desire to begin the 
travel on April 7, 1930. 

No statute specifically authorizes enlisted men of the Navy to be 
furnished transportation to their homes on retirement, but the issu- 
ance of such transportation has not been questioned in the audit as 
on retirement the man remains in the Navy, is usually ordered to 
proceed to his home, and the transportation issued is in connection 
with the naval order to proceed to his home; the situation which 
exists with respect to mileage of officers to their homes on retirement. 
See A-23954, January 4, 1929, 
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Article 1712 (2), Navy Regulations, 1920, Change No. 8, September 
1, 1925, provides: 

After approval of an enlisted man’s application for retirement, an order 
shall be issued from the Bureau of Navigation transferring him to the retired 
list. Upon receipt of such order by his immediate commanding officer, a final 
statement shall be prepared, closing accounts of pay and allowances to and 
including date of retirement. No discharge shall be given, however, and the 
retired enlisted man shall be regarded as continuing in the service upon the 
retired list, but his name shall be dropped from the rolls of the vessel on which 
he was serving when retired, and his service record, descriptive list (in dupli- 
cate), with fact of final statement noted thereon, and his post-office address 
for the next 30 days, shall be immediately forwarded through official channels 
to the Bureau of Navigation. Such retired enlisted men are additional to 
the number otherwise provided by law. Upon being retired, they will be ordered 
to their homes and furnished transportation and subsistence. 


The regulations and instructions contemplate the issuance of 
orders directing travel to the home of an enlisted man and that when 
such orders are issued the travel must be performed within a reason- 
able time. The question of what is a reasonable time for an officer 
to travel to his home on retirement was considered in decision 
A-23954, dated January 4, 1929, wherein it was held that travel 
must be performed within one year from the date of retirement in 
order to entitle an officer to mileage under the order directing him 
to proceed to his home. The same rule is applicable to the travel 
of enlisted men to their homes on retirement. 

In the instant case there was no order directing travel. The enlisted 
man was retired, and as he had given a point near the place of his 
retirement as his residence, orders to travel to his former home would 
have been unnecessary and superfluous. See 4 Comp. Dec. 175, where 
mileage was denied to an Army officer when the order retiring the 
officer contained no direction to travel. No orders having been 
issued for such travel at the time of retirement, there is no basis for 
any right to transportation and subsistence in kind more than a 
year thereafter. 

You are advised accordingly. 


(A-30866) 


COMPENSATION—PROMOTION—IMMIGRANT INSPECTORS 


From and after the effective date of the immigrant inspectors classification 
act of May 29, 1928, 45 Stat. 954, the salary rates therein fixed for immi- 
grant inspectors were and are exclusive, and no immigrant inspector, 
whether stationed at home or abroad, was or is authorized to be paid 
compensation in excess of the rate of $3,000 per annum, the maximum 
rate fixed therein as for grade 5. 

Upon the transfer of an immigrant inspector from one station to another, 
either in the United States or abroad, and from a higher to a lower grade. 
there may be included in determining thereafter the one year’s service 
for the purpose of promotion to the next higher grade, continuous service 
as an immigrant inspector performed prior to the transfer in a higher 
grade. (Amplified by 9 Comp. Gen, 455.) 
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Comptroller General McCarl to the Secretary of Labor, April 2, 1930: 

There has been received your letter of February 13, 1930, request- 
ing review of certain disallowances of credit in the accounts of J. R. 
Demorest, disbursing clerk, Department of Labor, for the difference 
in salary between the rates of $2,500 and $2,700 per annum, paid 
on vouchers 3463, 5699, 7940, 10341, 12529, and 15797 to Immigrant 
Inspector William M. Johnson, covering the period from July 1, 
1929, the effective date of his promotion to $2,700, to October 15, 
1929. Credit for the items in question was disallowed upon the 
ground that the promotion of the inspector from grade 3, at $2,500, 
to which position he was appointed on February 1, 1929, to grade 4, 
at $2,700, before the completion of one year’s service in grade 3, 
was in contravention of the act of May 29, 1928, 45 Stat. 954, which 
provides, in part, as follows: 


Immigrant inspectors shall be divided into five grades, as follows: Grade 1, 
salary $2,100; grade 2, salary $2,300; grade 3, salary $2,500; grade 4, salary 
$2,700; grade 5, salary $3,000; and, hereafter, inspectors shall be promoted 
successively to grades 2 and 3 at the beginning of the next quarter following 
one year’s satisfactory service (determined by a standard of efficiency which 
is to be defined by the Commissioner General of Immigrat.on, with the approval 
of the Secretary of Labor) in the next lower grade; not to exceed 50 per 
centum of the force to grades 4 and 5 for meritorious service after no less 
than one year’s service in grades 3 and 4, respectively: Provided further, That 
promvution above grade 3 shall be at the discretion of the Secretary of Labor, 
upon the recommendation of the Commissioner General of Immigration: * * * 


In the request for review you submit the following statement 
regarding the service record of the employee: 


Mr. Johnson was originally appointed to the position of immigrant inspector 
on September 2, 1906, and he has been in the Immigration Service contiiuously 
since that date. On July 16, 1926, he was promoted to $2,400 per annum, and 
received pay at that rate until June 1, 1927, on which date he was promoted 
to $3,000 per annum and transferred to Naples, Italy. In connection with the 
adoption of a new policy by the department, effective July 1, 1928, Mr. Johnson’s 
title was changed from immigrant inspector to technical adviser and his salary 
increased from $3,000 to $3,500 per annum, but he continued to perform the 
same duties that he had been performing under the title of immigrant in- 
spector since June 1, 1927. 

The act of May 29, 1928, provides no salary rate of $2,400 per annum, and 
if Immigrant Inspector Johnson had remained in the United States his salary 
would have been fixed automatically at $2,500 per annum effective July 1, 
1928, and he would have completed one year of service in that grade on July 
1, 1929. When he returned from Europe on February 1, 1929, his salary was 
fixed at $2,500 per annum, which is the amount he would have been receiving 
at that time if he had remained in the United States. His services during 
the period July 1, 1928, to July 1, 1929, were meritorious, and he was con- 
sidered and promoted along with other immigrant inspectors who had per- 
formed one year of meritorious service in the $2,500 grade. To do otherwise 
would result in penalizing Immigrant Inspector Johnson because of his special 
detail abroad. 


From and after the effective date of the immigrant inspectors 
classification act, to wit, May 29, 1928, the salary rates therein fixed 
for immigrant inspectors were and are exclusive. No immigrant in- 
spector, whether stationed at home or abroad, was or is authorized 
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to be paid compensation in excess of the rate of $3,000 per annum, the 
maximum rate fixed therein as for grade 5. Therefore, on the basis 
of your statement that Inspector Johnson while situated abroad and 
serving under the title of “technical adviser” actually “ continued 
to perform the same duties that he had been performing under the 
title of immigrant inspector since June 1, 1927,” it must be concluded 
that he was in fact an immigrant inspector and was overpaid as such 
during the period of July 1, 1928, to and including January 31, 1929, 
at the rate of $500 per annum, the difference between $3,000, the 
maximum rate authorized by the controlling statute, and $3,500, the 
rate actually paid. The accounts of the disbursing officer will be 
revised and credit will be disallowed therein for the excess payment 
indicated. 

Since the position of “immigrant inspector” has now a definite 
statutory status with certain specific salary rates and subject to 
certain limitations as to promotions, there would appear to be no 
authority in the administrative office to designate such positions 
by any title other than “immigrant inspector,” and the practice, 
if still maintaining, should be discontinued. 

With reference to Inspector Johnson’s proper and legal salary 
rate of compensation on and after February 1, 1929, when he was 
returned to the United States, as he was an immigrant inspector 
receiving $3,000 per annum when the classification act of May 29, 
1928, went into effect, which was his legal salary rate until his re- 
turn to the United States, it was within the discretion of the admin- 
istrative office to have continued him in grade 5 at that rate upon 
his transfer to a station in the United States, or to have placed him 
in a lower grade, either at the minimum or above (9 Comp. Gen. 
315), there being nothing in the statute or otherwise prohibiting 
the administrative office from reducing the grade and salary rate 
of an immigrant inspector upon his transfer from one station to 
another or upon his return to the United States from service abroad. 
When the placement is made in the lower grade upon transfer, the 
restrictions on subsequent promotions to a higher grade fixed by 
the statute applicable to that grade are controlling. Inspector John- 
son was placed in grade 3 at $2,500 per annum February 1, 1929, 
upon his return to the United States, and he was, in fact, promoted to 
to grade 4 July 1, 1929, on the basis that there might be included 
to make up the year of service in grade 3, service as immigrant 
inspector while abroad in a higher grade. 

The statute specifically provides for promotion of “ not to exceed 
50 per centum of the force to grades 4 and 5 for meritorious service 
after no less than one year’s service in grades 3 and 4, respectively.” 
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Therefore, no inspector may be chosen for promotion from grade 3 
to grade 4 unless and until he has had the equivalent of no less 
than one year’s service in grade 3. While the statute does not 
specifically authorize credit for service in a higher grade of immi- 
grant inspector, abroad or at home, the purpose and intent of the 
statute would seem to be to authorize a promotion for at least 
one year’s experience in work of the character performed in grade 
3 or better. Accordingly, it reasonably may be held that upon 
transfer of an inspector from one station to another and from a 
higher to a lower grade there may be included in determining there- 
after the one year’s service for the purpose of promotion to grade 4, 
continuous service performed in a higher grade of immigrant in- 
spector, as, in this case, service performed as in grade 5 while abroad 
from the date of the act of May 29, 1928, to July 1, 1929. It is 
to be understood, however, that service in any other capacity than 
that of immigrant inspector may not be credited for the purpose 
of promotion of immigrant inspectors. A situation somewhat anal- 
ogous in the Postal Service was considered in decision of this office 
dated December 6, 1927, 7 Comp. Gen. 367, in which it was held 
(quoting from the syllabus) : 

Where there is a reinstatement or transfer of a regular clerk in first and 
second class post offices or carrier in the City Delivery Service to the position 
of substitute in the same service, credit may be allowed for service as a 


regular clerk or carrier in order later to restore the reinstated or transferred 
clerk or carrier to the regular grade previously held. 


No further objection will be made to the promotion of Immigrant 
Inspector Johnson from grade 3, $2,500 per annum, to grade 4, $2,700 
per annum, effective July 1, 1929, and to payment of salary at the 
rate of $2,700 thereafter, but the overpayment made to him for 
the period from July 1, 1928, to January 31, 1929, should be adjusted 
forthwith. 


(A-30829) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—PREFERRED 
DEPENDENTS © 


If a preferred dependent of a World War veteran establishes both the rela- 
tionship and the condition of dependency prescribed by the World War 
adjusted compensation act, the rights of such preferred dependent to the 
adjusted service credit based on the service of the veteran are exclusive, 
and the mere failure of such a preferred dependent to file an application 
on or before January 2, 1930, did not, on January 3, 1930, vest any rights 
under the statute in the next preferred dependent who might otherwise 


have been qualified and who had filed an application on or befure January 
2, 1930. 
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If it can be established by sufficient evidence that the preferred dependent of 
a World War veteran, who has failed to apply for the adjusted service 
credit based on the service of the veteran, could not have been qualified under 
the terms of the World War adjusted compensation act even if application 
had been filed on or before January 2, 1980, then there may be rights for 
recognition in the next preferred dependent who has fully qualified and 
filed proper application on or before January 2, 1930. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 3, 1930: 

There is before this office for preaudit the World War adjusted 
compensation case of John Washington, A-1655865; XC-664981, 
involving the question of whether the failure of a preferred de- 
pendent, in this case the widow, to file an application for the veteran’s 
adjusted service credit on or before January 2, 1930, the expiration 
of the period for filing fixed by the statute, establishes the right of 
the next preferred dependent, in this case the mother, to the ad- 
justed service credit if proper application was filed by her on or 
before January 2, 1930. 

The veteran in this case died August 26, 1921, prior to the time 
there was any authority to make application for an adjusted serv- 
ice certificate. On August 8, 1924, the veteran’s mother, Mrs. 
Catherine Washington Logan, made application for the amount of 
his adjusted service credit in which she stated there was a widow 
of the veteran surviving. It is alleged in the record, although 
not sworn to nor corroborated, that the whereabouts of the widow 
is unknown and that the veteran and his wife did not live together 
for two years previous to his entry into the service, from which it 
might appear, -although not sufficiently established, that the wife 
was not living with nor dependent upon the veteran at the time of 
his death. It appears, however, that during the period of military 
service from August 27, 1918, to June 27, 1919, the veteran made 
an allotment of pay to his wife. The mother alleges dependency 
on the veteran and the facts of record would seem to warrant such 
allegation. Furthermore, the mother is unmarried and became 60 
years of age prior to January 2, 1930. 

The Veterans’ Bureau was apparently unable to accept the evi- 
dence of record as sufficient to show that the widow could not have 
qualified under the statute, and advised the mother and those inter- 
ested in her behalf that if the widow failed to file application on or 
before January 2, 1930, the mother’s application would be further 
considered. 

The Veterans’ Bureau now proposes payment to the mother solely 
on the principle that the failure of a preferred dependent to assert 
a right under the statute by filing application within the time limit 
vests a right in the next preferred dependent who has asserted a 
right within the time prescribed by filing a proper application. 
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Section 601 of the World War adjusted compensation act, as 
amended by the act of July 3, 1926, 44 Stat. 828, provides as 
follows: 


If the veteran has died before making application under section 302, or, if 
entitled to receive adjusted-service pay, has died after making application but 
before he has received payment under Title IV, then the amount of his adjusted- 
service credit shall (as soon as practicable after receipt of an application in 
accordance with the provisions of section 604, but not before March 1, 1925), be 
paid to his dependents, in the following order of preference: 

(1) To the widow; 

(2) If no widow entitled to payment, then to the children, share and share 
alike ; 

(3) If no widow or children entitled to payment, then to the mother; 


(4) If no widow, children, or mother, entitled to payment, then to the 
father. 


Section 602 of the same statute, as amended by the act of May 
29, 1928, 45 Stat. 947, provides, in so far as here material, as follows: 


(a) No payment under section 601 shall be made to a widow if she has 
remarried before making and filing application, or if at the time of the death 
of the veteran was living apart from him by reason of her own willful act; 
nor unless dependent at the time of the death of the veteran or at any time 
thereafter and before January 3, 1930. .The widow shall be presumed to have 
been dependent at the time of the death of the veteran upon a showing of the 
marital cohabitation. 


* * * * * * « 


(c) No payment under section 601 shall be made to a mother or father un- 
less dependent at the time of the death of the veteran or at any time thereafter 
and before January 3, 1930. If at the time of the death of the veteran or at 
any time thereafter and before January 3, 1930, the mother is unmarried or 
over sixty years of age, or the father is over sixty vears of age, such mother 
or father, respectively, shall be presumed to be dependent. 


Section 603 of the same statute as originally enacted May 19, 1924, 
43 Stat. 129, which has not been amended, provides as follows: 


The payments authorized by section 601 shall be made in ten equal quarterly 
installments, unless the total amount of the payment is less than $50, in which 
ease it shall be paid on the first installment date. No payments under the 
provisions of this title shall be made to the heirs or legal representatives 
of any dependents entitled thereto who die before receiving all the installment 
payments, but the remainder of such payments shall be made to the dependent 
or dependents in the next order of preference under section 601. All payments 
under this title shall be made by the director. 


Section 604 (b) of the same statute, as amended by the act of 
May 29, 1928, 45 Stat. 948, provides as follows: 


(b) Applications for such benefits, whether vested or contingent, shall be 
made and filed by the dependents of the veteran on or before January 2, 1930; 
except that in the case of the death of the veteran during the six months 
immediately preceding such date the application shall be made and filed at 
any time within six months after the death of the veteran. Payments under 
this title shall be made only to dependents who have made and filed applica- 
tion in accordance with the provisions of this subdivision. 


Two conditions must be established to entitle dependents to the 
veteran’s adjusted service credit, to wit, (1) the preferred relation- 
ship stated in the statute and (2) dependency under the terms of the 
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statute. If a preferred dependent, as in this case the widow, estab- 
lishes the existence of both of these conditions, the rights of such 
preferred dependent under the statute are exclusive. The mere 
failure of a preferred dependent, otherwise fully qualified, to assert 
rights under the statute by filing an application on or before Janu- 
ary 2, 1930, did not ipso facto on January 3, 1930, vest any rights 
under the statute in the next preferred dependent, who might other- 
wise have been qualified. The preferred dependent who is fully 
qualified, as well as the veteran himself, has an option with respect 
to asserting rights under the statute; and if the option of not filing 
an application is exercised, then rights of any other person based 
on the same service do not arise. The next preferred dependent 
has only a right contingent upon the fact that the preferred depend- 
ent is removed by death or his or her rights otherwise terminated on 
or before January 2, 1930, or such subsequent termination date as 
may hereafter be fixed by statute. 

But if it can be established by sufficient evidence, as distinguished 
from self-serving affidavits, that the preferred dependent who has 
failed to apply could not have qualified even if application had been 
filed within the time allowed, then there may be rights for recognition 
of the next preferred dependent who has fully qualified and who did 
file proper application on or before January 2, 1930. 

In the instant case, therefore, while the evidence now with the record 
is not sufficient to authorize payment to the mother, if there should 
be filed satisfactory evidence showing that the veteran and his wife, 
due to her own willful act, actually did not live together at and for 
a considerable period prior to his death, and that he did not con- 
tribute to his wife’s support to any substantial extent during such 
period, and that she was not otherwise dependent at the time of the 
veteran’s death or at any time thereafter and before January 3, 1930, 
or if it can be established that she died or remarried prior to January 
8, 1930, the application of the mother may be recognized and pay- 
ments of the adjusted service credit made to her in the manner 
provided by law. 

The voucher in favor of the mother on the basis of the present 
record can not be certified for payment. 


— 





(A-31014) 


SUBSISTENCE—MEALS TAKEN AFTER ARRIVAL AT POST OF DUTY 


An employee whose official duty station is New York City who, in returning 
from a trip on official business, arrived at the Grand Central Terminal 
at 6:35 p. m., is not entitled to reimbursement for the cost of a meal 
taken after arrival, under the Standardized Government Travel Regulations, 
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Decision by Comptoller General McCarl, April 3, 1930: 

Review has been requested of settlement dated February 25, 1930, 
wherein credit was disallowed in the account of J. L. Summers, 
disbursing clerk, Treasury Department, for an item of $1.70 paid 
L. M. Fisher, sanitary engineer, Public Health Service, on voucher 
No. 91243, as reimbursement for a meal obtained at the Grand Cen- 
tral Terminal upon arrival at his official station, New York City, 
on September 23, 1929. 

The facts appear to be as follows: 

On the morning of September 23, 1929 (9.30 a. m.), Sanitary En- 
gineer Fisher, under competent orders, proceeded from New York 
City to Beacon, N. Y., and returned over the New York Central 
Railroad, arriving in New York City at 6.35 p. m. on the same date. 
The meal referred to, for which reimbursement was made and credit 
disallowed, was taken after the arrival of the engineer at his official 
station. Disallowance was based upon paragraph 46 of the Standard- 
ized Government Travel Regulations, which provides that “ under no 
circumstances will subsistence expenses or per diem in lieu thereof 
be allowed an employee at his official station.” 

In the request for review, reference is made to a decision, 7 Comp. 
Gen. 548, in which authorization was given to reimburse a claimant 
for an item of expense incurred for breakfast at Algiers, La., on 
October 6, 1927, in connection with inspection work out of New 
Orleans, the claimant’s official headquarters. 

The question of reimbursement for subsistence—meals en route 
before 8 a. m. or after 6 p. m.—must be decided upon the basis of 
the facts presented in each case. In the decision referred to, the 
man left his official station (took the train) before 8 a. m., which 
entitled him to take breakfast en route at Government expense, and 
the meal was taken at the railroad station after he had been travel- 
ing from his home or office for about an hour by street car and ferry 
en route to the particular station from which he took a train for the 
place to which he was ordered, which station was not the principal 
railroad station at the place of his headquarters. The expense for 
the breakfast was allowed the same as the expense for street-car and 
ferry fares incurred after leaving his office en route to the place 
ordered on official business. Under such circumstances the expense 
for the meal was regarded as not incurred at his official station 
within the meaning of paragraph 46 of the travel regulations. The 
facts in that case clearly distinguish it from the instant case. 

As to A-7321, dated February 24, 1925, also referred to in the 
request for review, where reimbursement was authorized to an em- 
ployee for a meal obtained upon his arrival at his official station at 
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8.20 p. m., it is noted that when this expense was incurred the Stand- 
ardized Government Travel Regulations had not been promulgated. 
As the evening meal here in question was taken “at his official 
station ” instead of “en route to” his official station, paragraph 62 
of the regulations is not applicable, and the provisions of paragraph 
46 of the regulations are controlling. See 9 Comp. Gen. 167. Ac- 
cordingly, the disallowance of credit must be and is sustained. 


(A-31036) 


CONTRACTS—MISTAKE—CANCELLATION—READVERTISEMENT 


Where, in requesting bids for the furnishing of steel to the Government, the 
wrong blue prints were sent to some of the bidders and the contract was 
awarded to one of the bidders to whom wrong blue prints had been sent, 
it should be canceled and the matter readvertised in order that bidding 
may be on common ground. 


Comptroller General McCarl to the Attorney General, April 4, 1930: 
I have your letter of March 17, 1930, initialed “J. W. G.” and 
signed by Assistant Attorney General Charles P. Sisson, as follows: 


This department forwarded to you a short time ago contract J-5877 with the 
Truscon Steel Company for reinforcing steel for the United States Industrial 
Reformatory at Chillicothe, Ohio, but after the award was made it was 
discovered that by mistake the wrong blue print had been forwarded to this 
and several other bidders and used by them in the preparation of their bids. 
There is inclosed for your information a memorandum prepared by the super- 
intendent of prisons explaining more in detail the circumstances of this case. 

Your decision is respectfully requested as to whether under the circumstances 
set forth in this memorandum the contract may be canceled and the work 
readvertised. 


The facts relative to involved contract are set forth in the mem- 
orandum, referred to in your letter, prepared by the assistant super- 
intendent of prisons, Department of Justice, under date of Febru- 
ary 12, 1930, as follows: 


Under date of December 7, 1929, proposals were submitted from the office 
of the superintendent of prisons to be opened January 9, 1930, at 2.00 p. m., 
for furnishing reinforcing steel for cell blocks No. 1 and No. 2, a part of the 
Chillicothe construction project. 

The invitations for bids carried the following notation: 

Item No. 1, reinforcing stee! for cell block No. 2 (as diagramed and listed on 
sheet #402, and in accordance with specification No. 143). 

Item No. 2, reinforcing steel for cell block No. 1, connecting corridors and 
prison wall (as diagramed and listed on sheet #406, and in accordance with 
specification No. 142). 

Copies of “ Invitation,” Specifications 142 and 143, and blue prints #402 and 
#406 are attached, marked “ Exhibits A, B, C, D, and 1,” respectively. 

At the proper time bids were opened, abstracted, and contracts awarded to the 
low bidders. Contract J-5877 in the total amount of $1,035.00 was awarded to 
the Truscon Steel Company covering item No. 1, and contract J-5878 in the 
total amount of $14.350.00 was awarded to the W. Va. Rail Company, covering 
all subitems under item No. 2. A copy of the abstract of bids, marked “ Exhibit 
F.” is attached. Copies of contracts J-S877 and J-5878, respectively, have been 
filed in the Office of the Comptroller General. 

Under date of January 28. 1930. a letter was received from the Truscon Steel 
Company, stating in brief that when the “ Invitation” reached his office it was 
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accompanied by drawing No, 401 and not No. 402, and that his proposal was 
based upon drawing No, 401, although the proposal plainly refers to drawing 
No. 402. 

In this connection you will note that two other bidders, namely, the Kalman 
Steel Company and Bourne-Fuller Company, have submitted bids comparable 
with that of the Truscon Steel Company. Under dute of January 27, 1930, we 
wrote euch of these bidders requesting information as to the items covered by 
‘the respective bids and asking that they give reference to the blue-print num- 
bers upon which bid was based. Copies of these letters, marked “ Exhibits G 
and H” are attached. Under date of January 29, 1930, we received a reply 
from the Bourne-Fuller Company stating bid was based upon blue print #401, 
and under date of January 30, 1930, the Kalman Steel Company advised their 
bid wus based upon blue print No. 401. Copies of these communications are 
attached, marked “ Exhibits I and J.” 

Under these circumstances, therefore, we are forced to the conclusion that in 
the case of the Truscon Steel Company, the Kalman Steel Company. and the 
Bourne-Fuller Company, invitations were mailed accompanied by blue prints 
#401 and not #402 referred to in specifications. It would further appear these 
three bidders did not discover the error, and submitted bids based upon the 
smaller quantity indicated in blue print No. 401 instead of the larger quantity 
indicated in blue print No. 402. 

At the time bids were under construction inquiry was made by the representa- 
tives of the West Virginia Rail Company as to the possibility of an error, but 
in view of the fact that three bidders had submitted low bids which were 
comparable we did not feel there was any reason to question the prices. 

It was our intention to submit blue print No. 402, but apparently through 
error in mailing blue print #401 had been sent to these firms, and these firms 
have each submitted bids for furnishing reinforcing in smaller quantities than 
contemplated under the blue print No. 402, mentioned in the invitation in 
connection with Specifications #148. 

Under the circumstances it would appear this is such an error as to vitiate 
the contract, and inquiry is made as to whether we would be authorized to 
eancel contract J-5SST7 with the Truscon Steel company and readvertise 
for the materials included under item No. 1 of the invitation first referred to 
above. 


The said contract No. J-5877 consists of (1) the Government’s 
invitation for sealed bids, dated December 7, 1929, to be opened at 
2 p. m., January 9, 1930, together with attached specifications No. 
143 for furnishing the reinforced steel for cell block No. 2, as 
required in the buildings of the United States Industrial Reforma- 
tory at Chillicothe, Ohio, as specified, in accordance with the at- 
tached blue-print drawing diagram sheet No. 402; (2) the bid of 
the Truscon Steel Company, dated January 9, 1930; and (3) the con- 
tracting officer’s acceptance of such bid, dated January 20, 1930. 

An examination of the record you submit discloses that there 
was a misunderstanding by at least three of the bidders upon the 
required reinforced steel for said cell block No. 2 with reference to 
the exact work to be done and the quantities and kind of reinforced 
steel to be furnished therefor, inasmuch as said bidders, to wit, 
Truscon Steel Company, Kalman Steel Company, and the Bourne- 
Fuller Company, appear to have based their respective bids on that 
item of the work on the blue-print drawing sheet No. 401, which 
was erroneously sent them by the Government with the invitation 
to submit bids on the proposed work, instead of on the correct 
blue-print drawing sheet No. 402, 
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It thus appears that the bidding was not upon common ground, 
as the same blue prints were not furnished to all bidders. See, in 
this connection, United States v. Pan-American Petroleum Company 
et al., 6 Fed. Rep. (2d) 43, 68, and cases there cited. 

In view-of the circumstances as hereinabove set forth, and of the 
apparent misunderstanding with reference to the particular work 
awarded to the Truscon Steel Company on said contract No. J-5877, 
it would appear that the interests of the United States require that 
said contract be canceled and that no award be made under the bids 
received for said work; that new bids be asked on said work; and 
that the lowest bid meeting the requirements of the proper 
specifications therefor be accepted. 


(A-81074) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—UNCRATING 


Where an officer of the Army, on duty as a military attaché in a foreign 
country, has had his household effects transported at Government expense 
from his old station to his new station, including packing, crating. freight, 
and drayage to his new station, there is no authority under the act of 
March 238, 1928, 45 Stat. 333, to reimburse him for the cost of unpacking 
or uncrating the household effects at the new station. 


Comptroller General MeCarl to Maj. E. P. Pierson, United States Army, 

April 5, 1930: 

Further reference is made to your letter of December 16, 1929, 
regarding certain items for which credit was withheld in settlement 
No. K-52415-W, dated November 15, 1929, of your account, also to 
letter of this office dated January 21, 1930, in which you were advised 
that credit would be allowed for the items in voucher No. 3, May, 
1929, in the sum of $70.02, with the exception of $10.17 to cover the 
charge of 38 kronor paid to “carpenter for setting up furniture ” 
(shown to have consisted of repair work, gluing, etc.), which was 
disallowed February 4, 1930, for the reason that unpacking and 
reassembling of household furniture was not a proper charge against 
Government funds. 

Receipt is acknowledged of your letter dated’ February 3, 1930, 
requesting review of the action in which you state: 

* * * J directed Freys Express to complete the setting up of the furni- 
ture. They sent a man who put on mirrors on 1 dressing table, 1 chiffonier, 
and bung 1 cheval mirror, and such work. I also found that the crater 
(carpenter) under the depot quartermaster, San Antonio, Texas, had re- 
moved all knobs on drawers, sometimes reversing them on the inside and 
sometimes placing them in bundles in the drawers. In some instances he 
had broken glue reinforcements to accomplish this. This packing was done 
at a warehouse under the new method of packing and crating over which 


I had no control. Presumably this was done wth good intention by expert 
packers who are classed as carpenters in the United States. If this furni- 
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ture had been unpacked at a military post I would have considered this 
reassembling of the furniture a reasonable duty of the same crew of men 
who would be assigned to do the uncrating. Here I looked at it the same 
way, and permitted the wording of the carpenter’s bill to stand because it 
would be impossible to itemize actual minutes. By the method of expert 
crating permitted in this case, the Government no doubt saved much valuable 
time of its laborers in Fort Sam Houston by enabling them to construct 
plain, square-cut crates. This method of crating will be a direct loss to 
me, unless I am permitted to have the furniture reassembled or “set up.” 
In no case was the racking damage due to shipment repaired except as pre- 
viously stated by applying some glue in a few instances of loosened previous 
gluing where it was easily done incidental to setting up. The only “ damage” 
repaired was to the legs as follows: 1 leg of a gateleg table broken; 1 leg of 
a dressing table cracked; 1 leg of a chifforobe cracked; 3 legs of two chairs 
loose. . 

The time of the carpenter in setting back 24 wooded knobs on drawers, hang- 
ing the mirrors back on the chiffonier, dressing table, and cheval mirror, and 
replacing a wooden backpiece on the chifforobe, all of which he did under my 
personal supervision, was of such duration that I consider his charges reason- 
able in the extreme. Nevertheless, I recognize the technical point that any 
claim for shipping damage lies between me and the shipper per A. R. 30-960, 
par. 32, or in the extreme case might be made the subject of a claim by me 
under AR-35-7100. 

The furniture was shipped by rail from Fort Sam Houston, Texas, to 
Galveston, Texas. There it was loaded on an Army transport. This transport 
thereafter touched at Panama and Porto Rico, arriving at New York about 
21 days later. There the furniture was put in temporary storage until it was 
transferred to a commercial ship for direct shipment to Stockholm, where 
I personally supervised its unloading and transfer to my quarters, as well 
as its “setting up.” No visable damage traceable to neglect on the part of 
the shipper was found by me. It was rather the form of packing and the 
requirement of the labor laws of Sweden, over which I can exercise no control, 
which required the employment of a carpenter firm in addition to a drayage 
firm to make my furniture available to me. All the “repairing” that was 
done I could have done myself in the United States with 50 cents worth of 
furniture glue, of whicb most of the glue would be saved for a future repair 
job. 

A reasonable reading of the regulations in this case will permit of inclusion 
of the actual work done as “ setting up” of furniture which was “taken down” 
by Government packers for convenience in crating. 

With the additional explanations given above, it is believed that my action 


in charging the item of $10.17 on voucher 3, May, 1929, against Federal funds 
will be sustained. 


The appropriation involved, act of March 23, 1928, 45 Stat. 333, 
provides : 


For transportation of the Army and its supplies * * * of authorized bag- 
gage * * * and including packing and crating; * * *. 


Army Regulations 30-960, September 20, 1927, section 111, pre- 
scribes weight allowances of authorized baggage on permanent 
change of station, the maximum rates expendable for packing and 
crating under various conditions therein specified, and for transpor- 
tation at Government expense, including drayage from railroad sta- 
tion to residence, but does not purport to authorize the payment from 
public funds of the cost of repairing or reassembling of furniture 
shipped as household effects of an Army officer, nor would such regu- 
lation be valid under the appropriation. Paragraph 32 provides 
that claims for damages incurred during transit are matters entirely 

8565° —30—29 
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between the owner and the carrier, while Regulations 35-7100, July 
16, 1926, provide for recoupment by the owner in certain instances 
of amounts in excess of that recoverable from the carrier. How- 
ever, the claimant concedes that no damage to the furniture is trace- 
able to negligence on the part of the shipper, but contends that a 
reasonable construction of the regulations would include “ setting 
up” of furniture which had been “taken down” by Government 
packers for convenience in crating. 

As neither the appropriation charged with these expenditures nor 
the regulations applicable provide for uncrating of the household 
goods at destination, payment thereof is not authorized. See 27 
Comp. Dec. 261; 2 Comp. Gen. 598. 

In addition to the 38 kronor or $10.17 heretofore disallowed, a 
charge for unpacking included in an unitemized charge of 115 kronor 
for transportation and uncrating (not separated), also three separate 
charges for uncrating on March 28, 30, and April 3, 1929, aggre- 
gating 27 kronor, a total of 142 kronor, or $38.02, for which credit 
has been allowed in the last settlement of the account, now appear 
unauthorized and properly for disallowance in the account. Accord- 
ingly, there is certified as due from the claimant to the United States 
the sum of $48.19, which amount should be forwarded to this office 
without delay. 


(A-29607) 


NAVY PAY—MISREPRESENTATION OF AGE—DISCHARGE AT 
REQUEST OF PARENT OR GUARDIAN 


When the discharge of an enlisted man of the Navy who misstated his age at 
enlistment is requested by his parent or guardian, inasmuch as the act of 
March 3, 1915, 38 Stat. 931, makes it compulsory upon the Secretary of 
the Navy to avoid the enlistment contract on the ground of the misstate- 
ments and to release him “upon payment of full cost of first outfit,” the 
man is not entitled to any pay or allowances under his contract of enlist- 
ment unpaid at the time when the true facts are established. 


Decision by Comptroller General McCarl, April 7, 1930: 

The Secretary of the Navy has submitted for decision, as affecting 
accounts pending for payment before disbursing officers of the Navy, 
the question of “ whether enlisted men discharged for fraudulent 
under-age enlistment are entitled to pay between the date of dis- 
covery of the fraud and the date of discharge.” 

The statutes particularly for consideration in this connection are 
as follows: 


No minor under the age of fourteen years shall be enlisted in the naval serv- 
ice; and minors between the age of fourteen and eighteen years shall not be 
enlisted for the naval service without the consent of their parents or guar- 
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dians. Revised Statutes, sections 1419, 1420, 1624 (art. 19), as amended by 
acts May 12, 1879, 21 Stat. 3; section 2, February 23, 1881, 21 Stat. 338; and 
section 2, act August 22, 1912, 37 Stat. 356, and set out in section 161, Title 
34, U. 8. Code. 

No part of any appropriation for the naval service shall be expended in recruit- 
ing seamen or apprentice seamen unless, in case of minors, a certificate of birth 
or a verified statement by the parents, or either of them, or in case of their 
death a verified written statement by the legal guardian, be first furnished 
to the recruiting officer, showing applicant to be of age required by naval 
regulations, which shall be presented with the application for enlistment; ex- 
cept in cases where such certificate is unobtainable, enlistment may be made 
when the recruiting officer is convinced that oath of applicant as to age is 
credible. Act March 3, 1915, 38 Stat. 931; act August 29, 1916, 39 Stat. 575; 
as set out in section 162, Title 34, U. S. Code. 

Boys between the ages of fourteen and eighteen years may, under such 
limitations * * * be enlisted to serve in the Navy until they shall arrive 
at the age of twenty-one years. Section 1418, Revised Statutes, as amended 
and set out in Title 34, section 182, U. S. Code. 

Any officer who knowingly enlists into the naval service * * * any 
minor between the ages of fourteen and eighteen years, without the consent 
of his parents or guardian, or any minor under the age of fourteen years, shall 
be punished as a court-martial may direct. Article 19 of the Articles for the 
Government of the U. 8S. Navy, as set out under section 1200, Title 34, U. S. 
Code. 

Fraudulent enlistment, and the receipt of any pay or allowances thereunder, 
is hereby declared an offense against naval discipline and made punishable 
by general court-martial * * *. Article 22 (b) of articles for the Gov- 
ernment of the U. S. Navy, or act March 3, 1893, 27 Stat. 716, as set out in 
section 1200 of Title 34, U. 8. Code. 

* * * when it is afterwards found, upon evidence satisfactory to the 
Navy Department, that recruit has sworn, falsely as to age, he shall, upon 
request of either parent, or, in case of their death, by the legal guardian, be 
released from service in the Navy, upon payment of full cost of first outfit, 
unless, in any given case, the Secretary, in his discretion, shall relieve said 
recruit of such payment. Act March 3, 1915, 38 Stat. 931. 

* * * enlisted men under the age of eighteen discharged on the applica- 
tion of either of their parents or legal guardian shall be furnished with 
transportation in kind from the place of discharge to the railroad station at 
or nearest to the place of acceptance for enlistment, or to their home if the 
distance thereto is no greater than from the place of discharge to the place 
of acceptance for enlistment, but if the difference be greater they may be 
furnished transportation in kind for a distance equal to that from the place 
of discharge to the place of acceptance for enlistment. Section 126, act June 
8, 1916, 39 Stat. 217; section 3, act February 28, 1919, 40 Stat. 1208; and 
act September 22, 1922, 42 Stat. 1021, as set out in section 895, Title 34, U. 8. 
Code. 

* * * «@ member of the Navy or Marine Corps who was enlisted between 
April 6, 1917, and November 11, 1918, both dates inclusive, and who was dis- 
charged for fraudulent enlistment on account of misrepresentation of his age 
shall thereafter be held and considered to have been honorably discharged from 
the Navy or Marine Corps on the date of his actual separation therefrom, if 
his service otherwise was such as would have entitled him to a discharge 
under honorable conditions. No back pay or allowances shall accrue by reason 
of this section. * * *. Act January 19, 1929, 45 Stat. 1084. 


The Comptroller of the Treasury in decision of June 9, 1913, con- 
strued the provision in the naval appropriation act of June 24, 1910, 
86 Stat. 608, which is similar to the quoted provision from the act 
of March 8, 1915, directing the discharge on the request of parent or 
guardian of a recruit under eighteen years of age, and held: 


The above is a special act which governs the release or discharge from the 
naval service of boys under the circumstances therein described. The said 
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act does not contemplate that the enlistment of the boys who are released 
under its terms shall be considered fraudulent so as to subject them to the 
punishment and penalties for that offense. The decisions of this office regard- 
ing forfeiture of pay on account of fraudulent enlistments have therefore no 
application to such cases. 


I am therefore of opinion that * * * and * * * having been dis- 
charged upon request of their parents in compliance with said act are entitled 
to their accrued pay to time of discharge, and that therefore the charging of 
the cost of their clothing outfits against said accrued pay was a refund of the 
cost of their clothing outfits. 

The recognized rule is that a minor more than fourteen years of 
age at time of enlistment, who is enlisted in the Navy on his false 
representation as to age, is in the naval service under a valid con- 
tract of enlistment entirely binding on him and voidable only on 
the part of the Government, such a contract, by reason of the change 
of status it effects, not being voidable by the enlisted man on the 
ground of his infancy as is the usual rule in contracts. Jn re 
Morrissey (Army case 1890), 187 U. S. 157, 34 L. Ed. 644; Navy 
cases: Dillingham v. Booker (1908), 163 Fed. Rep. 696: United 
States v. Pendleton (1909), 167 Fed. Rep. 690; Ha parte Rock (1909), 
171 Fed. Rep. 240. 

Evidently, it was to make the discharge compulsory, at the parent’s 
or guardian’s request, of minors whose enlistment was forbidden 
without the parent’s or guardian’s consent that the cited provision 
of the act of March 3, 1915, and similar provisions in prior Navy 
appropriation acts were enacted. Such provisions, however, ob- 
viously are for the sole benefit of the parent or guardian and are 
in recognition that the Government should not disturb the control 
of the parent or guardian over his or her child without consent. 
The provision was not intended to and does not operate to give 
any privilege to the minor, his rights under the contract being just 
what they would be without such a provision of law. /n re Morrissey 
and cases cited in note to that case, 34 L. Ed. 644; A-6092 
(reconsideration), July 27, 1925. 

Whether the minor is discharged for fraudulent enlistment (mis- 
representation of age) under such a provision of law on the appli- 
cation of his parent or guardian or is discharged in the discretion 
of the Secretary of the Navy as undesirable due to his fraud, the 
discharge is a repudiation of the contract by the Government on 
the ground of a material misrepresentation of fact by the enlisted 
man. 

The man having no rights under his fraudulent enlistment when 
terminated pursuant to this enactment, no pay or allowances be- 
came payable thereunder, but only such rights arise as the Congress 
has specifically given, that is, (1) the right of the United States 
to receive payment for the first outfit (subject to be relieved in the 

liseretion of the Secretary of the Navy), and (2) under the act of 
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September 22, 1922, 42 Stat. 1021, the right of the individual to 
receive transportation. 

The reexamination of the matter leads to the conclusion that no 
payments on account of pay and allowances under the contract of 
enlistment are authorized to an enlisted man after the fraudulency 
of his enlistment is discovered, where the contract of enlistment is 
avoided by the Government either on its own initiative or on the 
request of parent or guardian but, in the case of men discharged 
pursuant to the cited act of March 3, 1915, at request of parent or 
guardian, the man may not be released except “upon payment of 
full cost of first outfit, unless, in any given case, the Secretary, in his 
discretion, shall relieve said recruit of such payment.” 


(A-31179) 


TRANSPORTATION—DEPENDENTS OF NAVY ENLISTED MAN— 
DELAYED TRAVEL 


The act of May 18, 1920, 41 Stat. 604, does not authorize transportation on 
change of station at increased cost by reason of dependent’s delay in 
travel, and where there is a delay of more than 60 days, the increased 
cost of transportation must be borne by the officer or enlisted man con- 


cerned. Such increased cost should be collected when the transportation 
is issued. 


Comptroller General McCarl to the Paymaster General of the Navy, April 7, 
1930: 
There has been received your letter of March 15, 1930 (L-4 

(12787-F DT-X-15) Louis Freeman, yeo 1 cl.), and correspondence, 

relative to collection from Louis Freeman, yeoman, 1c, United States 

Navy, cost of transportation (half fare) of his child which became 

five years old after his change of station orders became effective 

and before travel was performed. 

It appears that by orders of September 22, 1928, Freeman was 
detached from duty at the receiving ship, New York, N. Y., to 
duty on the Asiatic Station; that when these change of duty orders 
became effective his daughter, Margaret, was under five years of 
age; that she became five years old on March 16, 1929, and was 
furnished transportation (half fare costing $53.25) on transporta- 
tion request, from New York to San Francisco for travel com- 
mencing March 18, 1929. Transportation furnished was based on 
right to travel from Norfolk, Va., to San Francisco, Calif., and 
difference in cost was collected from Freeman. If the travel of 
Freeman’s dependents had been performed when his orders to make 
permanent change of station became effective or within 60 days 


thereafter there would have been no transportation charge for said 
child, 








440 DECISIONS OF THE COMPTROLLER GENERAL 


Request has been made by the Navy disbursing officer that Free- 
man’s account be checked the cost of transportation furnished said 
child, and in protest of such checkage Freeman, in letter of February 
1, 1930, explains that said child and another daughter, three years 
old, contracted whooping cough in November, 1928, which was 
followed by influenza, thus making it necessary for the children and 
their mother to delay travel until March, 1929; and because of such 
necessary delay Freeman contends that he should not have to bear the 
extra cost of transportation due to the child becoming five years of 
age before travel began. In view of these facts, you request infor- 
mation whether the increased cost of the transportation so furnished 
should be collected. 

Right to transportation of the dependents in kind under the act of 
May 18, 1920, 41 Stat. 604, accrues on the effective date of the orders 
to make a permanent change of station and the officer’s or enlisted 
man’s right thereto does not apply to dependents acquired after 
effective date of order. 2 Comp. Gen. 712; 4 id. 488. The purpose 
of the law is to relieve officers and some enlisted men of some of the 
necessary expense of change of residence of their dependents incident 
to their change of duty station. 3 Comp. Gen. 109. The dependents 
may be furnished transportation at any time prior to receipt of 
notice of a subsequent change of the officer’s station, within the limit 
of the Government’s obligation when the orders become effective. 
5 Comp. Gen. 171; A-10591, October 4, 1927. The law does not 
authorize transportation at increased cost by reason of dependent’s 
delay in travel, and where a child would have been transported free 
of charge when orders became effective, or within a reasonable time 
thereafter, and the travel is not performed until after the child 
becomes five years old, increased cost of the child’s transportation 
should be borne by the officer or enlisted man concerned. Paragraph 
4-12 of the Navy Travel Instructions is as follows: 


* * * In cases where applications for transportation of dependents are 


received after 60 days from the time officer is detached from old station, the 
Government will not bear the cost of additional transportation due to children 
becoming 5 years of age or 12 years of age, and collection should be made 
on the basis of the cost of transportation authorized at the time officer is 
detached from old station or within 60 days thereafter. * * 


This regulation is a correct statement of the decisions applicable. 
See, also, decision A-16097, December 7, 1926; A-20008, October 17, 
1927. 

Under the law and regulations it was the duty of the officer issu- 
ing transportation in this case to collect from Freeman the cost 
of transportation of the child that became five years old on March 16, 
1929, and whose transportation would have been without cost to the 
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Government when the orders became effective. Delay in travel of 
the dependents may not increase the Government’s obligation to 
furnish them transportation, and the increased cost of transportation 
due*to such delay should be borne by Freeman. Collection of the 
item in question is required by the statute. 


(A-30916) 
VETERANS’ 





BUREAU—DISABILITY COMPENSATION—DESERTERS 


Based on service in the Army, Navy, or Marine Corps, payments of war-risk 
disability compensation awarded on prior World War service from which 
honorably discharged, may be resumed, to an unapprehended deserter from 
a subsequent peace-time enlistment, at the expiration of the full period 
of the enlistment from which the man deserted. 























Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 9, 1930: 


Consideration has been given to your letter of March 7, 1930, as 
follows: 


I have the honor to request your decision in the case of Maston Emory 
Avera, C—275029, the facts of which are as follows: 

Maston Emory Avera enlisted in the military service on April 2, 1917, and 
was honorably discharged July 29, 1919. On July 21,1918, he was wounded 
in the battle of Soissons. 

On August 11, 1919, he filed a formal claim for compensation as result of 
which on September 5, 1919, he was given an award of disability compensation 
effective from date of discharge. On April 28, 1920, he reenlisted and served 
through December 23, 1920, when he was discharged on a surgeon’s certificate 
of disability. The report from The Adjutant General with reference thereto 
reads as follows: 

“ Discharged because of 1. G. 8. W. left forearm, FCC both bones and injury 

median nerve. July 21, 1918. Soissons. Wrist, elbow, and rotation of forearm 
normal. Union and position good. Healed. Hand, thumb, Ist and middle 
fingers limited to 50% of motion. In line of duty. Disabled: Fifteen (15) per 
cent.” 
Compensation for this period was excluded under the terms of an amended 
award approved May 2, 1921. He was notified by letter that he was not entitled 
to compensation during the period of reenlistment. On January 31, 1923, pay- 
ments were discontinued because of his failure to cooperate and report for 
physical examination. On July 28, 1925, he reported requesting that his claim 
be reopened and that he be allowed retroactive compensation from January 
31, 1923. Upon reexamination and the consideration of evidence submitted, 
the award was reopened and compensation paid from the time of discontinu- 
ance, February 1, 1923. . 

In December, 1928, the Adjutant General’s Office reported that the claimant a 
had reenlisted on May 29, 1922; deserted on November 27, 1922, and was still 
carried as a deserter at large. The award was thereupen discontinued effective 
as of May 28, 1922, resulting in an overpayment of $3,163.41. The Committee 
on Recoveries, under the authority conferred by section 28 of the World 
War veteran’s act, as amended, has considered this erroneous payment and 
held that the claimant was not without fault and therefore not entitled to 
relief. Recently Congressman William C. Lankford has questioned the legal- 
ity of the action of the bureau in denying the claimant compensation over the 4 
period during which he was in desertion from the last enlistment. In accord- 
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your consideration a letter containing the arguments advanced by him in 
opposition to the ruling. 
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In this connection attention is invited to the decision of your office dated 
February 2, 1924, as follows: 

“Furthermore, section 312 of the war risk insurance act provides that 
compensation shall not be paid while the person is in receipt of service pay. 
The evident purpose and effect of this and other provisions of the war. risk 
insurance act would seem to be that compensation is not payable to any 
person while still obligated under an enlistment for active service. It can not 
be assumed that the law was intended to permit a person obligated for active 
service to become entitled to compensat.on by voluntarily and wrongfully placing 
bimself in a nonpay status; for instance, by absence without leave or deser- 
tion. An unapprehended deserter is not released from his obligation for 
active service, and a subsequent enlistment and honorable discharge can not 
ipso facto operate to remove the charge of desertion from the former enlist- 
ment nor relieve the deserter from the obligation thereunder.” 

The practice of the bureau at the present time in cases which resemble 
this is to hold that compensation may be paid from and after the date the 
man is issued a deserter’s release from the Army. In this case, however, 
the claimant has never secured such a release and the Congressman states 
that he believes such a step is not necessary and feels that the payment of 
compensation in a case like this should not be contingent on the question of 
discharge. 

The 39th article of war fixed a period of limitation of three years from 
time of desertion during time of peace, after the expiration of which the 
deserter can not be made amenable to military law. Any period of absence 
from the jurisdiction of the United States or any period during which by 
reason of some manifest impediment the accused is not amenable to military 
justice must be excluded in computing the three-year period. The three-year 
period of limitation expired in this case on November 27, 1925, unless there 
was a period of time after his desertion and prior to November 27, 1925, 
when he was absent from the jurisdiction of the United States or otherwise 
manifestly not amenable to military law. Your decision is therefore requested 
us to whether or not, in the event this man furnishes evidence showing that 
he was not absent from the jurisdiction of the United States or otherwise 
manifestly not amenable to military law, he was released from all obl'gation 
to serve in the military forces on November 27, 1925, and entitled to com- 
pensation for periods subsequent to that date. 

In connection with this question you are advised that there is also pending 
in the bureau for decision the case of Henry C. Perrine who during a period 
of service in the World War which terminated honorably on March 7, 1919, 
incurred disabilities of compensable degree. By reason of his status of a 
deserter at large from the Marine Corps under an enlistment beginning 
March 3, 1920, from which he deserted September 2, 1920, he is not being paid 
compensation. In this case the Marine Corps has advised that the claimant’s 
status is that of a deserter at large whose trial for desertion is not practi- 
cable by reason of the statute of limitations. The Marine headquarters 
recently advised over the telephone that there was no such thing as a deserter’s 
release in the Marine Corps. 

At the request of Captain Thomas Kirby, Disabled American Veterans, there 
is inclosed copy of a letter addressed to the Bureau on November 1, 1929, in 
connection with this claim. 

Your early advices will be appreciated. 


Under the provisions of section 29 of the war risk insurance act, 
as amended March 4, 1923, 42 Stat. 1521, it was held, in decision of 
February 2, 1924, 3 Comp. Gen..465, that desertion barred all right to 
disability compensation on account of service in the enlistment from 
which deserted or in any other enlistment prior or subsequent thereto. 
See, also, for comparison 4 Comp. Gen. 171 and 5 id. 857, in the 
latter of which, page 859, are cited the statutes from which may be 
traced the changes in section 29 of the war risk insurance act and 
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section 23 of the World War veterans’ act, having to do with for- 
feiture of compensation for certain offenses including desertion. 
The latter section, as amended by the act of March 4, 1925, 43 Stat. 
1303, which is the existing law, added the following proviso, which, 
by the terms of the act, was made retroactively effective from April 
6, 1917: 


* * * Provided further, That discharge or dismissal or finding of guilt 
for any of the offenses specified in this section shall not affect the payment of 
compensation or maintenance and support allowances for disabilities incurred 
in or aggravated by service in any prior or subsequent enlistment. * * *. 


Under the plain terms of this proviso the act of the desertion itself 
of Avera from the Army and Perrine from the Marine Corps, both 
of which were peace-time desertions (7 Comp. Gen. 108), may not be 
held to affect payments of disability compensation awarded for dis- 
ability incurred in or aggravated by a prior World War enlistment 
from which honorably discharged. 

The question for determination, therefore, in each case, is whether 
it is proper and legal to resume payments of disability compensation 
to beneficiaries carried on the rolls of the Army and Marine Corps 
as unapprehended deserters, from enlistments other than that to 
which the compensation relates, and if so, the effective date of such 
resumption of payments. ; 

The only portion of the statute controlling or having a direct bear- 
ing on the matter is tue following proviso in section 212 of the World 
War veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 798: 


* * * And provided further, That compensation under this title shall not 
be paid while the person is in receipt of active service or retirement pay, this 
proviso to be effective as of April 6,1917. * * *. 


As contended by Congressman Lankford, this proviso was enacted 
primarily to prohibit a veteran from actually receiving active service 
or retirement pay and disability compensation over the same period 
of time. It is not likely that the proviso was enacted with particular 
reference to the status of unapprehended deserters. But it has be- 
come necessary to apply the proviso to the status of unapprehended 
deserters both in the Army and the Marine Corps, and, in doing so, 
there must be considered the purpose and intent of the proviso, as 
well as the laws, decisions, and matters of public policy applicable to 
deserters. Of course, the unapprehended deserter is not entitled to, 
and does not receive, active service pay while in desertion or while 
absent without authority, but it is most unreasonable to conclude 
that that fact alone would be sufficient to entitle the deserter to 
disability compensation from the date he deserted. That is to say, 
there would appear to be no sound basis for holding that a veteran 
legally in a status under which he was not entitled to disability com- 
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pensation could, by his wrongful act of desertion, restore himself to 
a status under which he would be entitled to such compensation. 

Reference is made to decision of February 2, 1924, 3 Comp. Gen. 
465, 467, from which you quote. While that decision has, in part, 
beer rendered inoverative by the amendment to section 29 of the 
World War veterans’ act, above quoted, so far as the decision applied 
section 312 of the former war risk insurance act, the reasoning 
therein may be applied in the instant matter. Desertion does not 
terminate the relationship between the enlisted man and the United 
States, but there remains an obligation to serve. In the case of 
In re Grimley, 187 U.S. 147, 151, the Supreme Court stated: 


But in this transaction someth'ng more is involved than the making of a 
contract, whose breach exposes to an action for damages. Enlistment is a 
contract; but it is one of those contracts which changes the status; and, 
where that is changed, no breach of the contract destroys the new status or 
relieves from the obligations which its existence imposes. * * *. In other 
words, it is a general rule accompanying a change of status, that when once 
accomplished it is not destroyed by the mere misconduct of one of the parties, 


and the guilty party can not eer his own wrong as working a termination 
and destruction thereof. * 


In addition, it may be stated that it would be against public 
policy as tending to encourage, or place a premium on, desertion if 
a disabled veteran were permitted, by an act of desertion, to acquire 
a right to again receive payment of disability compensation—possibly, 
in some cases, in amounts larger than his active service pay. It 
would be one taking advantage of his own wrong. While, as pre- 
viously stated and as contended by Congressman Lankford, neither 
the act of desertion from a subsequent enlistment, nor a discharge 
or other punishment as a result thereof, may be considered as pre- 
cluding payments of disability compensation based on prior honorable 
service during the World War, the considerations above stated impel 
the conclusion that the resumption of payments of disability compen- 
sation to unapprehended deserters from either the Army or the 
Navy may not be made effective from the date of desertion, but only 
from and after the last date the veteran could have received active 
service pay under the enlistment from which he deserted. 

In the Army a deserter may be brought under military control 
and made to serve out the time lost in desertion, even after the 
termination of the enlistment period. See the act of April 27, 1914, 
88 Stat. 353, and the one hundred and seventh article of war, act 
of June 4, 1920, 41 Stat. 809. For the purpose of this decision it 
is unnecessary to decide whether such authority to thus apprehend 
a deserter and make him serve terminates or does not terminate with 
the expiration of the 3-year period beyond which a deserter from 
the Army in time of peace may not be tried and punished. Thirty- 
ninth article of war, 41 Stat. 794. See in this connection 15 Op. 
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Atty. Gen. 152, 162; 16 id. 171, id. 396; 20 Comp. Dec. 751, 756; 9 
Comp. Gen. 223, id. 114, 117. In any event, the time required to be 
served in the Army, if and when apprehended, would not exceed a 
period equal to the remainder of the enlistment after the date of de- 
sertion which would be the maximum period during which the deserter 
could have received active service pay under the enlistment if he had 
not deserted or had been, in due time, apprehended and restored to 
duty. 

In the Navy and Marine Corps there is no law or regulation which 
requires an enlisted man of the Navy or Marine Corps to make good 
any time lost by desertion. See 20 Comp. Dec. 751, 756, above cited, 
which was cited and followed in 8 Comp. Gen. 874, and 7 id. 528. 
The act of August 29, 1916, 39 Stat. 580, as amended by the act of 
July 1, 1918, 40 Stat. 717, authorizes and requires extensions of en- 
listment in the Navy and Marine Corps for absences due to mis- 
conduct, but the decisions now hold that absences in desertion and 
other unauthorized absences are not due to misconduct and do not 
automatically extend the period of enlistment. 4 Comp. Gen 1026; 
5 id. 189, 192.. Therefore, in the Navy and Marine Corps active 
service pay could have been received by the deserter only for a 
period equal to the remainder of the.enlistment after the desertion. 

Since the only legal basis for denying disability compensation to 
the unapprehended deserters in either the Army or the Marine Corps 
is the statutory inhibition against receipt of the same while in receipt 
of active service pay, also, and since the deserters would not, under 
any circumstances, either in the Army or the Marine Corps, be 
entitled to active service pay under the enlistment except for a period 
equal to the remainder of his term of enlistment, it may be con- 
cluded that when the disability compensation has been withheld for 
a period equal to the remainder of the term of enlistment, after 
desertion, there is thereafter no legal basis for a further withholding. 
In other words, the right to disability compensation must be regarded 
as the same as though there had been no desertion and the man had 
served out the full period of his enlistment. 

You are advised, therefore, that the rule may be applied when 
considering service in the Army, Navy, or Marine Corps, that pay- 
ments of war risk disability compensation awarded on the basis of 
prior World War service from which honorably discharged, may be 
resumed, to an unapprehended deserter from a subsequent peace-time 
enlistment, at the expiration of the full period of the enlistment 
from which the man deserted. 

The accounts of Avera and Perrine should be adjusted accordingly. 
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(A-30991) 


CONTRACTS—MISTAKE IN BID 


Where bids were requested for the furnishing of hardware for barrack chairs 
(seat bolts) and at the time of opening and consideration of the bids 
there was such a difference in the amount of the bids as to indicate 
a possible mistake in the low bid, and upon being asked to verify its 
bid, the bidder alleged mistake but furnished no evidence to establish 
the mistake and the bid was accepted and delivery made, payment there- 
for being made at the bid price, there is no authority for payment of any 
amount in excess thereof. 

The fact that the contractor elected to act on the department’s instructions 
to make delivery of the supplies bid upon and to present a claim for 
any amount to which it believed itself entitled in addition to the contract 
price does not require or authorize allowance of the claim. In electing 
to follow such procedure the contractor removed from consideration the 
question as to whether under the facts and circumstances it could have 
been permitted to withdraw its bid. 


Decision by Comptroller General McCarl, April 9, 1930: 

There has been presented to this office for consideration and set- 
tlement the claim of the National Screw and Manufacturing Com- 
pany for balance alleged to be due for hardware for barrack chairs 
(bolts, seat) furnished the Army quartermaster depot, Philadelphia, 
Pa., in response to circular advertisement 669-30-48, dated July 26, 
1929. 

It appears that under date of July 26, 1929, the purchasing and 
contracting officer, Philadelphia Quartermaster Depot, Philadel- 
phia, Pa., advertised for bids to be opened August 12, 1929, for the 
furnishing of various supplies to be delivered at said depot, among 
which was item 4, which called for “ Bolts, seat R. H. with nuts & 
washers, 14’’ x 814”’ threaded 114’’.”. The National Screw and 
Manufacturing Company submitted a bid of $5.44 per thousand less 
2 per cent, 10 days, which, being the lowest bid received, was ac- 
cepted. It appears that upon the opening and consideration of bids 
by the purchasing branch of the said depot, and before award was 
made, it was noted that there was such a difference in the amount 
of the bids on the item here in question as to indicate the possibility 
of error in the bid of the said National Screw and Manufacturing 
Company on said item, and upon being asked to verify its bid the 
said bidder stated in telegram of August 13, 1929, that “ price 
should be $6.50 thousand not $5.44,” but no evidence was submitted 
to establish the mistake and the only explanation with reference 
thereto was in a letter dated November 12, 1929, as follows: 


The mistake on this material was made by our sales department estimating 
the we'ght of the material; the price was figured on a per pound basis; and 
when our attention was called to the low price by Lieutenant Colonel W. A. 
McCain, contracting officer, we carefully checked our figures and found the 
mistake in the weight and submitted the corrected price at $6.50 net per 
thousand pieces. 
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The bid was accepted and the bidder was directed to furnish the 
supplies at the price quoted in his bid, $5.44 per thousand, less 2 per 
cent, 10 days. The bidder made delivery accordingly and was paid 
at the bid price and now claims an additional sum of $35.41 on 
account thereof. 

In forwarding the claim to the Chief of Finance, the Quarter- 
master General of the Army stated in his first indorsement of 
August 28, 1929, that— 

2. In view of the fact that the original bid of $5.44 per 1,000 bolts was only 
slightly increased to $6.50 when verification was requested, which increased 
price is not such as to indicate a transposition of figures, misplaced decimal 
point, or other apparent error in the original bid price, it is believed that the 


bidder purposely intended to quote a low price, and it is recommended that the 
bidder be held to the bid price. * * 


Attention is invited, also, to the fifteenth indorsement of the 
Quartermaster General dated January 11, 1930, as follows: 


1, The Philadelphia depot is not alone in desiring to do justice to bidders 
and contractors; but when, after considerable correspondence, the only expla- 
nation given for the alleged error is that a mistake was made in computing 
the weight of the metal entering into the make-up of the 4 x 8% inch bolts, 
which explanation apparently is rightly discounted by the Philadelphia depot, 
there is left for consideration only the thought that the contractor believed he 
was bidding on one thing when in reality another thing was required. 

2. Grant that this was true, that the contractor thought he was bidding 
on ‘stove bolts instead of carriage bolts, as alleged; in the three catalogues 
consulted by this office the prices of stove bolts, either flat or round head 
(“R. H.”), are higher than those of oval head square shoulder “ carriage” 
bolts, such as the contractor apparently was called upon to furnish. There- 
fore, the contractor seems to have gotten off lighter than if he had furnished 
stove bolts. 

In considering the matter of alleged mistake in bids, I had occasion 
to say, in 8 Comp. Gen. 397, that the matter of submitting bids for 
the advertised needs of the Government is not one for such neglect- 
ful treatment by bidders as to give frequent cause for attempted 
withdrawals on account of alleged error as the business of the Gov- 
ernment can not go forward in an orderly manner if bidders are 
encouraged or permitted to submit inadequately considered proposals 
with the understanding that they may withdraw or increase the price 
by simply alleging error on their part when, after opening the bids, 
it should be revealed that the profit is not all that it might have 
been or that through the bidder’s carelessness a loss is to be 
sustained. 

It was stated by Mr. Justice McKenna, in delivering the opinion 
of the Supreme Court of the United States in the case of Moffett, 
Hodgkins and Company v. Rochester, 178 U. S. 373, 385, that— 


The party alleging the mistake must show exactly in what it consists and 
the correction that should be made. The evidence must be such as to leave no 
reasonable doubt upon the mind of the court as to either of these points. The 
mistake must be mutual and common to both parties of the instrument. * * * 


While, as previously noted, the contractor, upon being asked to 
verify his bid, alleged a mistake in the prices quoted, however, there 
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was not submitted promptly such conclusive proof as to leave no 
room for doubt that a mistake occurred and in what it consists. 
See, in this connection, decision of February 5, 1930, A-30312, 9 
Comp. Gen. 339. 

The fact that the contractor elected to act on the department’s 
instructions to make delivery of the supplies and to present a claim 
for any amount to which it believed itself entitled in addition to 
the contract price, does not require or authorize allowance of the 
claim. In electing to follow such procedure, the contractor removed 
from consideration the question as to whether under the facts and 
circumstances in this case it could have been permitted to withdraw 
its bid, that is, have been relieved from performance had it so 
requested. The contractor has been paid the bid price for the sup- 
plies delivered, and there is no legal basis for payment of any amount 
in addition thereto. 

Accordingly, the claim for the additional amount must be and 
is disallowed. 


(A-31224) 


LEAVES OF ABSENCE—MILITARY 


In computing the 15 days of leave without loss of pay, time, or efficiency rating, 
authorized by the act of February 28, 1925, 43 Stat. 1090, to officers and em- 
ployees of the United States or of the District of Columbia, who are 
members of the Naval Reserve, Sundays and holidays occurring within the 
period of absence should be included. 


Comptroller General McCarl to the Postmaster General, April 9, 1930: 
I have your letter of March 28, 1930, as follows: 


Railway Postal Clerk Bennie B. Kirby, of Kansas City, Missouri, is a chief 
quartermaster in the 39th Division, 8th Battalion, United States Naval Re- 
serve. He was ordered to take 15 days active training duty at Philadelphia 
beginning August 17 and ending August 31, 1929. In order to reach Philadel- 
phia August 17, it was necessary for him to leave Kansas City August 15, and 
he did not return to duty in the Railway Mail Service at Kansas City until 
September 2, 1929. Altogether, he was absent from the Railway Mail Service 
19 calendar days, or 15 working days. 

The department gave him 15 calendar days leave without loss of pay, time, 
or efficiency rating, beginning August 15 and ending August 29, 1929, under the 
following provision in the Naval Reserve act approved February 28, 1925: 

“ Provided, That all officers and employees of the United States or of the 
District of Columbia, who are members of the Naval Reserve, shall be entitled 
to leave of absence from their respective duties, without loss of pay, time, or 
efficiency rating, on all days during which they are employed, under orders, on 
training duty for periods not to exceed fifteen days in any one calendar year.” 

This compelled Mr. Kirby to take two of the 15 days annual leave due him 
in the Railway Mail Service or be absent two days without pay. 

The department holds that the training period of 15 days specified in the 
act refers to calendar time, or the actual period of training including Sundays 
and holidays; but he contends that it refers to working days in the Railway 
Mail Service, which service is organized on the basis of 306 working days per 
annum. Therefore, the matter is submitted to you for decision. 


In construing section 7 of the act of March 15, 1898, 30 Stat 316, 
as amended by the act of July 7, 1898, id. 653, granting 30 days 
leave of absence with pay to employees of the executive departments, 
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the Comptroller of the Treasury held that Sundays and holidays 
should be counted in computing the time for which annual or sick 
leave was granted on the ground that Congress in the same statute 
had specifically excluded Sundays and holidays from the days on 
which seven hours of labor should be required ; and if it had been 
the legislative intent to exclude those days in computing leave of 
absence, specific legislation to that effect would have been included 
in the enactment. See, also, the act of February 24, 1899, 30 Stat. 

890, specifically providing that the 30 days’ annual leave of absence 
should be exclusive of Sundays and legal holidays. 

The act of October 1, 1890, 26 Stat. 648, authorized leaves of 
absence not exceeding 15 days to be allowed to “clerks and employees 
attached to first and second class post offices” and “employees of 
the mail bag repair shops.” In construing said act the Comptroller 
of the Treasury held that Sundays and holidays were to be included 
in computing the leave granted by the act. The act of March 
2, 1907, 34 Stat. 1213, provided that the leaves of absence allowed 

“clerks in post offices should be exclusive of Sundays and holi- 
days.” The Comptroller of the Treasury held in decision of May 
15, 1907, that the provision in the act of March 2, 1907, supra, did 
not apply to employees of the mail bag repair shops because they 
were not specifically mentioned in the amending statute. 

The principle underlying the decisions herein cited is applicable 
to the instant case. It must be presumed that if the Congress had 
intended that the leave of absence granted to employees of the 
United States or of the District of Columbia, who are members 
of the Naval Reserve, should be exclusive of Sundays and holidays, 
appropriate language to that effect would have been included in the 
enactment. 

Accordingly, you are advised that the department’s interpretation 
is correct, namely, that the training period of 15 days specified in 
the act of February 28, 1925, 43 Stat. 1090, refers to calendar time 
or the actual period of training including Sundays and holidays. 
Such interpretation tends to make the application of the law more 
uniform and more equitable since in many instances employees are 
required to work on Sundays and legal holidays, which days would, 
under the circumstances, necessarily have to be included in com- 
puting the leave of absence. 


(A-31168) 
COMPENSATION—DISMISSAL 


The falsification of expense accounts by a postal employee constitutes such a 
violation of the oath of office and breach of contract of employment 
as to cause the forfeiture of compensation om for periods prior to date 
of suspension and dismissal. 
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Comptroller General McCarl to the Postmaster General, April 10, 1930: 

I have your letter of March 25, 1930, requesting to be advised 
whether the unpaid salary due Carl W. Carlson, former substitute 
railway postal clerk, should be paid to him or forfeited to the 
Government. 

The former employee was suspended for intoxication on duty, and 
‘while the charge was under investigation it developed that he had 
falsified his expense accounts and the amount of overpayments made 
on the falsified accounts was collected from him. 

It has been held that repeated intoxication on duty, though suffi- 
cient cause for dismissal of postal employees, does not constitute 
such a violation of the oath of office or breach of the contract of 
employment ds to cause the forfeiture of compensation due for 
periods prior to dismissal. See 8 Comp. Gen. 443. 

The remaining question is what effect has the falsification of ex- 
pense accounts. It constitutes a stealing of the public moneys and 
a fraud upon the United States, and more or less in disruption of 
the Government rather than in its support as required by oath of 
office. The recovery back of the payments unlawfully obtained may 
be for consideration in mitigation of punishment for the criminal 
offense, but can give no civil rights to a payment by the United 
States. The fraudulent action of this employee precludes the ad- 
ministrative certification of a pay roll or pay voucher with the 
meaning that the services were fully and faithfully performed. An 
employee can not be considered as performing the duties of his 
employment if at the time he is also working out and practicing a 
fraud on the Government. In the present matter there can not be 
viewed as any salary earned and accruing to the employee and no 
payment on such an account is authorized under the facts reported. 


(A-30913) 
CONTRACT SURGEONS—SUBSTITUTES 


A contract surgeon of the Army, unable personally due to illness to render the 
services required under his contract, may arrange for the medical attend- 
ance by his substitute employed by him, if satisfactory to the commanding 
officer of the post. 


Comptroller General McCarl to Capt. John B. Fidlar, United States Army, 
April 12, 1930: 


There has been received your letter of February 4, 1930, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Dr. A. L. L. Baker, in the amount 
of $125, for pay as contract surgeon from January 1 to 31, 1930, 
during which period the services required of him by his contract 
were, due to his sickness, rendered by Dr. C. L. Blanchard, a substi- 
tute furnished by Doctor Baker. 
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Section 18 of the act of February 2, 1901, 31 Stat. 752, provides: 
* * * That in emergencies, the Surgeon General of the Army, with the 
approval of the Secretary of War, may appoint as many contract surgeons 


as may be necessary, at a compensation not to exceed one hundred and fifty 
dollars per month * * * 


The contracts with private physicians entered into by the Surgeon 
General under this act are of two classes, general and special. These 
classes are described and distinguished in decision of February 15, 
1924, 3 Comp. Gen. 523. 

Doctor Baker’s contract is as follows: 


SPECIAL CONTRACT WITH A PRIVATE PHYSICIAN FOR SERVICE AS CONTRACT SURGEON, 
U. 8. ARMY 


This contract, entered into this first day of February, 1923, at Dover, in the 
State of New Jersey, between the Surgeon General of the United States Army, 
and Dr. Augustus L. L. Baker, of Dover, in the State of New Jersey, wit- 
nesseth: That for the consideration hereinafter mentioned the said Dr. Au- 
gustus L. L. Baker promises and agrees to perform the duties of a medical 
officer, agreeably to Army Regulations, at Picatinny Arsenal, New Jersey; and 
the said Surgeon General, U. S. Army, promises and agrees, on behalf of the 
United States, to pay, or cause to be paid, to the said Dr. Augustus §&. L. 
Baker the sum of one hundred and twenty-five dollars a month during the 
continuance of this contract, which shall be his full compensation, and in 
lieu of all allowances and emoluments, any provisions of Army Regulations 
to the contrary notwithstanding. It is mutually agreed and understood that 
this contract shall continue at least one month, if not sooner determined by 
the Surgeon General of the Army. It is furthermore agreed and understood, 
in conformity to the requirements of section 3741 of the Revised Statutes, that 
no Member of or Delegate to Congress shall be admitted to any share or part 
in this contract, or to any benefit to arise therefrom. 

Principals : 
M. W. IReLanp, 
By (Sgd.) M. AsHrorp, 
Major, M. C., U. ® Army. 
(Sgd.) Avueustus L. L. Bakes, 


M. D. 
Witnesses: 


(Sgd.) Anna E, Carey as to— 
Clerk, 8. G. O., 
(Sed.) N. F. RAMsEy as to— 


This is designated a special contract, and the purpose and specific 
work to be accomplished thereunder is set out in paragraph 54 of 
the Manual of the Medical Department, 1916, as follows: 


Special contracts are for local service only, at stations therein designated, as, 
for example at arsenals, where the amount of service called for is not usually 
sufficient to warrant the assignment thereto of a medical officer. No travel 
under such contracts is required. The physician contracted with is neither 
expected to take station at the post nor to give up his private practice, except 
in so far as he has to do so in order to carry out his public duties. He is 
no: furnished quarters or other allowances, and his pay proper constitutes 
his entire compensation. 

(@) Special contracts may be made with any graduate of a reputable medical 
school, legally authorized to confer the degree of doctor of medicine, who is 
a citizen of the United States and has qualified to practice medicine in the State 
or Territory in which he resides. Appropriate evidence that he is a citizen of 
the United States, and that he has qualified to practice as above, should be 
required before the contract with him is executed. 


8565°—30——30 
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The special contract with Doctor Baker is for his personal services, 
and his responsibility thereunder is to give competent medical atten- 
tion to the officers, enlisted men, and civilians entitled thereto, on 
duty at Picatinny Arsenal, whenever his services are required. This 
is service requiring special knowledge, skill, and ability, and such 
a contract, in the absence of provision therein for the furnishing of 
a substitute when sick or otherwise incapacitated, ordinarily requires 
personal performance. 13 C. J. 674. Claim by Doctor Baker for 
payment is on the basis of substantial performance of the services 
required by his contract. 

The Surgeon General has stated that it has been the uniform prac- 
tice to excuse contract surgeons serving under part-time contracts 
from personal performance of the services required by their con- 
tracts, when sick or otherwise incapacitated, provided arrangements 
for medical attendance, satisfactory to the commanding officer of 
the post, are made. There will be made no objection in this instance 
to payment on the voucher returned herewith if it is otherwise cor- 
rect? It is called to attention, however, that services of a physician 
necessarily contemplate that he shall be personally available for 
rendering them and do not contemplate that when he is needed he 
may substitute another in his place and yet obtain the compensation 
the same as if he had rendered the services, The intent of the con- 
tract is that the physician shall be available at all times, but it is, 
of course, to be recognized that a call for the physician may arise 
at a time when he may not be personally available, and I would 
suggest that such contingency should be specifically contracted for 
and not left to the physician to substitute whomever he may wish. 
The very purpose of contracting to have a physician available would 
be nullified if the contracting physician may practically at will 
substitute another. It would seem more proper that there be either 
named in the contract or otherwise made known to the contracting 
officer a list of available physicians upon whom call may be made 
in the event of the nonavailability of the contracting physician. 
Having regard to the fact that the contract seeks to have the phy- 
sician available at all times, it is not proper to permit a substitu- 
tion, but rather, in the event of the nonavailability of the contracting 
physician—for proper causes shown by facts—then the contracting 
officer should make the call for a physician from such available list 
and payment for the services be made therefor direct to the physician 
so called, the amount to be deducted from the amount otherwise 
earned and due the contracting physician. I would ask consideration 
of these suggestions so that future contracts may more specifically 
cover the possibility of a contracting physician not answering to 
calls when needed and what shall be the liability therefor. 
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SUBSISTENCE—PER DIEMS—TEMPORARY DUTY AT PLACE OF 
RESIDENCE 


Where an employee resides at a place other than his regular duty station, 
going back and forth between his place of residence and place of duty 
each day he performs service at said place, an assignment to temporary 
duty at the place of his residence could not operate to place him in a 
travel status so as to authorize payment of a per diem in lieu of sub- 
sistence while on such temporary duty. 


Comptroller General McCarl to Capt. F. C. Beebee, United States Army, 

April 18, 1930: 

By letter of March 24, 1930, forwarded through the office of the 
Chief of Finance and received in this office April 8, 1930, you trans- 
mitted, with request for decision whether payment thereon is author- 
ized, a voucher in favor of E. F. Liebrecht, in the amount of $189.60, 
for per diem in lieu of subsistence while in Washington, D. C., serv- 
ing on temporary duty in connection with patent war claims from 
February 1, 1930, to March 6, 1930. 

The claim for per diem appears to be based on Special Orders 
No. 17 of January 29, 1930, issued at Edgewood Arsenal, as follows: 

1. Pursuant to authority from the office, Secretary of War, dated Aug. 8, 
1929, Mr. E. F. Liebrecht, patent expert, this station, will proceed from Edge 
wood, Md., to Washington, D. C., on or about January 31, 1930, on temporary 
duty in connection with patent war claims, and upon completion of this duty 
will return to his proper station, Edgewood Arsenal, Md. 

The Quartermaster Corps will furnish necessary transportation, 

The Finance Dept. will pay Mr. Liebrecht a per diem not to exceed $6.00 
while traveling and on such duty under the provisions of existing regulations. 

The journey directed is necessary in the public service and is chargeable 
to JA 2 P 5006 A 1310-0 and JA 2 P 5056 A 1310-0. 

According to the certificate of March 22, 1930, attached to the 
submitted voucher Mr. Liebrecht took his meals and lodging, during 
the period covered by the voucher, at the home of Mrs. W. C. Keegin 
at 2828 Twenty-seventh Street, NW., Washington, D. C., which place, 
it appears, Mr. Liebrecht gave as his home address in April, 1929, 
and it is understood that he has since continued to reside at said 
address going back and forth between Washington and Edgewood 
each day he performs services at the arsenal. Under such circum- 
stances the assignment to temporary duty at Washington required 
no change in his living arrangements and could not operate to place 
him in a travel status so as to authorize a per diem in lieu of 
subsistence. 


Accordingly, the proposed payment is not authorized. 
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(A-31410) 


TRANSPORTATION—EXCESS COST—PRIVATE MOUNTS OF ARMY 
OFFICER 


The excess cost to the Government for shipment of private mounts of an officer 
of the Army from place of purchase to his new station is the entire cost of 
such shipment, less the difference, if any, between the cost to the Govern- 
ment computed on the basis of shipment of the entire authorized allowance, 
including the mounts, taking into consideration possible carload combina- 
tions and rates, from the old to the new station, and the amount actually 
paid on the shipment of the officer’s household effects to the new station. 

The excess cost to the Government for a separate shipment of the private mounts 
of an officer of the Army from place of purchase to his permanent station 
may not exceed the actual cost thereof. 


Comptroller General McCarl to Maj. J. B. Harper, United States Army, 

April 30, 1930: 

There has been received your request for decision as to the amount 
properly chargeable, as excess, to Capt. John J. Atkinson, F. A., 
United States Army, by reason of shipment of two private mounts 
from place of purchase, Norias, Tex., to San Antonio, Tex., on 
Government bill of lading No. WQ—A-1618866, dated September 20, 
1928. 

Under the act of March 23, 1910, 36 Stat. 255, and Army Regula- 
tions 30-965, 25-b-(4), promulgated thereunder the cost of trans- 
portation at public expense of an officer’s private mount from place 
of purchase to his duty station may not exceed the amount it would 
have cost the Government had such mount been shipped with his 
regulation change of station allowance, A-27769, July 23, 1929. 
The excess cost to the Government by reason of the separate addi- 
tional shipment may not exceed the actual cost thereof, A-25735, 
March 15, 1929, 8 Comp. Gen. 490. Accordingly, the excess cost to 
the Government for shipment of private mounts from place of pur- 
chase to a new station is the entire cost of such shipment, less the 
difference, if any, between the cost to the Government computed on 
the basis of shipment of the entire authorized allowance, including 
the mounts, taking into consideration possible carload combinations 
and rates, from the old to the new station, and the amount actually 
paid on the shipment of household goods made to the new station. 
A-28470, September 17, 1929. 

Special Orders No. 136, War Department, dated June 11, 1928, 
directed a permanent change of station from Columbus, Ohio, to 
Fort Sam Houston, Tex. Pursuant to these orders, Captain Atkin- 
son shipped from Columbus to San Antonio 8,490 pounds of house- 
hold goods and 390 pounds of professional books, on bill of lading 
No. WQ-A-1608955, as a carload lot, 12,000 pounds at third-class rate 
of $2.12 per cwt., or a cost of $254.40. The maximum allowance at 
time of shipment was 7,000 pounds, and $42.68 excess on this ship- 
ment was collected from the officer. 

The actual cost of shipping the two private mounts from Norias, 
Tex., to San Antonio, Tex., was $42 for transportation of the mounts 



























DECISIONS OF THE COMPTROLLER GENERAL 455 


and $15.70 for transportation of attendant, $7.85 each way between 
Fort Sam Houston and place of purchase, a total of $57.70. Had 
the officer’s mounts been included in the original shipment from 
Columbus to San Antonio, the shipment would have been on the 
basis of emigrant movables, as a carload lot, 20,000 pounds at 98 
cents per cwt., and the Government’s portion would have been 
$169.40. As the cost, $211.72, of the shipment actually made ex- 
ceeded the cost had consolidated shipment been made, there is no 
amount to be credited on account of the separate shipment of private 
mounts. The amount properly for collection is the entire amount, 
$57.70, paid by the Government for the shipment of private mounts 
from place of purchase to the officer’s new station, and not $100.02 
as shown by the computation of February 8, 1930, of which review 
was requested by you. 


(A-30866) 


COMPENSATION—PROMOTION—IMMIGRANT INSPECTORS AND 
TECHNICAL ADVISERS 


On the basis of administrative action creating the position of technical adviser 
for service abroad in the Immigration Service, as. distinguished from the 
position of immigrant inspector, technical advisers are not cuntrolled by, 
nor included within, the provisions of the act of May 29, 1928, 45 Stat. 954, 
prescribing the grades and salary rates:for immigrant inspectors, und may 
be paid in excess of $3,000 per annum, but service as a technical adviser 
may not be included in computing longevity of immigrant inspectors for the 
purpose of automatic promotion from one grade to another. 9 Comp. Gen. 
424, amplified. 

Comptroller General McCarl to the Secretary of Labor, May 1, 1930: 

There has been received your letter of April 7, 1930, requesting 
reconsideration of decision of this office dated April 2, 1930, 9 Comp. 
Gen. 424, construing and applying the immigrant inspectors classi- 
fication act of May 29, 1928, 45 Stat. 954, in the case of Immigrant 
Inspector William M. Johnson. 

There was involved the question as to the authorized salary rate of 
Inspector Johnson from and after July 1, 1928, prior to which he 
had been serving as an immigrant inspector at Naples, Italy, and 
from which date his title was changed to that of “ technical adviser.” 
and in regard to which you previously reported “but he continued 
to perform the same duties he had been performing under the title 
of immigrant inspector since June 1, 1927,” when he had been trans- 
ferred from the United States to Naples, Italy, as an immigrant 
inspector. It thus appearing that all of the service performed by 
Johnson, both in the United States and abroad, was as an immigrant 
inspector, the decision of April 2,°1930, held (quoting from the 
syllabus) : 

From and after the effective date of the immigrant inspectors classification 
act, May 29, 1928, 45 Stat. 954, the salary rates therein fixed for immigrant 











456 DECISIONS OF THE COMPTROLLER GENERAL 


inspectors were and are exclusive, and no immigrant inspector, whether sta- 
tioned at home or abroad, was or is authorized to be paid compensation in 
excess of the rate of $3,000 per annum, the maximum rate fixed therein as for 
grade 5. 

Upon the transfer of an immigrant inspector from one station to another, 
either in the United States or abroad, and from a higher to a lower grade, 
there may be included in determining thereafter the one year’s service for the 
purpose of promotion to the next higher grade, continuous service as an immi- 
grant inspector performed prior to the transfer in a higher grade. 


On the basis that all of the service performed by Johnson was as 


an immigrant inspector, the decision was and is correct and is 
affirmed. 


You now state as follows: 


The assertion that Inspector Johnson, while serving in the capacity of techni- 
cal adviser, performed the same duties that he had been performing under the 
title of immigrant inspector was inserted in error by the official who prepared 
this Department’s communication, and was overlooked by the writer at the time 
the letter was signed. As a matter of fact, the law defines what the duties of 
an immigrant inspector shall be, and, as I am sure it will be readily apparent 
to you, it would obviously be impossible for an immigrant inspector to perform 
such duties outside of the territorial limits of the United States. In this con- 
nection I would respectfully invite your attention to section 16 of the act of 
1917, which provides that— 

“All aliens arriving at ports of the United States shall be examined by at 
least two immigrant inspectors at the discretion of the Secretary of Labor and 
under such regulations as he may prescribe. Immigrant inspectors are hereby 
authorized and empowerd to board and search for aliens any vessel, railway 
ear, or any other conveyance, or vehicle in which they believe aliens are being 
brought into the United States. Said inspectors shall have power to administer 
oaths and to take and consider evidence touching the right of any alien to enter, 
reenter, pass through, or reside in the United States and, where such action 
may be necessary, to make a written record of such evidence; * * *. Every 
alien who may not appear to the examining inspector at the port of arrival to 
be clearly and beyond a doubt entitled to land shall be detained for examina- 
tion in relation thereto by a board of special inquiry. * * * The decision 
of an immigrant inspector, if favorable to the admission of any alien, shall be 
subject to challenge by any other immigrant inspector, and such challenge shall 
operate to take the alien whose right to land is so challenged before a board 
of special inquiry for its investigation.” 


There is administratively urged the distinction between the duties 
of immigrant inspectors and the duties of technical advisors and that 
the former can be performed only in this country. You quote from 
sections 23 and 24 of the immigration act of 1917, act of February 5, 
1917, 39 Stat. 892, 893, as follows: 


* * * He [Commissioner General] may, with the approval of the Secretary 
of Labor, whenever in his judgment such action may be necessary to accomplish 
the purposes of this act, detail immigration officers for service in foreign 
countries; and, upon his request, approved by the Secretary of Labor, the 
Secretary of the Treasury may detail medical officers of the United States 
Public Health Service for the performance of duties in foreign countries in 
connection with the enforcement of this act. * * 

That immigrant inspectors and other vaniineiediis officers, clerks, and 
employees shall hereafter be appointed and their compensation fixed and 
raised or decreased from time to time by the Secretary of Labor, upon the 
recommendation of the Commissioner General of Immigration, and in accord- 
ance with the provisions of the civil-service act of January 16, eighteen hundred 
and eighty three. * 
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It would appear from your explanation, etc., that the only material 
difference between the duties of an immigrant inspector and the 
duties of a technical adviser is that the immigrant inspector takes 
action himself on the information deduced from the inspection or 
investigation of the immigrant in this country, whereas the technical 
adviser advises the consular officer in a foreign country as to 
whether, in his opinion, the immigrant would or would not be 
admitted upon arrival at a port in this country, which advice is 
furnished on the basis of a similar inspection or investigation of the 
immigrant made abroad. 

There is nothing express in the 1917 statute cited by you, or other- 
wise, precluding an immigrant inspector from serving abroad in an 
advisory capacity. The term “immigration officers” as used in 
section 23 of the act of February 5, 1917, supra, is broad enough 
to include immigrant inspectors. That immigrant inspectors were 
recognized by the Congress as immigration officers is shown by the 
reference, in section 24 of the said act of February 5, 1917, to 
“immigrant inspectors and other immigration officers.” In fact, 
the new requirements made by the 1924 statute would seem to justify 
and require the detail of those best qualified in the immigration 
service to advise the consular officers and it would appear that 
inspectors best meet these qualifications. In the instant case, John- 
son actually served under the designation of immigrant inspector 
from June 1, 1927, to July 1, 1928, at Naples, Italy. If your con- 
tention be correct that immigrant inspectors may not serve abroad, 
then the service of Johnson prior to July 1, 1928, when he was 
apparently transferred to the position of technical adviser, at Naples, 
was illegal. 

You refer, also, to a proviso in the immigrant inspectors classifica- 
tion act of May 29, 1928, itself, the entire text of which is as follows: 

* * * Provided further, That when inspectors or other employees of the 
Immigration Service are ordered to perform duty in a foreign country, or trans- 
ferred from one station to another, in a foreign country, they shall be allowed 
their traveling expenses in accordance with such regulations as the Secretary 
of Labor may deem advisable, and they may also be allowed, within the dis- 
cretion and under written orders of the Secretary of Labor, the expenses incurred 
for the transfer of their wives and dependent minor children; their household 
effects and other personal property, not exceeding in all five thousand pounds, in- 
cluding the expenses for packing, crating, freight, and drayage thereof: * * 

The Congress, by this proviso, in effect, recognized that inspectors, 
as well as others, might lawfully serve abroad since inspectors are 
specifically mentioned in the provision for traveling expenses when 
ordered to a foreign country or transferred from one station to an- 
other in a foreign country. However, I am not disposed to question 
further the action of the administrative office in creating and continu- 
ing the position of technical adviser as separate and distinct from the 
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position of immigrant inspector. Consequently, the statute of May 
j 29, 1928, will be construed and applied on that basis. 

; Technical advisers, as distinguished from immigrant inspectors, are 
not controlled by, nor included within, the provisions of said act of 
May 29, 1928, and may be paid in excess of $3,000 per annum. There- 
fore, credit will be allowed in the disbursing officer’s accounts for 
salary payments to Walter M. Johnson at the rate of $3,500 per 
annum for the period July 1, 1928, to and including January 31, 1929. 
It should be understood, however, that immigrant inspectors, while 
serving abroad as such may not be paid in excess of $3,000 per annum, 
as held in the prior decision. 

Since technical advisers and immigrant inspectors are to be con- 
sidered as distinct positions, service as a technical adviser may not 
be included, under the provisions of said act of May 29, 1928, in 
computing longevity of immigrant inspectors for the purpose of 
automatic promotion from one grade to another. That is to say, 
service as technical adviser may not be regarded as service as an 
inspector in any of the five grades in which the act of 1928 divides 
immigrant inspectors. On this basis, as Inspector Johnson entered 
grade 3 of immigrant inspector at $2500 per annum on February 1, 
1928, upon his return to this country from abroad, it was unlawful 
to promote him to grade 4 at $2,700 per annum on July 1, 1929, or 
at any time prior to February 1, 1930, when he had completed a 
year’s satisfactory service in grade 3. Accordingly, there must be 
disallowed in the accounts of the disbursing officer the difference 
between the rate of $2,500 and $2,700 per annum paid to Johnson 
for the period July 1, 1929, to January 31, 1930, inclusive, and 
Inspector Johnson will not be eligible for promotion to grade 5, 
at $3,000 per annum until February 1, 1931. Also, other accounts 
must be adjusted accordingly. 


(A-30477) 


TRANSPORTATION FURNISHED ON TRANSPORTATION REQUESTS— 
MILEAGE—APPROPRIATIONS CHARGEABLE 


The cost of transportation furnished on transportation requests is chargeable 
to the appropriation current on the date the request is exchanged for 
a ticket and the contract of transportation thereby entered into with the 
common carrier, except in cases in which the traveler is entitled to reim- 
bursement on a mileage basis, with deduction for transportation procured 
on the request, in which event the appropriation chargeable with the 
mileage payment is chargeable also with the cost of transportation. 


Comptroller General McCarl to the Secretary of the Navy, May 3, 1930: 

There is for consideration by this office a letter dated January 20, 
1930, from the Paymaster General of the Navy relative to the matter 
of adjusting transportation charges involving different fiscal years 
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in which it is stated the procedure of appropriation adjustment by 
this office in that connection has not been uniform and requesting 
definite information as to the procedure that will be followed in 
making settlements so that the Bureau of Supplies and Accounts may 
be enabled properly to charge mileage and travel expenses to the 
appropriations applicable in cases of official travel by the personnel 
of the Navy. 

In the submission, reference is made to two decisions of this office 
(a) 5 Comp. Gen. 1, and (6) decision of November 15, 1927, A-20367, 
and to three cases involved in a recent settlement made by this office 
which, it is alleged, did not comply with the holding in said decisions. 
The three cases, cited, are as follows: 

P. V. 1099: Ensign H. C. Bernet, U. S. N., traveled from Annapolis, Md., to 
St. Louis, Mo., in June, and after spending a month on leave in St. Louis, 
completed the trip to Port Angeles, Wash., on a transportation request issued 


in June, but upon actual transportation secured in July. The total voucher is 
adjusted to the old year. 

P. V. 1352: Ensign E. C. Folger, U. S. N., was ordered from Annapolis, Md.., 
to Port Angeles, Wash.. in June, 1929, with permission to delay reporting until 
13 July, 1929. Apparently traveled from Annapolis to Abington, Mass., at 
his own expense in June, and from Boston, Mass., to Bremerton, Wash., on a 
transportation request issued 3 June, but not used until July. The entire 
travel at Government expense was performed in the fiscal year 1930. The 
debit, however, is charged to the old year. . This is not in accord with ref- 
erence (a). 

P. V. 1195: Ensign M. G. Kennedy, U. S. N., had orders issued in May. 1929, 
to travel from Annapolis, Md., to Port Angeles, Wash., with leave to delay 
reporting until 13 July. He traveled to Henrietta, Mo., on a ticket secured 
on request No. N-320423 in June. Request No. 320424, also issued 3 June, 
1929, was exchanged for a ticket from Henrietta, Mo., to Bremerton, Wash., 
in July, 1929, and the travel completed. The entire mileage is adjusted to “ Pay, 
subsistence, and transportation, 1929.” This appears in direct opposition to 
both references (a) and (b). 


The rule as to the appropriation properly chargeable with a given 
expenditure is the same in cases involving transportation as in other 
matters in which two different fiscal years may be involved, that is to 
say, the appropriation current at the time the obligation is incurred is 
properly chargeable with the expense. In cases of travel, it may be 
stated that neither the issuance of travel orders nor the issuance of 
transportation requests will necessarily obligate the appropriation, 
but if, in pursuance to the travel orders, the- transportation request is 
exchanged for a passenger ticket, say on June 30 of any given year 
and the travel begins on that date the appropriation for the old fiscal 
year becomes obligated and should be charged with the cost of trans- 
portation, regardless of the fact that most of the travel thereunder 
may be performed in the succeeding fiscal year, and, in so far as 
concerns the obligating of the appropriation, the same rule would 
apply even if the travel had not begun until subsequent to June 30. 

This follows the rule announced in 5 Comp. Gen. 1. The first 
illustration in that case involved two transportation requests one of 
which was used in the old fiscal year and the other in the new, and 
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it was held that as to the first, used in the old fiscal year, the ap- 
propriation of that fiscal year was chargeable, whereas as to the 
other, since transportation upon the request was not secured until 
the next fiscal year the new fiscal year appropriation should bear 
the cost thereof. The same rule was applied in the decision of 
November 15, 1927, A~20367, but in that case the transportation re- 
quest and ticket covered the return journey and accordingly obli- 
gated the old appropriation for the entire travel rather than merely 
for the one trip performed during the old fiscal year. 

In cases of passenger transportation there should be considered 
as distinct and separate from the other matters which may be 
involved in official travel, such as subsistence expenses, per diem 
allowance, etc., the contract of transportation which arises when the 
transportation company issues its transportation ticket upon a trans- 
portation request. The contract to pay for the cost of the trans- 
portation is effective from that date, subject to cancellation if the 
ticket is not used and the appropriation current at that time becomes 
obligated accordingly. 

Under such rule, it is essential that all the facts with respect to 
obtaining transportation be shown in order that determination may 
be made of the time or date the contract with the transportation 
company became effective, since it frequently happens that the matter 
depends largely upon the traveler exchanging the transportation 
request for a transportation ticket. In the three cases referred 
to by the Paymaster General, the records at the time the settlement 
was made indicated that the transportation requests were issued in 
June and that they were apparently used to obtain transportation 
during that month even though the travel was not completed until 
July 13. Such would not appear to be the case, at least in connection 
with pay voucher 1195 with respect to which it is stated that Ensign 
M. G. Kennedy, United States Navy, exchanged request No. 320424 
issued June 3, 1929, for a ticket from Henrietta, Mo., to Bremerton, 
Wash., in July, 1929. 

It should be stated in this connection that in cases in which the 
traveler is entitled to reimbursement on a mileage basis with deduc- 
tion for transportation when Government transportation request 
was used, the appropriation properly chargeable with the mileage 
payment should be charged also with the cost of the transportation. 
The rule with respect to mileage as set forth in 2 Comp. Dec. 14, is 
that payment of mileage shall be charged to the appropriation for 
the year in which the travel is performed and if travel is begun at a 
time sufficiently prior to the expiration of the fiscal year to enable 
the officer to complete a continuous journey before the close of the 
fiscal year, it is payable entirely out of the appropriation for that 
year, but if the travel is begun so late in the fiscal year that the 
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major portion of itis performed in the succeeding fiscal year, it is 
payable out of the appropriation for such succeeding year. 

It is suggested that, hereafter, a more complete showing be made 
with respect to these cases so that proper action may be taken by this 
office in the audit of the accounts and so as to avoid action by this 
office, which, while from the records as submitted is basically correct, 
may appear to the administrative office as not in accordance with the 
rules previously announced in decisions of the accounting officers. 


(A-31541) 
ARMY OFFICERS—ADDITIONAL PAY FOR MOUNTS 


An officer of the Army required to be mounted, who provided himself with a 
suitable mount at his own expense, may continue to receive additional pay 
for such mount while on leave of absence from his duty station and while 
traveling under orders direct ng a permanent change of station. 

Where the privately owned mount of an officer of the Army was injured so 
as to render it unfit for further use as an Army mount, additional pay for 
such mount is not authorized after the injury. 


Comptroller General McCarl to Capt. F. C. Beebee, United States Army, May 

5, 1930: 

There has been received your letter of April 16, 1930, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Capt. Albert L. Evans, chaplain, 
United States Army, for $149.17, paid for one privately owned 
mount, maintained for the officer by the Thirty-fifth Infantry, at 
Schofield Barracks, Hawaii, during the period from November 15, 
1929, to March 12, 1930. 

Paragraph 4, Special Orders No. 256, headquarters, Hawaiian De- 
partment, dated October 16, 1929, relieved Chaplain Evans from 
assignment and duty at Schofield Barracks and assigned him for 
duty at Edgewood Arsenal, effective upon date of departure on trans- 
port scheduled to sail from Honolulu about November 16, 1929. 
The officer states that at the time he left the islands he was unable 
to have the mount turned over to the quartermaster for shipment to 
the mainland, as the mare had been bred to the Army stallion 
“Lord Brighton ” and had given foal to a filly only a few days before 
his departure. It further appears that on January 6, 1930, this 
mount sustained an injury which resulted in the rupture of the 
right eyeball and complete loss of sight in that eye, which condition 
rendered the animal unfit for a regulation private mount. It would 
appear that upon the departure of the officer from Schofield Bar. 
racks the mount was left in the care of Capt. Ernest John, Thirty- 
fifth Infantry, United States Army, and that it was maintained 
and given veterinary treatment at Government expense. 
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The act of May 11, 1908, 35 Stat. 108, provides: 


* * * ‘hat hereafter the United States shall furnish mounts and horse 
equipment for all officers of the Army below the grade of major required to 
be mounted, but in case any officer below the grade of major required to be 
mounted provides himself with suitable mounts at his own expense, he shall 


receive an addition to his pay of one hundred and fifty dollars per annum if 
he provides one mount * * *. 


The act of March 23, 1910, 36 Stat. 252, provides for care of an 
officer’s mount during his absense under the following conditions: 








* * * and hereafter, when an oflicer is separated from his authorized 
number of owned horses through the nature of the military service upon which 
employed, they shall not be deprived of forage, —ae shelter, shoeing, or 
medicines therefor, because of such separation; * * 


Army Regulations 35-1720, paragraph 2, promulgated May 21, 
1929, read: 
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’ 

Officers below the grade of major providing their own mounts do 
not forfeit the right to additional pay by reason of absence on account of sick- 
ness or on ordinary leave, nor will the mere fact that such officers are detached 
for a purely temporary period from the stations where their mounts are kept 
deprive them of their right to the additional pay so long as the mounts are actu- 
ally and exclusively owned and kept for their use in the military service at their 
regular stations. In all other cases the right to the additional pay accrues 

. only where the mounts are actually available for use at the station where 


the officer is serving, 

It appears that Chaplain Evans was, by paragraph 3, Special 
Orders No. 256, headquarters, Hawaiian Department, dated October 
16, 1929, granted leave of absence for 2 months and 11 days expiring 
not later than February 24, 1930, with permission to leave that 
department about November 16, 1929. The time that an officer, 
required to be mounted, is on leave of absence from his duty station 
and traveling urder orders directing a change of station is viewed 
as within the regulations quoted. While on leave status the mount 
in question was injured January 6, 1930, so as to render her perma- 
nently unfit for further use as a mount. After that date the officer 
can not be regarded as having provided himself with a suitable 
mount at his own expense, and payment of pay for such mount 
is not authorized after that date. Accordingly, you are advised 
that payment may be made on the voucher for the period from 
November 15, 1929, to January 6, 1930, if it is otherwise correct. 
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(A-31380) 
NATIONAL GUARD—ARMORY DRILL PAY 


Enlisted men of a National Guard company who did not wear uniforms at 
armory drills by reason of the fact that uniforms were not issued to them, 
such uniforms being availuble for issue by the unit commander, may 
not be credited with attendance at such drills for pay purposes, nor may 
their attendance be counted for qualifying the company officers for drill 
pay. 
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Comptroller General McCarl to Capt. Voler V. Viles, United States Army, 
May 6, 1930: 


There has been received through the Chief of Finance your letter 
of March 31, 1930, transmitting armory drill pay roll of Company 
G, One hundred and twenty-ninth Infantry, Illinois National Guard, 
for the period from October 1 to December 31, 1929, and certain 
correspondence in regard thereto, and requesting decision as to 
whether the company commander is entitled to administrative pay. 
and whether the officers and enlisted men are entitled to armory 
drill pay for the drills attended and to which they may be otherwise 
entitled except for the fact that the enlisted men were not present 
during the drills in the prescribed uniform. As evidence that the 
pay roll is correct the Regular Army instructor is required to certify 
among other things “that all the requirements of law and regula- 
tions governing armory drill pay have been complied with.” The 
Regular Army senior instructor did not execute this certificate, but 
forwarded the pay roll to the adjutant general of the State with his 
letter of February 15, 1930, as follows: 


1. With reference to the inclosed pay rolls and copies of correspondence 
attached thereto, the following statement is submitted: 

a. Captain Curtis submitted his resignation in August, 1929. The resignation 
was approved and the regimental commander requested authority to disband 
the company and reorganize it at some other place. In accordance with the 
procedure followed in this State, Captain Curtis’s resignation and release from 
the service could not be accomplished until he had transferred his property 
responsibility to his successor. Final action was not taken on Captain Curtis's 
resignation until early in January, when the company was disbanded and the 
property transferred to the commander of the new Company G at Joliet. 

b. Knowing (thru unofficial sources) that his resignation had been approved 
and that the company would be disbanded, Oaptain Curtis packed up the com- 
pany property, requiring the men turn in their uniforms and equipment. This 
action was taken about October 1, 1929. He continued to have assemblies for 
drill, however. 

ce. On October 28th, Captain Andres, the instructor, visited Company G, this 
being the evening of a regular drill period. On this evening there were 2 
officers and 16 enlisted men present without uniforms or equipment. Captain 
Curtis’ attention was invited to the provisions of regulations (pars. 12-14, 
N. G. R. 45) and he was informed that these regu‘ations must be met in order 
that the men might qualify for pay. See Captain Andres’ report of October 
29, 1920. 

d, The report referred to above was sent to the senior instructor, who did 
not think it necessary to forward same to the commanding general, 6th Corps 
Area, in view of the statement of the regimental commander that, if pay rolls 
for the second quarter were submitted, he would not approve or forward same. 
Captain Andres was advised of this decision of the regimental commander and 
he, Captain Andres, was further advised that he must comply with applicable 
regulations in certifying pay rolls. 

e. After Captain Andres’ death the Forms 100, which had not been acted on 
by him, were forwarded to your office (January 21, 1930), together with copy 
of Captain Andres’ report of October 29th (above referred to) and the actions 
of the regimental commander thereon. 

2. In view of the above circumstances I do not believe that, under the regu- 
lations, either the officers or enlisted men are entitled to drill pay on the 
inclosed rolls, even for drills attended by the required 60%, in the case of 
the officers. Captain Curtis is, however, in my opinion, entitled to adminis- 
trative pay, particu‘arly as good care of the property was taken by him during 
the three months in which his resignation and the disbandment of the company 
was pending. 
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3. It is recommended that the pay rolls with all inclosures be forwarded for 
decision. It is assumed that copies of Form 107 are on file at regimental 
headquarters, which would permit the checking of the Forms 100 and certifi- 
cation of same by an instructor, in the event of decision that the officers, or 
enlisted men, are found to be entitled to drill pay: 


In fifth indorsement of March 19, 1930, the Chief of the Militia 
Bureau states that Captain Curtis, the commanding officer of this 
company was transferred to the National Guard Reserve on account 
of the disbandment of his unit on January 7, 1930, and further: 

2. The Militia Bureau is of the opinion that as the enlisted men of the com- 
pany were barred from qualifications for armory drill pay because of the action 
of their company commander, that the fact that they were not in uniform 
should not operate against them provided they actually participated in the drills 
claimed and received instruction in compliance with regulations and also that 
the company commander is entitled to administrative function pay for the 
period. 

The regimental commander certified that the unit commander 
claiming administrative pay on this pay roll for the period in ques- 
tion was actually and properly in command of this organization and 
faithfully performed the administrative functions in connection 
therewith during such period. 

There appears no reason to question this certificate, and accord- 
ingly the payment of administrative pay for the period in question 
is authorized. 

Paragraph 13, N. G. R. 45, provides: 


Uniform to be worn at assemblies.—No officer, warrant officer, or enlisted man 
will be credited with attendance at an assembly for drill and instruction unless 
present throughout the assembly in the prescribed uniform (see N. G. R. 77), 
provided that, in the case of enlisted men sufficient and suitable uniforms are 
available for issue by the unit commander, and further provided that in the 
case of officers and warrant officers receiving their first appointments the 
requirements of this paragraph may be waived by instructors for a reasonable 
time to permit them to obtain suitable uniforms. 

It appears from the statement of the Regular Army senior instruc- 
tor that sufficient and suitable uniforms were available for issue to the 
enlisted men by the unit commander but that he did not issue the 
uniforms to them, notwithstanding the instructor called his atten- 
tion to the above provisions of the regulations and advised him it 
was necessary to comply therewith in order that the men might 
qualify for pay. 

The purpose of this regulation in its application to enlisted men 
was to waive the requirement of wearing the uniform upon the 
recognition of a unit until such time as the unit may be supplied 
with the prescribed uniforms. After the unit has been so supplied it 
is immaterial whether the failure to wear the uniforms is the fault 
of the unit commander in not making the issue, or the fault of the 
enlisted man in not wearing the uniform after it has been issued 
to him. The exemption from the requirement of the regulation is 
based on the nonavailability of uniforms for issue by the unit com- 
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mander, not the nonissue when available. The enlisted men under 
the circumstances stated may therefore not be credited with attend- 
ance at the drills. In other words, they were not officially present 
within the meaning of the laws and regulations, and are not en- 
titled to pay for such attendance, nor may their attendance be counted 
for the purpose of qualifying the officers for drill pay. 

The payment of drill pay as credited the officers and enlisted 
men on the pay roll is not authorized. See 6 Comp. Gen. 638; N. 
G. R. 58, paragraphs 7 and 10. 


(A-31495) 


EMPLOYEES’ COMPENSATION BENEFITS—RETIREMENT ANNUITY 


A Government employee permanently and totally disabled by an injury in- 
curred in the performance of official duty, for which injury a third party 
is liable and responds in damages, may elect between the receipt of 
benefits under the employees’ compensation act of September 7, 1916, 39 
Stat. 747, in reduction of which benefits he must apply all amounts re- 
ceived from the third party for such injury, or the receipt of an annuity 
under the civil service retirement act of July 3, 1926, 44 Stat. 907. If 
electing the retirement annuity, the employee must make the United 
States whole as to all benefits received under the employees’ compen- 
sation act, in cash or by way of medical or hospital treatment, but is 
not required to apply the damages received from the third party against 
the annuity payments. 


Comptroller General McCarl to the Secretary of the Interior, May 7, 1930: 


Receipt is acknowledged of your letter of April 21, 1930, as 
follows: 


The United States Employees’ Compensation Commission has filed a claim 
against Roscoe E. Haindel in the sum of $91 paid by the commission for 
medical service for the said Haindel, and it is requested that said amount 
be withheld from his annuity under the civil service retirement law and 
applied in satisfaction of his indebtedness to the Commission. This matter 
is submitted for your consideration. 

It is also requested that a ruling be made on the question whether Haindel 
is entitled to annuity at all under the circumstances of the case, he having 
first elected to take compensation and afterwards relinquished the same and 
returned the amount received as compensation upon recovery of damages for 
the injury from a third party. He thus received damages from a third party 
in lieu of compensation from the Government under the compensation law, 
but it would seem that the Government is only.temporarily and not fully 
and finally released from its liability under the compensation law, as the 
surplus received by the claimant from the third party is merely credited to 
the Government on any future payments of compensation payable to him on 
account of the same injury. See section 777, Title 5, U. S. Code. The retire- 
ment act in section 6 provides that both compensation and annuity may not 
be allowed covering the same period of time. 

The facts in the case are fully stated in the record which is submitted 
herewith. Kindly return same with appropriate instructions in the premises, 


It appears from the record that Haindel, while employed as a rail- 
way postal clerk, was injured in the performance of his duty Novem- 
ber 24, 1925, which injury has been determined to be permanent 
and total. His pay as postal clerk continued until December 28, 
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1925, from which date until November 24, 1926, he was carried on 
the rolls of the postal service as on “continuous leave on account 
of sickness.” November 29, 1926, he filed application for retirement 
on account of disability. February 16, 1927, he was notified by the 
Commissioner of Pensions that it would be necessary to elect between 
the retirement annuity and disability compensation. By letters 
dated April 25, 1927, and September 27, 1927, claimant requested 
that the matter of election be held in abeyance pending final settle- 
ment of his claim against the railroad company. By letter dated 
December 29. 1927, he notified the Commissioner of Pensions of his 
election to pursue his retirement claim, having received a settlement 
of $15,000 from the railroad company. During the pendency of 
the foregoing, Haindel had been receiving disability compensation 
and necessary medical and hospital services at the expense of the 
Employees’ Compensation Commission. Out of the settlement 
received from the railroad company the claimant returned to the 
commission $2,865.97, representing the amounts expended by the 
commission for compensation paid to him and doctor and hospital 
bills which had been paid by the commission up to that time. It 
appears, also, that Haindel paid personally medical bills amounting 
to $1,750 and attorneys’ fees and court costs in the amount of 
$5,231.22, which left him in hand $5,152.81. Subsequently, there 
were presented to the Employees’ Compensation Commission bills 
of Doctors Misenor and Taylor for $300 and $115, respectively, 
which the commission requested Haindel to pay from the funds in 
hand. He paid Doctor Misenor $224 and Doctor Taylor $100 but 
refused to pay the balance, claiming that it should be paid by his 
attorneys. The commission thereupon paid the $91 balance upon 
these two bills and now requests that that amount be withheld from 
any retirement annuity which may be due Haindel. 

Section 27 of the Federal employees’ compensation act of Septem- 
ber 7, 1916, 39 Stat. 747, provides: 

That if an injury or death for which compensation is payable under this act 
is caused under circumstances creating a legal liability in some person other 
than the United States to pay damages therefor, and a beneficiary entitled to 
compensation from the United States for such injury or death receives, as a 
result of a suit brought by him or on his behalf, or as a result of a settlement 
made by him or on his behalf, any money or other property in satisfaction of 
the liability of such other person, such benficiary shall, after deducting the 


costs of suit and a reasonable attorney's fee, apply the money or other property 
80 received in the following manner: 

(A) If bis compensation has been paid in whole or in part, he shall refund 
to the United States the amount of compensation which has been paid by the 
United States and credit any surplus upon future payments of compensation 
payable to him on account of the same injury. Any amount so refunded to the 
United States shall be placed to the credit of the employees’ compensation 
fund. 

(B) If no compensation has been paid to him by the United States, he shall 
credit the money or other property so received upon any compensation payable 
to him by the United States on account of the same injury. 
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Section 6 of the Federal employees’ retirement act of July 3, 1926, 
44 Stat. 907, provides: 


Any employee to whom this act applies who shall have served for a total 
Period of not less than fifteen years, and who, before becoming eligible for 
retirement under the conditions defined in the preceding sections hereof, becomes 
totally disabled for useful and efficient service in the grade or class of position 
occupied by the employee, by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the part of the employee, shall 
upon his own application or upon the request or order of the head of the depart- 
ment, branch, or independent office concerned, be retired on an annuity 
computed in accordance with the provisions of section 4 hereof: * * * No 
claim shall be allowed under the provisions of this section, unless the applica- 
tion for retirement shall have been executed prior to the applicant’ S$ separation 
from the service or within six months thereafter. * * 

e 7” * oa * a = 

No person shall be entitled to receive an annuity under the provisions of 
this act, and compensation under the provisions of the act of September 7, 
1916, entitled “An act to provide compensation for employees of the United 
States suffering injuries while in the performance of their duties, and for other 
purposes,” covering the same period of time; but this provision shal! not be 
so construed as to bar the right of any claimant to the greater benefit conferred 
by either act for any part of the same period of time. 


—_— wa vTxwoxrsr vr 


While the application for retirement was not filed within six 
months from the last date this employee was in receipt of pay as 
clerk, it was filed within six months from the date he was adminis- 
tratively separated from the service. See decision of October 4, 
1920, to the president, United States Civil Service Commission, in 
which it was stated that the status of employees under the retire- 
ment act when on a prolonged leave of absence was an administrative 
matter. 

Section 6 of the retirement act, supra, grants the right of election 
between retirement annuity and compensation under the employees’ 
compensation act. As the employee has formally elected to receive 
the retirement annuity and has made the United States whole as to 
all compensation and other expenditures in his behalf under the com- 
pensation law, with the exception of the $91 mentioned above, he 
appears to be entitled lawfully to the benefits of the retirement act. 
Section 27 (B) of the compensation act, supra, requires that the 
money or other property received by an employee from a third person 
in settlement of a claim for damages shall be credited “upon any 
compensation payable to him by the United States on account of the 
same injury.” ‘The disability entitling this employee to the benefits 
of the retirement act resulted from the same injury as that for 
which the settlement was made with the railroad company which 
presents for determination the question whether the retirement annu- 
ity is compensation for the injury within the meaning of the com- 
pensation law. While the injury resulted in the disability entitling 
the employee to retirement before reaching the retirement age, the 
annuity payable is no greater than had he attained the retirement 
age on the date on which the injury was incurred. Therefore, the 
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retirement annuity is not compensation for the injury within the 
meaning of the compensation law, and the retired employee is not 
required to credit the amount remaining in his hands from the 
settlement with the railroad company against his retired annuity. 

However, the Employees’ Compensation Commission has paid 
$91 in doctors’ bills for this employee, which doctors’ services were 
incurred not for any purpose of the United States but in connection 
with the settlement of his claim against the railroad company, the 
benefits of which inured entirely to Haindel, and the United States 
is, accordingly, entitled to reimbursement therefor. Haindel has 
filed a lengthy statement and argument against any responsibility 
on his part for this item, claiming that it should have been paid by 
his attorneys. The statement has been given the most careful con- 
sideration but no merit is found therein. 

Accordingly, you are authorized to instruct the disbursing clerk 
of the Bureau of Pensions to deduct from the next annuity payments 
due Haindel sufficient to satisfy the claim of $91 and to remit that 
amount by disbursing officer’s check to the Employees’ Compensation 
Commission for deposit to the credit of the appropriation which was 
depleted by payment to the doctors in Haindel’s behalf. 


(A-81405) 
APPROPRIATIONS—FISCAL YEAR—INDIAN TRIBAL FUNDS 


Under an appropriation made from tribal funds in an annual appropriation 
act authorizing the expenditure of a certain amount standing to the credit 
of an Indian tribe or nation for certain purposes not limited to a fiscal 
year, the fiscal year limitations are not applicable, and the funds so 
authorized to be expended are available therefor until exhausted or until 
the accomplishment of the purpose or purposes for which made available. 


Comptroller General McCarl to the Secretary of the Interior, May 8, 1930: 

I have your letter of April 12, 1930, requesting decision whether 
the appropriation made from tribal funds by the act of March 4, 1929, 
45 Stat. 1585, for the purpose of reimbursing the special attorneys of 
the Choctaw Indian Nation for necessary expenses incurred by them 
in the preparation, institution, and prosecution of suits of the Choc- 
taw Nation against the United States, is an annual appropriation 
for the fiscal year 1930, lapsing on June 30, 1930, or continues in 
effect until all expenses have been paid or the appropriation is 
exhausted. 

The full text of the appropriation as contained in the act cited is 
as follows: 

There is hereby authorized to be expended, out of any money now standing 


to the credit of the Choctaw and Chickasaw Nations of Indiuns, or to the credit 
of either of said nations, in the Treasury of the United States, the sum of not 
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exceeding $30,000, to be paid, in the discretion of the Secretary of the Interior, 
to attorneys for said Choctaw and Chickasaw Nations of Indians, or to the 
attorneys for either of said Indian Nations, employed under the authority of 
the Act approved June 7, 1924 (43 Stat. p. 537), the payments to be made in such 
sums as nay be necessary to reimburse said attorneys for such proper and neces- 
Sary expenses as may have been incurred or may be incurred in the investiga- 
tion of records and preparation, institution, and prosecution of suits of the 
Choctaw and Chickasaw Nations of Indians, or of either of said Indian nations, 
against the United States under the above-mentioned Act of June 7, 1924: 
Provided, however, That the claims of the attorneys shall be filed by suid 
attorneys with the Secretary of the Interior and shall be accompanied by the 
attorneys’ itemized and verified statement of the expenditures for expenses 
and by proper vouchers, and that the claims so submitted shall be subject to 
the approval of the Secretary of the Interior: Provided further, That any 
sums allowed and paid under this Act to the attorneys shall be reimbursable 
to the credit of the Choctaw and Chicasaw Nations of Indians, or to the credit 
of either of said Indian nations, as the case may be, out of any amount or 
amounts which may hereafter be decreed by the Court of Claims to said attor- 
neys for their services and expenses in connection with the tribal claims and 
suits of the Choctaw and Chickasaw Nations of Indians, or of either of said 
Indian Nations, under the above-mentioned Act of June 7, 1924. 

The provisions of section 7 of the act of August 24, 1912, 37 Stat. 
487, to the effect that no specific or indefinite appropriation made in 
regular annual appropriation acts shall be construed to be permanent 
or available continuously without reference to a fiscal year unless 
belonging to certain classes not here involved or unless made in terms 
expressly providing for its availability until expended, have particu- 
lar application to appropriations made from public funds in the gen- 
eral fund in the Treasury as distinguished from an authorization, as 
in the present case, for the expenditure of tribal funds belonging to 
an Indian nation. This section of the act of 1912 is essentially a 
supplement to section 5 of the act of June 20, 1874, 18 Stat. 110, re- 
quiring that the unexpended balances of appropriations which have 
remained on the books for two fiscal years shall be carried to the 
surplus fund and covered into the Treasury. The funds from 
which the appropriation here in question was made will not revert 
to the surplus fund, if unexpended, but will remain to the credit 
of the Choctaw and Chickasaw Nations of Indians. 

By express terms the appropriation here under consideration pro- 
vides that the funds authorized to be expended should be available 
to reimburse such attorneys “ for such proper and necessary expenses 
as may have been incurred or may be inéurred in the investigation 
of records and preparation, institution, and prosecution of suits of 
the Choctaw and Chickasaw Nations of Indians or of either of said 
Indian nations against the United States under the above-mentioned 
act of June 7, 1924.” Considering the fact that an appropriation 
from tribal funds such as here involved does not require a setting 
up of funds under an appropriation account on the books of the 
Treasury and of this office, but constitutes merely an authorization 


to expend such funds which are carried on said books to the credit 





; 
) 
. 
' 
. 
f 
) 
. 
| 
; 
| 


470 DECISIONS OF THE COMPTROLLER GENERAL 


of the Indian nations, it would seem that the fiscal year limitations 
could have no application to such cases. 

Accordingly, in specific answer to the question submitted, I have 
to advise that the appropriation made from tribal funds for the 
expense of the special attorneys of the Choctaw and Chickasaw 
Nations of Indians is not an appropriation for the fiscal year 1930, 
but is an authorization for the payment of such expenses, if and 
when approved in accordance with law, regardless of whether such 
expenses were incurred during that fiscal year or prior or subsequent 
thereto. 


(A-31602) 


TRAVELING EXPENSES—ARMY NURSES—TRANSFER FROM ONE 
HOSPITAL TO ANOTHER 


An Army nurse traveling under orders from one hospital to another for 
observation and treatment, is entitled to transportation and reimbursement 
of actual and necessary expenses as prescribed by A. R. 35-4910. 


Comptroller General McCarl to Maj. J. A. Marmon, United States Army, May 
8, 1930: 


There has been received your letter of April 17, 1930, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith in favor of Second Lieut. Lorene Layne, nurse, 
Army Nurse Corps, for $8.95, claimed as reimbursement for meals 
and tips while traveling March 5 to 7, 1930, by train from the Army 
and Navy General Hospital, Hot Springs, Ark., to Fitzsimons 
General Hospital, Denver, Colo., under authority contained in Spe- 
cial Orders, No. 27, Headquarters Army and Navy General Hospital, 
dated March 3, 1930, as follows: 


CSS/o 
SpPeciAL ORDERS } HeapquartTers ArMy & NAvy GENERAL HOospPITAtL, 
No. 27 OFFICE OF THE COMMANDING OFFICER, 


Hot Springs National Park, Ark., March 8, 1930. 

1. In compliance with first indorsement, War Department, A. G. O., February 
27, 1930 (A. G. 201. Layne, Lorene, 2nd Lt., A. N. C., 2-25-30), Off. Div., 
Second Lieutenant Lorene Layne, nurse, Army Nurse Corps, is relieved from 
further observation and treatment at th’s general hospital and from duty at 
this station, effective March 5, 1930, and will then proceed to Fitzs mons 
General Hospital, Denver, Colorado, reporting upon arrival to the commanding 
officer for observation and treatment. 

The Quartermaster Corps will furnish the necessary transportation. 

The travel directed is necessary in the public service and is chargeable to the 
following procurement authorities: Travel MD 264 P 5002 A 9-0, reimbursement 
of traveling expenses MD 264 P 5071 A 9-0, as prescribed in AR 40-20, freight 
MD 264 P 4905 A 9-0. 

The expenses under the above procurement authorities will be reported to 
the Surgeon General as required by Circular Letter No. 44, Office of the 
Surgeon General, dated November 27, 1925. 

By order of Colonel Patterson: 

Cuas. 8. Sty, 
Captain, Med. Adm. Corps, Adjutant. 
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Complying with these orders, Lieutenant Layne left Hot Springs 
National Park at 6.45 p. m., March 5, 1930, and arrived at Denver 
at 3.45 p. m., March 7, 1930. There is claimed $7.95 for five meals 
and tips to waiters, and $1 for four tips to porters. 

Section 6 of the act of July 9, 1918, 40 Stat. 879, provides: 


That members of said Nurse Corps shall receive transportation and neces- 
sary expenses when traveling under orders, * * and, during illness, such 
medical care a may be prescribed in daatiets by the Secretary of 
War; * * 


Paragraph 17-d-(1) of Army Regulations 40-20 cited by you 
provides : 


Allowances accrued for travel under competent orders, as follows: 

(a) From place of receiving orders on entering active service to first 
station of duty. 

(b) Between stations of duty. 

tc) From last station of duty to home upon discharge or relief from active 
service. 

See also paragraph 1 A. R. 35-4910. 


There is no intent in this paragraph to limit the statutory grant 
of “necessary expenses when traveling under orders.” Nor are the 
decisions under the mileage laws applicable to commissioned officers 
traveling to hospital in point. 5 Comp. Dec. 976, 9 id. 616; 25 id. 
97 and 902, and 26 id. 259. See the laws involved, quoted, 25 Comp. 
Dec. 904 and 905; the limitations in those laws are not applicable 
to the travel “under orders” of a member of the Army Nurse Corps. 


You are advised that payment may be made on the voucher if it 
is otherwise correct. ’ 


(A-31811) 


APPROPRIATIONS—NARCOTIC FARMS—PURCHASE OF BOOKS OF 
REFERENCE AND EMPLOYMENT OF PROFESSIONAL AND TECH- 
NICAL PERSONNEL—PUBLIC HEALTH SERVICE 


The appropriations made for carrying out the provisions of the act of January 
19, 1929, 45 Stat. 1086, authorizing the establishment of narcotic farms 
are not available for the purchase of reference books and periodicals, 
not being made specifically available for the purpose as required by section 
3 of the act of March 15, 1898, 30 Stat. 316. 

Under said appropriations there is also no authority for the employment of 
professional and technical personnel in connection with special studies 
and investigations in the District of Columbia or elsewhere of existing 
public or private institutions that may be caring for persons addicted to 
the use of habit-forming narcotic drugs, except such personnel as is 
specifically authorized to be employed by the act of January 19, 1929, 45 
Stat. 1086. 


Comptroller General McCarl to the Secretary of the Treasury, May 9, 1930: 
There has been received your letter of April 7, 1930, as follows: 


Your opinion is respectfully requested whether sufficient authority obtains 
in law for the expenditure of public funds, available to the Narcotics Division in 
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the Office of the Surgeon General of the United States Public Health Service, 
Treasury Department, for the conduct of special studies and investigations in 
existing public or private institutions that may be caring for persons addicted 
to the use of habit-forming narcotic drugs; whether, in a more specific sense, 
authority exists for the employment of professional, technical, subprofessional, 
or clerical personnel in connection with such studies and investigations in the 
District of Columbia or elsewhere ; and whether such funds may be expended for 
the purchase of medical reference books and current medical periodicals 
incident to, and necessary for, the proper conduct of such studies and 
investigations. 

As a matter of convenience, your attention is invited to the following 
references respecting the law in question: U. 8. C.. title 42, sec 1; U. 8S. C.,, 
Supplement III, title 21, sec. 225; act Mar. 4, 1929 vol. 45, p. 1654. 

In explanation of the reasons for requesting your opinions upon the above- 
mentioned subject, I would respectfully invite your attention to the fact that the 
United States Disciplinary Barracks, under the jurisdiction of the Department 
of War, wis sometime ago temporarily transferred to the jurisdiction of the 
Department of Justice, and is now being operated as the United States Peniten- 
tiary Annex, Leavenworth, Kansas. That institution is now used almost 
exclusively for the confinement of persons addicted to the use of habit-forming 
drugs who have committed offenses against the United States. 

In anticipation of the establishment of two United States narcotic farms, 
authorized in the act approved January 19, 1929, it is desirable to utilize the 
clinical material available for study in the penitentiary annex at Leavenworth. 
Studies, observations, and investigations with reference to the inmates of this 
institution would be of very great value preliminary to the development of 
plans, buildings, preparation of regulations, and other preliminary activities 
incident and necessary for the establishment of the two United States narcotic 
farms. The information gained through these special studies and investigations 
would be of very great assistance and value, and an early expression of an 
opinion of the question raised would be greatly appreciated. 


The Narcotics Division of the Public Health Service was estab- 
lished by the act of January 19, 1929, 45 Stat. 1086, for the purpose 
of taking charge of two narcotic farms authorized to be established 
under that act. The first appropriation for carrying out the pro- 
visions of that act was contained in the second deficiency act of 
March 4, 1929, 45 Stat. 1654, in the following language: 

Narcotic farms: For preliminary expenses incident to carrying out the 
provision of the Act approved January 19, 1929, authorizing the establishment 
of two narcotic farms including personal services in the District of Columbia 
and elsewhere ; freight, transportation, and traveling expenses, and the packing, 
crating, drayage, and transportation of the personal effects of the personnel of the 


Public Health Service upon permanent change of station, fiscal years 1929 and 
1930, $10,000. 


Section 3 of the act of March 15, 1898, 30 Stat. 316, provides: 


That hereafter law books, books of reference, and periodicals for use of any 
Executive Department, or other Government establishment not under an 
Executive Department, at the seat of Government, shall not be purchased 
or paid for from any appropriation made for contingent expenses or for any 
specific or general purpose unless such purchase is authorized and payment 
therefor specifically provided in the law granting the appropriation: 

As the appropriation for the expenses of the narcotics division 
does not specifically authorize the purchase of books of reference 
or periodicals, its use for such purposes is prohibited by the act of 
1898, supra. See 3 Comp. Gen. 977; 6 id. 573; A-17495, March 14, 
1927; and A-26112, March 22, 1929. 
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With respect to the matter of employing personnel the appropri- 
ation provides for the payment of expenses “incident to carrying 
out the provision of the act of January 19,1929, * * * including 
personal services in the District of Columbia and elsewhere.” Said 
act of January 19, 1929, provides for the selection by the Attorney 
General, Secretary of the Treasury, and Secretary of War, of sites 
for two narcotic farms and that upon the selection of such sites the 
Secretary of the Treasury shall submit to the Congress estimates 
of the cost of purchasing the same, together with plans and estimates 
of the expenses necessary for the construction of proper buildings 
thereon, and, at the same time and annually thereafter, shall submit 
estimates in detail for all expenses of maintaining such narcotic 
farms. 


Sections 5, 6, and 9 of the act provide as follows: 


Sec. 5. That the control and management of the United States narcotic farms 
shall be vested in the Secretary of the Treasury, who shall have power to 
appoint competent superintendents, assistant superintendents, physicians, phar- 
macists, psychlogists, nurses, and all other officers and employees necessary 
for the safe-keeping, care, protection, treatment, and discipline of the 
inmates. There is hereby created in the office of the Surgeon General, of 
the Bureau of the Public Health Service, in the Department of the Treasury, 
a division to be known as the Narcotics Division, which shall be in charge of 
a physician trained in the treatment and care of narcotic addicts, and which 
division shall have charge of the management, discipline, and methods of treat- 
ment of said United States narcotic farms under the rules and regulations 
promulgated by the Secretary of the Treasury. 

Sec. 6. That the care, discipline, and treatment of the persons admitted to or 
confined in a United States narcotic farm shall be designed to rehabilitate 
them, restore them to health, and where necessary train them to be self- 
supporting and self-reliant. For this purpose the Secretary of the Treasury 
shall have authority to promulgate all necessary rules and regulations for 
the government of the officers and inmates of said United States narcotic 
farms, * * © 


Sec. 9. That the inmates of said narcotic farms shall be employed in such 
manner and under such conditions as the Secretary of the Treasury may 
in, “ee 


When the appropriation of $10,000, supra, was under consideration 
by the subcommittee of the House Committee on Appropriations it 
appears from the hearings that in reply to a direct question as to 
what was proposed to be done with the amount it was stated by 
Doctor Treadway who appears to have been put in charge of the 
narcotics division in the Bureau of Public Health Service: 


We expect to employ a clerk, and pay some traveling expenses, and the salary 
of the officer who is in charge of that activity. (See hearings on the second 
deficiency bill for 1929, p. 238.) 

It was stated also that it was thought wise for the Public Health 
Service doctor in charge of the division to study the existing 
institutions particularly in California and Boston, so as to gather 
such information and data as were necessary for suvmitting estimates 
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to the Congress for the necessary cost of farm sites, construction 
of buildings, and maintenance, operation, etc., of the narcotic farms 

For the fiscal year 1931 there have been submitted estimates for the 
expenses of the narcotics division in the sum of $10,900 as to which it 
was stated before the subcommittee of the House Committee on Appro- 
priations that $9,110 was for the payment of salaries and $1,790 
for travel and incidental expenses. (See hearings on the Treasury 
Department appropriation bill for 1931, p. 625.) 

There is nothing in the appropriation heretofore made for the 
expenses of the narcotics division nor in the act of January 19, 
1929, creating the same, that can be construed as contemplating or 
authorizing the employment of professional, technical, subprofes- 
sional, or clerical personnel in connection with special studies and 
investigations in the District of Columbia or elsewhere of exicting 
public or private institutions that may be caring for persons ad- 
dicted to the use of habit-forming narcotic drugs. It would appear, 
on the contrary, from the laws cited and from the hearings herein 
referred to, that the funds made available for the expenses of the 
narcotics division are to take care of the expenses of preparing esti- 
mates of the costs of the selected cites, and plans and estimates for 
the necessary buildings to be erected, the organization of the nar- 
cotics division and other incidental expenses. 

It is noted the law provides in specific terms that the narcotics 
division shall be in charge of a physician “ trained in the treatment 
and care of narcotic addicts”; and in section 6 it is provided that 
the Surgeon General of the Public Health Service shall give the 
authorized representatives of each State the benefit of his experience 
in the administration of said United States narcotic farms and the 
treatment of persons confined therein. From this it would appear 
that the purpose and intent of the law is that the farms be estab- 
lished for the study and investigation of the drug addict problem 
and the treatment and care of persons addicted to the habit rather 
than extensive studies and investigations in the drug addict field 
prior to the establishment of the farms. 

Section 5 of the act of January 19, 1929, stipulates specifically 
what personnel is authorized to be employed to carry out the pro- 
visions of the act in question, by providing that the narcotics divi- 
sion shall be in charge of a physician “trained in the treatment 
and care of narcotic addicts” and, also, for the appointment of 
competent superintendents, assistant superintendents, physicians, 
pharmacists, psychologists, nurses, and all other officers and em- 
ployees “ necessary for the safe-keeping, care, protection, treatment, 
and discipline of the inmates” of the farms. Such employees ap- 
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pear to be the only personnel authorized to be employed in the carry- 
ing out of the provisions of the act of January 19, 1929. 
The questions submitted are answered accordingly. 


(A-31767) 


TRAVELING EXPENSES—LEAVES OF ABSENCE—OFFICERS OF 
COURT FOR CHINA 


There is no provision in the act of June 30, 1906, 34 Stat. 814, establishing 
the Court for China, giving the officers of that court a legal right to reim- 
bursement of traveling expenses incident to leave of absence, but as the 
appropriation for traveling expenses of diplomatic, consular, and Foreign 
Service officers is specifically available for traveling expenses of officers 
of that court and also contains a specific provision for expenses incurred 
in connection with leaves of absence, it is within the administrative dis- 
cretion of the Secretary of State to order such officers to the United States 
on leave of absence and to provide for the payment of their transportation 
costs as in the case of the other officers mentioned in the appropriation. 


Comptroller General McCarl to the Secretary of State, May 14, 1930: 
There has been received your letter of May 9, 1930, as follows: 


The act of May 24, 1924 provides: 

“Sec, 15. That the Secretary of State is authorized, whenever he deems It 
to be in the public interest, to order to the United States on his statutory leave 
of absence any Foreign Service officer who has performed three years or more 
ot continuous service abroad: Provided, That the expenses of transportation and 
subsistence of such officers and their immediate families, in traveling from their 
posts to their homes in the United States and return, shall be paid under the 
same rules and regulations applicable in the case of officers going to and 
returning from their posts under orders of the Secretary of State when not 
on leave: Provided further, That while in the United States the services of 
such officers shall be available for trade conference work or for such duties 
in the Department of State as the Secretary of State may prescribe.” 

The appropriation act for the Department of State provides: 

“To pay the traveling expenses of diplomatic, consular, and Foreign Service 
officers, and clerks to embassies, legations and consulates, including officers of 
the United States Court for China, and the item'zed and verified statements 
of the actual and necessary expenses of transportation and subsistence under 
such regulations as the Secretary of State may prescribe, of their families and 
effects in going to and returning from their posts, including not to exceed 
$45,000 incurred in connection with leaves of absence * * * $410,000.” 

It will be noted that while the act of May 24, 1924, which relates to the 
Foreign Service only, authorizes transportation on leave for Foreign Service 
officers, the appropriation act for transportation, which includes within a 
stated limitation authorization for transportation on leave, also includes officers 
of the United States Court for China. 

I would be glad to receive an expression of your opinion whether the 
department may, under this appropriation, order officers of the Court for 
China to the United States on leave and pay transportation in the same 
manner as Foreign Service officers after they have been abroad for a period 
of three years. 


Section 15 of the Foreign Service act quoted in your letter has, of 
course, no application to officers of the Court for China, and I find 
no reference in the act of June 30, 1906, 34 Stat. 814, establishing 
the Court for China, to any provisions for leaves of absence. In 
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other words, there appears to be no law giving to officers of the 
Court for China a legal right to reimbursement of traveling expenses 
incident to leaves of absence. The appropriation cited, however, 
has expressly provided for “traveling expenses of * * * officers 
cf the United States Court for China,” and specifically provides that 
not to exceed $45,000 thereof may be used for expenses “incurred 
in connection with leaves of absence” there appearing nothing 
therein to indicate any intent that a distinction be made, in so far 
as expenses incurred in connection with leaves of absence are con- 
cerned, between officers of the Court for China and the other officers 
therein mentioned. Accordingly, it would be within your admir- 
istrative discretion to order the officers of that court to the United 
States on leave of absence and to provide for the payment of their 
transportation costs the same as in the case of the other officers 
mentioned in the appropriation. 


(A-29959) 
CHECKS—INDORSEMENTS—FORGERIES 


When the Government in issuing and delivering a check deals directly by cor- 
respondence or otherwise with the particular person to whom the check is 
issued and delivered, though deceived as to his identity, reclamation can 
not be effected from the indorser who accepted the check from such person 
for value without notice of his lack of title to the check. 


Comptroller General McCarl to the Secretary of the Treasury, May 15, 1930: 

There has been received your letter of April 10, 1930, referring 
to letter of this office dated January 16, 1930, to the Treasurer of 
the United States, A-~29959, wherein you have called attention to the 
fact that check No. 17469, dated January 23, 1928 (inadvertently 
dated 1928 instead of 1929), for $23.09, and check No. 15731 dated 
November 24, 1928, for $85, drawn to the order of Philip V. Walters 
by L. Green, disbursing agent, United States Veterans’ Bureau, were 
not delivered to the impostor in person but were sent to him by mail, 
thereby raising the question whether it is the intention of this office 
to extend the rule as stated in decisions of January 30, 1929, A-25029, 
and September 11, 1929, A-28578, involving cases in which the check 
was delivered by the disbursing officer to the impostor in person, to 
those cases where the check was forwarded by the drawer to the 
impostor by mail. 3 

In the said letter of January 16, 1930, with reference to check 
No. 17469 (second loan), it was stated, as follows: 


It appears that one David Carson, representing himself to be Philip V. 
Walters, fraudulently secured the issuance of the above check by presenting 
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Adjusted Service Certificate No, 601526, payable to Philip V. Walters and 
signing application for a loan thereunder; that the check was indorsed by one 
Vogeli of Clinton, Missouri, the Brinkerhoss-Faris Trust and Savings Company 
of Clinton, Missouri, and the Western Exchange Bank of Kansas City, Missouri, 
and paid by the Treasurer of the United States February 7, 1929, through the 
Federal Reserve Bank at Kansas City, Missouri; that Carson, having been 
apprehended and arrested while in the act of stealing an automobile, admitted 
stealing the Adjusted Service Certificate No. 601526 payable to Philip V. Walters 
from the American Legion Hall at Sapulpa, Oklahoma, and making application 
for two loans thereunder, one of which involves the check here in question; 
that Carson plead guilty, waived a hearing, was convicted on four counts under 
sections 148 and 151 on February 15, 1929, and, on February 28, 1929, was 
sentenced to two years in the United States Reformatory, Chillicothe, Ohio, 
and fined $100; that refund has been reclaimed from the second or subsequent 
indorser ; and that the amount is now being held in your reclamation account. 


This statement of facts, supra, was based in part on secret service 
operatives’ report dated April 1, 1929, with reference to the issuance 


and negotiation of checks Nos. 15731 and 17469, wherein it was 
stated that: 


On February 11th, 1929, Special Agent W. W. McBride of the Bureau of 
Investigation turned over to me a statement made by David Carson to the 
effect that he had stolen from the American Legion Hall at Sapulpa, Oklahoma, 
Adjusted Service Certificate No. 601526, payable to Philip V. Walters, for 
$715.00; that he took it to Bartlesville, Oklahoma, and signed an application 
for a loan in Walters’s name, securing thereby, check #15731, which he forged 
and cashed; that he later obtained check #17469 as an additional loan in the 
name of Walters, and forged and cashed it. * * 


The drawer of the checks, by letter dated August 29, 1929, stated 
as follows: 

The first loan in the amount of $85.00, issued in November, 1928, was mailed to 
general delivery, Kansas City, Mo. There is no record in this office of the 
person executing the note after a reloan has been made, inasmuch as the 
original loan note is stamped paid and forwarded to the payee when the 
check for the reloan is mailed. However, no employee in this office executed the 


note as there has not been, at any time, an employee authorized to execute 
the notes. 


The second loan note was executed by a notary public of Jackson County 
not connected with the Veterans’ Bureau in any way. This check was mailed 
to Clinton, Missouri, % Lee Theater. 


— are no loan checks delivered in person to the applicants from this 
omice. 

It appears that Carson, the impostor, was going under the name 
of Walters at Bartlesville, Okla., when he made application to the 
Veterans’ Bureau headquarters at Kansas City for the first loan, 
and later went to Kansas City where he received the check mailed to 
general delivery, Kansas City, Mo. While the facts are not clear, 
it would appear that the first check was mailed to him after he had 
appeared in person at the Veterans’ Bureau, at which time, as 
indicated by letter dated August 29, 1929, he was notified by the 
drawer of the checks that no loan checks are delivered in person to 
the applicants from that office. It would appear, also, that the 
impostor actually went to the Veterans’ Bureau headquarters in 
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Kansas City to make application for the second loan (check No. 
17469) and had the check sent to him at Clinton, Mo., % Lee Theater. 
No veteran’s note or certificate of identification has been filed for 
check No. 15731; however, there is on file a photostat copy of 
veteran’s note and certificate of identification executed at Kansas 
City, Mo., for the second loan resulting in the issuance of the second 
check, No. 17469. 

You refer to decision of January 30, 1929, A-25029, with the 
observation that— 
the determination to release the indorsers from liability was based upon the 
fact that the drawer of the check had dealt directly with the person who posed 
as the holder of the adjusted-service certificate and who executed the fraudu- 


lent notes and you differentiated between these circumstances and a case 
where the check was forwarded by the drawer to the impostor by mail. * * * 


In the decision referred to it was stated— 


It was recognized in the decision of November 12, 1928, that there was a 
principle of law as stated in Land Title and Trust Company v. Northwestern 
National Bank, 50 L. R. A. 75, that the maker of a check was responsible for 
any loss when he drew the check and dealt directly with a particular person 
under the name used though deceived as to his identity. * * 

It was not intended in that decision, nor in the other case referred 
to by you, A-28578 of September 11, 1929, to hold that dealing with 
a man by correspondence is not dealing directly with him. The rule 
as stated in the Land Title and Trust Company case is not 
restricted to those situations where the drawer delivers the check to 
the impostor in person. See footnotes 50 L. R. A. 77-83. 

It is not material whether the impostor appears in person before 
the bureau or conducts his business by correspondence if the bureau or 
person issuing the check intends the check to be received and cashed 
by the man who made the written application therefor. See Emporia 
National Bank vy. Shotwell, 35 Kan. 360, 57 Am. Rep. 171, 11 Pac. 
141, where an impostor, by assuming the name of the owner of 
property, procured a loan, the proceeds of which were sent by mail 
in the form of a draft in which the payee was designated by the 
name of the owner of the property. The draft was endorsed and 
negotiated by the impostor by the wrongful use of the name of the 
owner of the property, and the court held that the lender, rather 
than the drawee bank must bear the loss, because he intended the 
draft to be sent to the party who executed the notes and mortgages, 
and intended it to be paid to the person to whom he sent it, and whom 
he designated by the name of the owner of the property, because 
that was the name which he assumed in executing the notes and 
mortgages, and, therefore, that the bank was protected in paying 
the draft to the very person whom the lender intended to designate 
by that name. It was contended in that case that the bank did not 
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use sufficient care and diligence in having the payee of the draft 
identified, but the court held that that was not important in view 
of the intention of the lender. See, also, Maloney v. Clark, 6 Kan. 
82, cited in Land Title and Trust Co. v. Northwestern National 
Bank, 196 Pa. 230, 50 L. R. A. at p. 82, where plaintiff was induced 
to send draft drawn to the order of his brother to a stranger, who in 
the correspondence had personated his brother. The stranger in- 
dorsed the name of the plaintiff’s brother on the draft, and sold 
it to the defendants, who were bankers. It was held under these 
facts the plaintiff could not recover. To the same effect is the 
holding in Crippen v. American National Bank, 51 Mo. App. 508, 
the jurisdiction in which the checks here in question were cashed. 

In the instant case, Carson, the impostor, applied to the bureau 
for the loans, and the bureau intended the checks to be received, 
indorsed, and cashed by him. Regardless of whether Carson ever 
appeared personally at the bureau, the bureau had just as much 
opportunity to identify this applicant, by comparison of signature 
and records, as it would have had if he had appeared in person. 

As was stated in decision of January 16, 1930, A-29959, the 
principle as stated in Land Title & Trust Company v. North- 
western National Bank, supra, to the effect that the maker of a check 
is responsible for any loss when he drew the check and dealt directly 
with the particular person under the name used, though deceived as 


to his identity, is applicable to the present case and you are author- 
ized to reverse reclamation on check No. 17469, and return to the 
proper indorser the amount collected from it. Also, as stated in 
letter of March 7, 1930, file CU: F 094078-GBK, to the Treasurer 
of the United States, the abandonment of reclamation proceedings on 
check No. 15731 is authorized. 


(A-31399) 
CONTRACTS—POSTAL SERVICE—SCREEN-WAGON SERVICE 


A contractor required to perform screen-wagon service between the railroad 
depot and a new poStal station, in addition to maintaining regular service 
between the railroad depot and the old postal station, such additional 
service not being such as is required under his contract to be performed 
wanes additional compensation, is entitled to pay for the additional 
service. 


Comptroller General McCarl to the Postmaster General, May 21, 1930: 
Reference is had to your letter of April 12, 1930, as follows: 
On March 1, 1930, the department established a parcel-post station at Mont- 


gomery, Alabama, at a point .45 of a mile from the union depot and .35 of a mile 
from the post office. 
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Since the establishment of the new station, which is not a point named in 
the contract or in the advertisement, subject to which the contract was made, 
the contractor for screen-wagon service has been required to make seven trips 
daily thereto. This additional service involves an increase of two hours 
per day in truck time, the cost of which is approximately $50 a month, including 
the compensation of the driver who operates the truck. The contractor has 
requested an increase in compensation and under the department’s interpre- 
tation of the screen-wagon contract he is entitled to additional pay. 

In view of your opinions in the Mobile, Alabama, case (A-26130) and the 
Auburn, New York, case (A-3910), we are in doubt as to whether the contractor 
at Montgomery may properly be granted relief in the case under consideration 
and, therefore, your ruling on this point is requested. 

A copy of the advertisement, subject to which the contract was made, is 
inclosed for your information. 


Your letter of May 6, 1930, identified the contract in question as 
that held by Clarence J. Hines for screen-wagon service on Route 
424002 at Montgomery, Alabama, at a consideration of $3,950 per 
annum, which contract provides in part: 


Tenth. To perform, without additional compensation, any and all uaditional 
service that the Postmaster General may order during the contract term, be- 
tween post offices, between the post office and railroad stations, between the 
post office and steamboat landings, between the post office and mail stations, 
between the post office and the points of exchange with electric or cable cars, 
and between the several post offices, railroad stations, steamboat landings, 
mail stations, or points of exchange with electric or cable cars, named in the 
schedule of service for said route in said advertisement. Also to perform, 
without additional compensation, any and all additional service during the 
contract terms that may be caused by changes of site of said post offices, 
railroad stations, steamboat landings, mail stations, or points of exchange with 
electric or cable cars; and to and from any new railroad station within the 
city used by a company named in the schedule of service, and also such 
mail-messenger service as may be necessary between the post office and a 
new railroad using the depot of a railroad named in the schedule of service, 
and such transfer and mail station service as may be necessary to and from 
such railroad: provided that in the case of a mail station the increase in 
distance traveled by reason of such change of site does not exceed one-quarter 
of a mile per trip each way; the discontinuance of a mail station and the 
establishment of another in its stead not involving an increase in travel of more 
than one-quarter of a mile each way per trip to be regarded as a change of 
site, and no additional pay to be allowed for the increased service caused 
by such change. 


By decision of March 21, 1930, A-30910, the screen-wagon con- 
tractor at Auburn, N. Y., was held not entitled to additional com- 
pensation due to the discontinuance of one railroad depot which 
necessitated the carrying of a portion of the mail an additional 
distance of 0.76 of a mile from another railroad depot. Decision of 
May 8, 1929, 8 Comp. Gen. 594, affirmed August 26, 1929, A-26130, 
denied relief to the contractor at Mobile, Alabama, for transportation 
of mail over an additional distance rendered necessary by the estab- 
lishment of a new railroad depot. (See, also, 8 Comp. Gen. 370.) 

The situation in the present submission does not involve the change 
of the site of a post office or of a railroad station c> the discontinuance 
of an old or the establishment of a new railroad station, but involves 
the establishment of a mail station more than one-quarter of a mile 
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distant from either the old station or from the railroad depot. The 
additional service between the railroad depot and the new mail 
station is not, therefore, such as is required by the contract to be 
performed without additional compensation. Your submission is 
answered accordingly. 


(A-31647) 
PAY-ROLL NOTATIONS—LEAVES OF ABSENCES WITHOUT PAY 


It is not sufficient, in view of General Regulations No. 34 of May 19, 1924 
(3 Comp. Gen. 1022), and Supplement No. 3 thereof of February 11, 1927 
(6 Comp. Gen. 874), to note in the “ Remarks” column of the Standard 
Form of Pay Roll for Personal Services (Form 1013), merely the length 
of time an employee is absent in a nonpay status. There should be shown 
the dates of such absence and, when the absence is less than a day, the hours 
of such absence. 


Decision by Comptroller General McCarl, May 22, 1930: 


There has arisen in the audit of the accounts of Capt. L. H. Price, 
F. D., United States Army, for the period September 1, 1929, to 
October 31, 1929, the question of whether notation should be made 
in the “ remarks ” column of the pay rolls (Form 1013) of the dates 
of absence without pay or the hours of the day involved in fractional 
parts of a day absent without pay. 

Standard Annual Salary Pay Roll Form No. 1013 was approved 
May 19, 1924. (See General Regulations No. 34, 3 Comp. Gen. 
1022.) In the “remarks” column of the form as then approved, 
there appeared the following: 


All deductions to be clearly and fully explained, together with such other 
facts as may affect pay status. 


Services of payee varying from the full period shown in the above -caption 
to be noted in the column opposite his name. 


By Regulations No. 34, Supplement No. 3, dated February 11, 1927, 
6 Comp. Gen. 874, paragraph 7, the caption of the “ remarks ” column 
was changed to read as follows: 


REMARKS 


All deductions to be clearly and fully explained, together with such other 
facts as may affect pay status. 

Appointments, transfers, promotions, demot’ons, separations, and other 
changes affecting pay status to be noted in this column, including periods of 
service varying from the full period of the roll. 


Notwithstanding this change, the pay rolls involved are the old 
forms approved May 19, 1924, and do not contain in the “ remarks ” 
column the new wording. 

Paragraph 3 (d), Army Regulations 35-4040, dated July 2, 1927, 
in so far as it provides for the entry in the “remarks” column of 
pay roll Form 1013 in cases where the pay period is shorter than 
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the period covered by the roll of the following, “A. W. O. P. 

days,” does not conform to the requirements of General Regulations 
No. 34, dated May 19, 1924, or Supplement No. 3 thereof, dated 
February 11, 1927, as sufficient information is not thus shown to 
enable the pay status of employees absent without pay to be accu- 
rately determined in all cases. 

In order that the provisions of section 6 of the act of June 30, 
1906, 34 Stat. 763, in so far as they affect a 31-day month or the 
month of February, may be given effect in the audit of pay 
rolls, it is essential that the dates of absence without pay be shown, 
nnd, if the absence without pay includes a fractional day, that the 
hours of such fractional day’s absence be stated. For example, in a 
31-day month, if such absence covers a period of one hour at the close 
cf the 30th, and also includes the 31st, pay for one hour only is for- 
feited. (A. D. 6557, March 28, 1922.) If the absence without pay 
is for one hour at any other time on the 30th or on any other day, 
so that the fractional day’s absence and the absence on the 31st are 
not continuous, one day’s pay for absence on the 31st and the pay 
for the hour’s absence must be forfeited. See paragraph 3, Treasury 
Department Circular No. 35, second edition, March 24, 1917, 23 Comp. 
Dec. 793. The hour is essential, also, with respect to absences on the 
last day of February. See 5 Comp. Gen. 935, and cases therein cited. 

However, inasmuch as it appears to have been the practice here- 
tofore to pass without question in the audit, payments made where 
the notations on the pay rolls (Form 1013) have conformed to the 
requirements of Army Regulations 35-4040, even though not exactly 
meeting the requirements of General Regulations No. 34, as amended, 
payments made on such rolls prior to July 1, 1930, will not be 
questioned if otherwise correct and proper. On and after July 1, 
1930, it will be required that when an employee is absent’ without 
pay that the dates of such absence be shown and, if absent without 
pay for less than a day, that the date and the hours of such absence be 
shown. See in connection with this matter 20 Comp. Dec. 867; 23 
id. 793; 26 id. 867; A. D. 6557, dated March 28, 1922; and 5 Comp. 
Gen. 935. 


(A-31757) 
MEDICAL TREATMENT—NAVY ENLISTED MEN 


Payment for civilian medical and hospital treatment rendered an enlisted 
man of the Navy while on leave is not authorized in the absence of the 
procuring of such services by proper naval authority. 


Comptroller General McCarl to the Secretary of the Navy, May 22, 1930: 


There has been received your letter of May 7, 1930, transmitting 
bills of Dr. L. P. Bell for $100, Dr. Charles F. Keith for $60, Wood- 
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land Clinic, Woodland, California, for $68.55, and Miss Nellie 
Anundson, R. N., for $6 covering professional services and hospital 
treatment rendered Herbert Julius Humann, machinist’s mate, 
second class, United States Navy, and requesting decision as to 
whether the payment of these bills is authorized. The facts as 
stated by the commanding officer of the U. S. S. New Mewico, in 
his letter of March 17, 1930, are as follows: 


Humann was granted liberty at San Francisco, California, on 1 February, 
1930, to expire at 0700 on 3 February. On 2 February the following despaich 
was received from the commandant, Twelfth Naval District: “1702 FOLLOW- 
ING RECEIVED FROM WOODLAND CALIFORNIA QUOTE HERBERT 
JULIUS HUMANN SERIOUSLY INJURED IN HIT AND RUN ACCIDENT 
ON HIGHWAY IN COLUSA COUNTY NOW IN WOODLAND CLINIC WOOD- 
LAND CALIFORNIA PLEASE ADVISE LEO P BELL MD UNQUOTE 0320.” 
The commanding officer upon receipt of this despatch revoked Humann’s liberty 
and ordered an officer to go ashore and telephone to the Woodland Clinic authority 
for civilian medical treatment. Before the clinic was reached by telephone a 
telegram was received stating that Humann had died at 0708 on 2 February. 
It was subsequently learned that at about 0230 on 2 February Humann was 
found by civiiians on a highway near Woodland, California, unconscious from 
the result of injuries received apparently by being struck by an automobile, 
Civilians conveyed him to the Woodland Clinic, where he died without regain- 
ing consciousness. 


Referring to 28 Comp. Dec. 543, in which it was held that an 
enlisted man of the Army absent from duty on a pass for less than 
24 hours is not on furlough within the meaning of existing law with 
respect to medical treatment of officers or enlisted men of the Army 


on furlough, and to 26 Comp. Dec. 408, in which it was held that 
the principle of the above decision was applicable to enlisted men 
of the Navy and Marine Corps, you state: 


It is true that, at the time of Humann’s injuries and death as aforesaid, 
he was on authorized liberty in excess of 24 hours, but at the same time 
attention is invited to the fact that such injuries and death occurred within a 
period of 24 hours following his authorized grant of liberty. It would there- 
fore appear that, in view of the unusual circumstances in this case, it might 
justly be treated as one coming within the rule announced in the decisions 
quoted above. 


The broad holding of the cited decision, 23 Comp. Dec. 543, was 
modified in 1 Comp. Gen. 440, in which, considering the case of two 
Army officers permitted to be absent from their station 6314 hours, 
who having left their station in an automobile and about 4 hours 
thereafter and having traveled about 80 miles, were injured in an 
accident, it was stated: 


In these cases of civilian medical and hospital treatment of Army personnel 
while voluntarily away from posts of duty the theory of a constructive duty 
status when absent on a “pass” of short duration is predicated on the 
availability of the man and the presumption that he would return to his 
post of duty before the expiration of his pass should an emergency requiring 
his presence arise. When, therefore, the prospective duration of the absence 
and the distance from the post of duty to the place or places actually or 
impliedly authorized to be visited indicates that no service is expected and that 
none can be rendered, the theory of a constructive duty status falls. The 


3565°—30——32 
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proviso attached to the appropriation for civilian medical treatment in the 
Army is: 

“That this shall not apply to officers and enlisted men who are treated 
in private hospitals or by civilian physicians while on furlough.” 

When the duration of the absence and the distance to which permitted to 
go negative the possibility of the performance of duty, the permission to be 
so absent is a furlough within any accepted definition of the word and the plain 
language of the statute must apply. * * * 


It appears that Woodland is about 86 miles from San Francisco; 
Humann may not, therefore, be considered as in a constructive duty 
status when injured. 

In the decision of March 15, 1927, A-17403, 67 MS. Comp. Gen. 
575, with reference to the case of Frank Fales, an enlisted man of 
the Navy who became seriously ill while at “his home on a leave of 
absence, it was stated: 

While it has been a rule long followed that an enlisted man of the Navy on 
furlough or leave of absence is not entitled to procure medical service at the 
expense of the United States, it has not been held that the Navy Department 
may not procure such services for him in the circumstances here shown. The 
ease of an enlisted man in the Navy is different from that of an officer, as 
under section 1586, Revised Statutes, expenses of medicines or medical attend- 
ance may not be allowed for an officer while not on duty. His situation is also 
different from that of officers and enlisted men of the Army; the annual appro- 
priation for the Medical Department of the Army prohibiting its use for civilian 
medical care and hospital treatment for officers or enlisted men on furlough. 
There is no such prohibition on the use of the naval hospital fund for the 
procurement of medical services for enlisted men of the Navy on furlough 
under the circumstances stated. 


The only question in this case then is, whether there was a procuring of the 
services by the Navy Department for Fales. * * * 


In other words, the Government’s liability for civilian medical and 
hospital treatment of an enlisted man of the Navy while on leave 
rests on contract and not on the man’s naval status. 91 MS. Comp. 
Gen. 1095, A-25833, March 25, 1929. 

In the instant case the services in question had been rendered and 
the man had died before his commanding officer was advised of the 
injury and it was therefore impossible for him to authorize the 
civilian medical treatment and thus obligate the Government there- 
for. 

Payment of the bills, which are retained in this office, is not 
authorized. ' 


(A-8383) 
INTEREST ON AMOUNTS WITHHELD UNDER ACT MARCH 3, 1875 


Under the act of March 3, 1875, 18 Stat. 481, providing for the payment of 
interest on amounts withheld for application aga nst an indebtedness which 
is subsequently found to be invalid, interest will .be allowed on amounts 
representing refund on Internal Revenue taxes certified for allowance by 
the Commissioner of Internal Revenue from the date action by the General 
Accounting Office is taken to withhold or apply the amount to an invalid 
indebtedness to the date payment of the amount withheld is made to the 
taxpayer. No interest is allowable from the date the refund schedule ig 
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certified for payment by the Commissioner of Internal Revenue under the 
Internal Revenue laws in effect prior to the act of May 28, 1928, 45 Stat. 
876, to the date action to withhold payment is taken by the General 
Accounting Office. 

Under the prov s.ons of the act of March 3, 1875, 18 Stat. 481, there is no 
authority for the allowance of interest on amounts ‘nvolved in claims not 
allowed by legal authority upon presentation to the General Accounting 
Office and withheld by it for application against an alleged indebtedness 
which is subsequently found to be invalid. 


Decision by Comptroller General McCarl, May 23, 1930: 

Review has been requested of settlement No. 0220654, dated Janu- 
ary 2, 1930, wherein there was allowed only $91.37 on the claim of 
the American Bosch Magneto Corporation for interest under the act 
of March 3, 1875, 18 Stat. 481, on items allowed in certain other 
settlements. 

In the request for review it is urged that interest is payable under 
the decision in United States v. LaGrange Grocery Company, 31 
Fed. Rep. (2d) 297, on the items of $655.55 and $1,461.86 allowed 
under settlements of February 19, 1929. 

The opinion in the LaGrange Grocery Company case, 31 Fed. Rep. 
(2d) 297, cited in the request for review in this case does not support 
the contention that interest is payable on the two items of $655.55 
and $1,461.86. It will be noted from the opinion of the court in 
that case that the only item on which the court allowed interest was 
a refund of taxes which had been allowed by the Commissioner of 
Internal Revenue who has authority of law to allow claims for refund 
of taxes. In other words, under applicable statutes, the Commis- 
sioner of Internal Revenue is authorized to settle and allow claims 
for refund of taxes and such claims were regarded as claims allowed 
by legal authority within the requirements of the act of March 3, 
1875. Such is not the case with respect to the items of $655.55 
and $1,461.86. While it is true both amounts may have arisen on 
account of properly certified vouchers, the certification or approval 
of a voucher by an administrative officer is not the allowance of a 
claim by legal authority. Such action is merely to indicate that, 
in so far as the administrative office is concerned, there is no 
objection to the payment of the claim if it be otherwise legal and 
proper. The administrative officers who approve and certify such 
vouchers have no legal authority to allow the claims. Such claims 
are for adjudication and settlement by this office under the pro- 
visions of section 236, Revised Statutes, as amended by section 305 
of the act of June 10, 1921, 42 Stat. 24. There is no difference in 
principle, in so far as the act of 1875 is concerned, between the 
settlement of such claims and the settlement of the claims for the 
items aggregating $12,715.31 and $2,375.01—on which the claimant 
has conceded it is not entitled to interest. 
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In the settlement made by this office under date of January 2, 
1930, there was allowed interest at the rate of 6 per centum per 
annum on tax refunds of $2,001.24 and $103.36 from August 23, 
1924, and November 10, 1924, respectively, the dates on which the 
Commissioner of Internal Revenue approved such refunds, to May 
18, 1925, the date on which action was taken by this ‘office to apply 
said amounts to the alleged indebtedness of the claimant corporation. 
It now appears that such settlement was erroneous. Under the pro- 
visions of the act of March 3, 1875, 18 Stat. 481, no interest accrued 
on these items prior to the date action was taken by this office to 
withhold and apply the amounts of tax refunds against the alleged 
indebtedness. In a decision of May 8, 1930, A-8788, by this office, 
involving a similar matter, it was said: 


* * * The period elapsing between the date a schedule for tax refund is 
certified for allowance by the Commissioner of Internal Revenue, and the date 
action is taken by this office, either certifying for payment or for withholding. 
is to be regarded as in the same status as the period ordinarily required for 
action by this office in the settiement of any claim. During such period there 
is no withholding under the act of 1875 or otherwise, but merely the reasonable 
and necessary delay incident to the settlement of the claim. Owing to the 
research and study involved in the adjudication of some claims and the press 
of other work it is not unusual for several months to elapse between the date 
a claim is filed in this office and the date it is finally settled even when no 
counterclaim is involved, and while, under the revenue act of May 29, 1928, 
45 Stat. 876, provision is made for the allowance of interest to a date not more 
than 30 days preceding the date of the refund check, said provision is not 
retroactive, and, as stated in decision of this office of January 10, 1930, in this 
case, the question as to the running of interest in such cases prior to May 29, 
1928, was definitely settled by the case of the Girard Trust Company v. United 
States, 270 U. 8. 163. * * 

While it does appear that tn the LaGrange Grocery Company case interest 
was computed from the date the schedule of refund of taxes was certified for 
allowance by the Comissioner of Internal Revenue instead of from the date 
of the settlement applying the amount of the schedule to the indebtedness, 
such a computation was not in accordance with the reasoning of the Court’s 
opinion and it is not believed that such a computation was intended by the 
court. But be that as it may, this office can not recognize said case as estab- 
lishing the principle that a withholding under the act of 1875 can operate to 
give rise to a claim for interest from the date the claim is filed in this office 
or from any other date prior to the date of the official determination by 
this office that the amount found due on the claim, or a part thereof, shall 
be withheld on account of the indebtedness. In this connection it may be 
stated that it was the established practice from the time of the enactment of 
the act of 1875 to the change in the accounting organization under the act 
of June 10, 1921, referred to in the opinion in the LaGrange case, to allow 
interest in the case of the withholdings under the act of 1875 only from the 
date of the action taken by the Secretary to effect the withholding, which 
date was never prior to the date of the certificate of settlement issued by the 
accounting officer and might be a year or more after the claim was filed in 
the accounting office. Clearly there is nothing in the act of June 10, 1921, 
to give a greater right to interest under the act of 1875 than obtained under 
said act of 1875 to the enactment of the act of 1921. 


The action applying the tax refunds to the alleged indebtedness 
in the present case was taken by this office under date of May 18, 
1925, and it appears that the amount applied was in the sum of 
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$2,468.04 made up of tax refunds for the years 1924 and 1925, aggre- 
gating $2,104.60 plus interest thereon, under the internal revenue 
law, to the date of the commissioner’s action, $363.44. Subsequently, 
the indebtedness to which this amount was applied having been 
found invalid, the entire amount of $2,468.04 was paid to the claim- 
ant corporation under certificate of this office dated February 19, 
1929. In view of these facts, interest under the act of March 3, 
1875, supra, is payable to the corporation at the rate of 6 per centum 
per annum on the amount of $2,468.04 from May 18, 1925, to Feb- 
ruary 19, 1929. 

Accordingly, the settlement of January 2, 1930, will be revised 
to allow interest upon the amount and for the period as herein 
indicated less the amount of $91.37 allowed in said settlement. The 
disallowance of the remainder of the claim is sustained. 


(A-31611) 


PAY—AVIATION DUTY—NAVY OFFICER 


An officer of the Navy required by orders of competent authority to participate 
regularly and frequently in aerial flights, who fails to meet the flight 
requirements prescribed in paragraph 10 of the Executive order of March 
10, 1927, for four or more consecutive months, is not entitled to flight 
pay for such months during which the flight requirements were not 
met. Under such circumstances a new period does not commence with 
the fourth month and the flight requirements for that month may not 
be met in the second or third month thereafter. 


Decision by Comptroller General McCarl, May 23, 1930: 


There is for consideration the question as to whether Lieut. Com- 
mander William D. Thomas, United States Navy, is entitled to avia- 
tion pay for the months of May, June, and July, 1929, as credited 
and paid to him on the rolls of Capt. Geo. W. Steele, United States 
Navy, United States naval attaché, Paris, France, first quarter, 1930. 
The payments so made were $156.25 for May, $158.12 for June, and 
$162.50 for July. 

By orders dated August 15, 1928, Lieutenant Commander Thomas 
was assigned as assistant naval attaché to the American embassies 
at London, England; Paris, France; Berlin, Germany; and The 
Hague, the Netherlands, for duty involving flying, it being stated 
therein : 

9. These orders constitute your assignment to duty in a part of the aeronautic 
organization of the Navy and your existing detail to duty involving flying 
continues in effect. 

Prior to the period in question, flight requirements were last met 
through the month of August, 1928. There is no evidence of any 
flights having been made from September, 1928, to April, 1929, 
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inclusive. According to the evidence, flights made since August, 
1928, are as follows: 


Period in air 
Number of | 
flights 
Hours Minutes 


oooo 
oocoo 
oooo 


wor Oooo 

om Oooo 
ves 

NOMCSSOS 


_ 
— 


Paragraph 10 of the Executive order of March 10, 1927, issued 
in pursuance of section 20 of the act of June 10, 1922, as amended 
by section 6 of the act of July 2, 1926, 44 Stat. 782, prescribes as 
necessary to entitle to flying pay (a) during one calendar month 
10 flights totaling at least three hours, or to be in the air a total 


of four hours; (4) during two consecutive calendar months, if (a) 
not met, 20 flights totaling at least six hours, or be in the air a total 
of eight hours; (c) during three consecutive calandar months, if (}) 
not met, 30 flights totaling at least nine hours, or be in the air a 
total of twelve hours. 

Pay Bill Instructions, approved by decision of June 29, 1927, 6 
Comp. Gen. 851, provide: 


F-7. Failure to perform the requis‘te flights for any reason, except sickness 
or injury incurred in line of duty, results in a suspension of flight pay for the 
period between the first day of the month succeeding that in which the flight 
requirements were last met and the last day of the month preceding that in 
wh ch the flight requirements are again met. The practical effect on flight 
pay is that it is lost for the entire period during which flight requirements 
are not met. The three months’ period allowed for complying with the flight 
requirements is intended to cover leave, temporary duty away from flying 
fac.lities, adverse weather conditions preventing flying, etc. 


EXAMPLES 


Orders requiring aerial flights effective July 21: 
- * 


Flights in July 
Flights in August 
Flights in September 
Flights in October 
Flights in November 
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Credit flight pay for October and November only. Flight pay for July, 
August, and September have lapsed because flight requirements were not met 
within the three months’ period; i. e., prior to September 30. Every month 
in which there is a failure of flight requirements does not commence the running 
of a new three-month period. (Comp. Dec. 22 May, 1925.) Flight requirements 
for October were met in November, as October was beginning of a new three 
months’ period. 


Note.—The above examples are worked out on the basis of flights; the same 
principles applying to the alternate requisite of hours in the air. 

The example thus given appears to be based on the theory that 
where the flight requirements are not met for three consecutive 
months, and there is also a failure in the fourth month,-this fourth 
month commences the running of a new 3-month period in which 
the deficiency may be met either in the second or third month 
thereafter. Extending this principle to a case where the flight 
requirements were not met over an extended period, each period 
of three months would constitute a 3-month period within the 
meaning of the Executive order, and that when the aviator finally 
qualified, the excess flights performed in that month could be applied 
to the prior month or months in that particular period. Applying 
this principle to the facts in the case of Lieutenant Commander 
Thomas where the flight requirements were met through August, 
1928, and were not again met until July, -1929, the intervening 
period would be divided into 3-month periods, as follows: Sep- 
tember, October, and November, would constitute one period; 
December, January, and February another period; March, April, 
and May another period, and June would commence another period. 
Having met the June requirements in July he would be entitled to 
flight pay for June and July, but not for May as that month was 
in the prior period. Apparently Lieutenant Commander Thomas 
was paid flight pay for May, June, and July in an attempt to 
apply the above principle to the facts in his case. However, as 
the payment of flight pay for May was not in accordance with the 
above principle, it will be disallowed. 

The correctness of the principle illustrated in “case 7” of the 
Pay Bill Instructions, quoted above, will be considered. It will be 
noted that by paragraph 10 of the Executive order the requirements 
are based on the calendar month, and if the requirements for one 
calendar month are not met, a 2-month period is provided, and if 
the requirements for the 2-month period are not met, a 3-month 
period is provided. These are periods of grace given to the aviator 
to afford him opportunity to qualify when by reason of temporary 
conditions he can not meet the requirements for one or two con- 
secutive months, and the 2-month or 3-month period commences with 
the first month in which the failure to qualify arises. See 4 Comp. 
Gen. 975. 
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The 3-month period is authorized only for the purpose of enabling 
the aviator to meet the requirements for a particular three months 
beginning with the month in which he fails to qualify. If he fails 
to qualify for the 3-month period, the purpose of fixing such a 
period fails, and it is no longer to be considered as an entirety, it 
is then merely a period of time during which flight requirements 
were not met. In other words, the 3-month period as an entirety 
is merely tentative and is dependent upon the requirements for such 
period being met. In the example given in the Pay Bill Instructions, 
the requirements for the 3-month period, July to September, as an 
entirety not having been met, and the requirements for September 
alone not having been met a new period does not commence with 
October by reason of the failure to meet the requirements for that 
month, as it is not the first month the failure occurred but the fourth 
consecutive month. 

“Case 7” in so far as it has been considered authority for the 
proposition that a new period commences with the fourth month 
of an extended period of failure to meet flight requirements will 
not be followed with respect to payments made for any period 
after May 31, 1930, and the Pay Bill Instructions in regard thereto 
should be amended to conform to the views herein expressed. 


(A-30207) 
MILEAGE—NAVY OFFICER 


An officer of the Navy is not entitled to mileage for travel performed in 
appearing before a State committee of selection as a candidate for a 
Rhodes scholarship, as the matter is personal to the candidate. 


Comptroller General McCarl to Lieut Jonas F, Rupert, United States Navy, 
May 26, 1930: 
By indorsement of the Secretary of the Navy January 13, 1930, 
there has been received your request to be advised whether Ensign 
Frank M. Adamson. United States Navy, is entitled to mileage for 


travel performed under orders of the Bureau of Navigation, Novem- 
ber 16, 1929, as follows: 


From: Bureau of Navigation. 

To: Ensign Frank M. Adamson, U. 8. N., U. 8. 8. Tezas. 
Via: Commanding officer. 

Subject: Temporary additional duty. 

1. When directed by your commanding officer, you will proceed to Sioux 
Falls, South Dakota, at such time as will enable you to report on 6 December, 
1929, to Mr. M. A. Brown, secretary, committee of selection, Rhodes scholar- 
ships, State of South Dakota, for temporary duty in connection with a prospec- 
tive assignment to a course of instruction with the Rhodes scholarship. 

2. This is in addition to your present duties, and upon the completion 
thereof you will return to the U. 8. 8. Tevas and resume your regular duties. 
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8. You are further directed to communicate directly by letter with Mr. M. 
A. Brown, counselor and attorney at law, Chamberlain, South Dakota, regard- 
ing this duty. 


(Signed) R. H. Letenu. 


The Rhodes scholarships memorandum—The United States of 
America—1929, is in part as follows: 


1. General regulations.—The stipend of a Rhodes scholarship is fixed at 
£400 per year. This sum will be sufficient with economy to meet a Rhodes 
scholar’s necessary expenses for term time and vacations, but scholars who 
ean afford to supplement it from their own funds may find it advantageous 
to.doso. * * ® 

A candidate to be eligible must— 

(a) Be a male citizen of the United States, with at least five years’ domicile, 
and unmarried. 

(bd) By the ist of October of the year for which he is elected have passed 
his nineteenth and not have passed his twenty-fifth birthday. (In 1929 scholars 
will be elected to enter Oxford in October, 1930. Candidates are eligible who 
were born on or after October 1, 1905, and before October 1, 1911.) 

(c) By the Ist of October of the year for which he is elected (i. e., 1980) 
have completed at least his sophomore year at some recognized degree-granting 
university or college of the United States of America. 

Candidates may apply either for the State in which they have their ordinary 
private domicile, home, or residence, or for any State in which they may have 
received at least two years of their college education before applying. 

For each State there will be a committee of selection, in whose hands, 
subject to ratification by the-trustees, the nominations will rest. The 1929 
selections will be made December 7. 

2. Institutional selection Candidates must in the first instance be selected 
by their own college or university. The method of doing this is left to each 
institution, but institutional selections must be made early enough to allow 
candidates to file applications with secretaries of State committees not later 
than October 19th. It is recommended that institutional selections be completed 
not later than October 12th. * * * 

8. Basis of selection—In that section of the will in which he defined the 
general type of scholar he desired Mr. Rhodes mentioned four groups of quali- 
ties, the first two of which he considered most important: 

(1) Literary and scholastic ability and attainments. 

(2) Qualities of manhood, truth, courage, devotion to duty, sympathy, 
kindliness, unselfishness, and fellowship. 

(3) Exhibition of moral force of character and of instincts to lead and to 
take an interest in his schoolmates. 

(4) Physical vigour, as shown by interest in outdoor sports or in other ways. 

The ideal Rhodes scholar should excel in all four of the qualities indicated, 
but in the absence of such an ideal combination, committees will prefer a man 
who shows distinction either of character and personality, or of intellect, over 
one who shows a lower degree of excellence in both. Participation and interest 
in open-air and athletic pursuits form an essential qualification for a Rhodes 
scholar, but exceptional athletic distinction is not to be treated as of equal 
importance with the other requirements. Success in being elected to office 
in student organizations may or may not be evidence of leadership in the true 
sense of the word. Mr. Rhodes evidently regarded leadership as consisting 
in moral courage and in interest in one’s fellowmen quite as much as in the 
more aggressive qualities, 

4. Method of selection—REach candidate for a scholarship is required to 
make application to the secretary of the committee of selection of the State 
in which he wishes to compete not later than October 19, using the application 
form printed in this memorandum, and furnishing the material! there specified. 


The application form required to be filed by each applicant is in 
part as follows: 
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To the secretary, committee of selection, OG nicsintdmintn 





: I wish to make application for a Rhodes scholarship from the 
State of _..-...___ in which I reside [or] I have received at least two years’ 
collegiate training. 

I am a citizen of the United States with at least five years’ domicile, and 
unmarried. The date of my birth was ~------------- 

I have had collegiate training as follows (college attended, number of years, 
ine emer. 

Aceompanying this application are: 


(a) Two copies of a photograph of myself (these should be unmounted and 
not larger than 4’’ by 7’’.) 

(b) Birth certificate. (Where official birth certificates are not available, 
the candidate may submit a certificate of date and place of birth from his 


parents, or from the attending physician, signed and sworn to before a notary 
public.) 


University 
(c) A written statement from the President of --.....-...-.____ oon 


to the effect that I have been selected to represent that institution in this State. 

(d) A record certified by the registrar, or some other responsible official, 
of the courses of study which I have pursued, together with my grades. 

(e) A connected statement of my general activities and intellectual interests 
in college and my proposed line of study at Oxford. (This statement should 
be an explanation of the candidate’s particular interests, both personal and 
intellectual, rather than an exhaustive list of trivial activities.) 

The method pursued by the Navy Department was first to issue 
a circular letter to those officers within the age limitation. From 
this list the department recommended 16 of those officers who were 
apparently best qualified based on their records at the Naval Acad- 
emy. Each candidate so recommended made personal application for 
the scholarship to the secretary of the committee of selection of the 
State in which he was entitled to compete. The committee of 
selection then summoned the applicants to a personal interview. 
The travel in question was for the purpose of meeting the committee 
of selection for this personal interview which under the rules gov- 
erning selection of scholars was necessary, since no election to a 
scholarship can be made without such interview. Of the 16 officers 
so recommended and summoned to appear before State committees 
of selection, 6 officers, 1 of whom was Ensign Adamson, were elected 
to Rhodes scholarships and as stated by the Secretary of the Navy, 
will be ordered to duty under postgraduate instruction at Oxford 
University, Oxford, England. 

The right of an officer of the naval or military service to mileage 
for travel under orders depends on whether the travel is on public 
business. United States v. Phisterer, 94 U. S. 219, 221; Barker v. 
United States, 19 Ct. Cls. 288; Perrimond v. United States, id. 509; 
McCauley v. United States 50 id. 105; 4 Comp. Gen. 821. 

A Rhodes scholarship is purely personal; it enables the successful 
candidate to extend his college training and education at little or no 
expense to himself. The yearly stipend of £400 attaching to the 
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scholarship, except such portion thereof as is necessary to pay for his 
tuition and fees at Oxford University, accrues to his personal benefit. 
The fact that an applicant who is an officer in the Navy is permitted 
to compete, is permitted to be absent from his official duties under 
“ Orders,” which merely direct what is necessary for the candidate 
to do to perfect his application does not change its character. 
Except as the trustees in the memorandum for 1930 have made pro- 
vision for the railway fare of candidates to appear before a district 
committee, all candidates bear and have borne the expenses of 
appearing before the committee of selection. The application is 
personal, the appearance before the committee of selection is personal, 
and the benefits accruing are personal—the status of the candidate in 
the Navy does not change the personal nature of the matter. 

Accordingly, you are advised that Ensign Adamson is not entitled 
to mileage for travel performed under the orders in question. 

It appears from indorsement on his orders that Ensign Adamson 
was furnished transportation for the travel from Annapolis, Md., to 
Sioux Falls, S. Dak., and return. Payment of either mileage or 
transportation rests upon the same foundation—namely, public busi- 
ness. Ensign Adamson was not entitled to the transportation fur- 
nished him on said orders and should.refund to the Government the 
cost thereof. 


(A-25760) 


PRINTING AND BINDING 


The decision in 9 Comp. Gen. 412, authorizing the purchase of fillers for ring 
binders elsewhere than at the Government Printing Office, is inapplicable 
to memorandum books, record books, and stenographers’ notebooks, which 
must be procured from the Government Printing Office. 

Comptroller General McCarl to the Secretary of War, May 29, 1930: 

I have your letter of April 4, 1930, inclosing a copy of Bulletin 
No. 15, issued by the War Department under date of October 15, 
1929, covering stationery and office supplies to be procured, stored, 
and issued for the military service, and requesting decision whether 
it is proper to apply decision of March 24, 1930, A-30795, 9 Comp. 
Gen. 412, to the three items of books listed under Item 3 of said 
bulletin. 
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The items referred to are as follows: 


a Article 


3 | Books: 

Memorandum, 3% by 6/| Each..--.| Sulphite paper, substance 40 
inches, ruling to be (23 by 36 inches) (as speci- 
record, blue faint lines; fied by Interdepartmental 
120 pages, not indexed, Board on Simplified Office 
bound in black flexible Procedure) 
fabrikoid, with round 
corners. 

Record rule, 834 by 1334 Rag 30 per cent, substance 48 
inches; 150 pages; in- (17 by 28 inches) (as speci- 
dexed in front and fied by Interdepartmental 
paged; bound in gray Board on Simplified Office 
duck; spring back to Procedure). 
open flat. 

Stenographer’s note, |_..do Sulphite paper. 
ruled, open, stiff cover. 


In the decision of March 24, 1930, there was considered the question 
whether fillers for ring binders were required by the acts cited in 
the quotation below, to be procured from the Government Printing 
Office, and it was therein said: 


Fillers for ring binders, which consist of ruled and punched sheets without 
other printing, are not listed as paper available from the Government Printing 
Office, are carried in stock by dealers for sale to the public generally and 
require no printing operation after receipt of requisition and may be procured 
by contract from the lowest bidder, and do not come within the purview of 
the acts of June 28, 1902, 32 Stat. 481; March 1, 1919, 40 Siat. 1270; or June 7, 
1924, 43 Stat. 592. 

Section 11 of the act of March 1, 1919, supra, requires that all 
printing, binding, and blank-book work for the Congress, the execu- 
tive departments, etc., be dene at the Government Printing Office, 
except such classes of work as the Joint Committee on Printing 
deems to be urgent or necessary to be done elsewhere than in the 
District of Columbia for use of any field service outside of the 
District. The Joint Committee on Printing has, in effect, defined 
the term “ blank-book work” as including work performed on all 
books that require printing, binding, or ruling operations in their 
manufacture, and that definition has been accepted by this office as 
being such as the committee was properly authorized to make and 
as binding on all concerned. See 8 Comp. Gen. 317. 

With respect to fillers for ring binders see my decision A-30795 
of this date to the Public Printer. 

In decision of January 30, 1929, A~-25760, to the Secretary of War, 
it was said that the requirements of law respecting printing, binding, 
and blank-book work for the different departments of the Govern- 
ment may not be departed from except when the Government Print- 
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ing Office can not supply the needs and except in those cases in 
which the Joint Committee on Printing determines the necessity of 
having certain classes of work for the exclusive use of the field 
services done outside of the District of Columbia; and that to 
justify an expenditure for work done elsewhere than at the Govern- 
ment Printing Office, there should be a showing that it is of the class 
authorized by the Joint Committee on Printing to be done elsewhere 
or that the Government Printing Office could not do the necessary 
work. That ruling applies here, and, in reply to your request, you 
are advised that the blank books here in question may not be pro- 
cured from any source other than the Government Printing Office 
unless it be shown either that the Joint Committee on Printing has 
authorized their purchase outside of the District of Columbia and 
they are to be so purchased or that the Government Printing Office 
is not in a position to furnish them. 


(A-31607) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—CHANGE OF 
BENEFICIARY 


Where a veteran signed a written statement just priot to his death clearly 
showing an intention that the originally designated beneficiary, the divorced 
wife of the veteran, should not receive the amount of his adjusted service 
certificate, payment thereof should not be made to the originally designated 
beneficiary nor to the person designated in the written statement, but to the 
estate of the veteran as though no beneficiary had been designated. 

Alleged oral statements of a veteran made just prior to his death expressing an 
intention to name a different beneficiary of his adjusted service certificate 
than the person originally designated, which statements were not signed by 
the veteran, but were reduced to writing and signed by witnesses, may not be 
considered as defeating the right of the originally designated beneficiary. 

As a general proposition a will bequeathing in general terms all personal prop- 
erty but containing no specific reference to the adjusted service certificate 
of the veteran should not be considered as defeating the right of the orig- 
inally designated beneficiary. However, in a case where the originally 
designated beneficiary became disqualified by reason of having feloniously 
shot the veteran, from which he died, and subsequent to the shooting and 
prior to death the veteran executed a will in general terms disinheriting 
the wife, in a State where there is no right of dower in personal property, 
payment skould not be made to those claiming through the wife, she having 
died, but to the estate of the veteran as though no beneficiary had been 
designated. . 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 3, 1930: 


Consideration has been given to your letter of April 29, 1930, as 
follows: 


I have the honor to solicit your decision upon the facts in the cases of 
Joseph T. Malone, XC-746235, Salem L. Moses, XC-1192203, and Hal R. 
Johnson, XC-423904, which are now pending before this bureau for adjudication. 

The facts in the case of Joseph T. Malone may be stated as follows: 

In April, 1925, the veteran executed an application for adjusted compensa- 
tion benefits designating as beneficiary thereof, “ Mrs. Beatrice Malone, wife.” 
On June §, 1929, while a patient in the Brownsville and East New York 
Hospital, Brooklyn, N, Y., the claimant signed the following statement which 
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was witnessed by Dr. 8S. A. Fortunoff, Irene V. Bradley, R. N., and Harry 
Cohen, night superintendent: 

“To whom it may concern: 

“I, Joseph T. Malone, having been married to Beatrice Malone had made her 
beneficiary of my United States Government war-risk insurance policy. She, 
Beatrice Malone, having legally divorced me, I hereby declare my intention to 
change the beneficiary on said policy to my sister, Susan L. Malone.” 

The veteran ded in the hospital on June 9, 1929, about 4.30 o'clock a. m. 
The evidence on file in this bureau discloses that Beatrice Malone secured a 
divorce from the veteran on the 13th day of April, 1928, and that at the time 
of the execution of the instrument above referred to he had no war-risk 
insurance, he having executed a request in writing, February 10, 1919, that the 
war-risk insurance which he applied for on February 1, 1918, be d scontinued. 
The file further discloses that on the original application for war-risk insurance 
the veteran designated as beneficiary, “ None.” 

There is evidence in file tending to show that the reference to his war-risk 
insurance in the instrument executed June 8, 1929. was intended to be adjusted 
compensation. The instrument above referred to is not acceptable as a change 
of beneficiary under bureau regulat'ons, because it was neither mailed to nor 
received in the bureau during the lifetime of the veteran. The question 
which arises in this case is whether this instrument is sufficient to constitute a 
cancellat'on of the or ginal designation of beneficiary under the adjusted serv- 
ice certificate, thereby making the benefits payable thereunder to the estate of 
the veteran in the same manner as though no beneficiary had originally been 
designated. 

The facts in the Salem L. Moses case, may be stated as follows: 

In July, 1924, the veteran executed an application for adjusted compensation 
benefits designat'ng as beneficiary “ Mrs. M. J. Allen, friend.” The veteran 
ded at the Ryburn Hospital, Ottawa, Tll., at 9.30 p. m., July 24, 1928, without 
having executed a written application for change of beneficiary. Subsequent 
to his death there was transmitted to the bureau the statement of Elsie Man- 
gels and Pearl Kallner, sworn to on October 15. 1928, setting forth that they 
are student nurses in training at the Ryburn Hospital in the city of Ottawa, 
Til.; that they were in such tra‘'n’ng during the time that the veteran was con- 
fined in that hospital just prior to his death, and that on the 23rd day of July, 
1928 (the day before he died), they were in the presence of the decedent, 
Salem L. Moses, together with the attending physician, Dr. E. P. Hatheway, 
and at that time and place the veternn made the following oral declaration 
which was subsequently reduced to writing, but wh'ch was not s'gned by the 
veteran because he was unable to affix his signature thereto on account of his 
weakened condition. 

“In the event of my death I desire that all my personal effects and the 
Government compensation bond be given to Jack Rohr. He will take care of 
me and my things.” ; 

An affidavit sworn to by Doctor Hatheway sets forth that he was one of 
the physicians in attendance upon th’s veteran and that on July 23, 1928, in 
the presence of himself and the two student nurses shove referred to, the 
veteran made the voluntary statement quoted above, and that the statement 
was reduced to writing and signed by the two student nurses as witnesses 
thereto. This affidavit states: 

“* * * The decedent, Salem L. Moses, at the time he mad@ the statement, 
was unable to sign the written statement, but nevertheless he was at that time 
of clear, sound, and disposing mind and memory. Shortly after the making 
of the above declaration concerning the disposition of his property he lapsed 
into a diabetic coma from which he did not arouse up to the time of his death.” 

The file discloses the veteran was not receiving compensation from the bu- 
reau at the time of his death, inasmuch as the disability from which he was 
suffering was held as not incurred in or aggravated by service. 

The question which arises in this case is whether the oral statement imme- 
diately reduced to writing but not signed’ by the veteran is sufficient to con- 
stitute a cancellation of the original designation of beneficiary. 

The facts in the Hal R. Johnson case may be stated as follows: 

In November, 1924, the veteran executed an application for adjusted com- 
pensation benefits designating as beneficiary thereof “ Mrs. Stella Mae Johnson, 
wife.” On April 2, 1929. the designated beneficiary shot the veteran and as 
the result of the gunshot wound inflicted by her the veteran died the following 
day, April 3, 1929. Subsequent to the time the gunshot wound was inflicted, and 
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prior to his death, the veteran executed a will which has been probated, item 
2 of which reads as follows: 

“I give, devise, and bequeath all of my property, real and personal and 
mixed, whatsoever and wheresoever situate, to my beloved uncle, William BE. 
Johnson, residing at Forest, Ohio, to have and to hold, to him, his heirs and 
assigns forever.” 

The original designated beneficiary, the wife, died on May 4, 1929. The 
question which arises in this case is whether the will of the veteran which was 
executed subsequent to the time the gunshot wound was inflicted by the 
original beneficiary, and which makes no specific reference to adjusted com- 
pensation, is sufficient to constitute a cancellation of the original designation 
of beneficiary under the adjusted compensation certificate so that a payment 
to the estate would be in order, in which event of course the proceeds would 
pass to the uncle under the will. In this connection your attention is invited 
to the last proviso of section 19 of H. R. 10381 (an act to amend the World 
War veterans’ act, 1924, as amended), which passed the House of Representa- 
tives April 24, 1930, and is now pending in the Senate. A copy of'H. R. 10881 
is inclosed for your information. 

The facts in these cases are being submitted for your decision because of 
your ruling in the case of Willie Willis (decisions dated Nov. 9, 1929, and 
Jan. 14, 1930), wherein you held that in all cases arising under the World 
War adjusted compensation act in which there is clearly shown an action by 
the veteran intended to preclude a former beneficiary from receiving the pro- 
ceeds of the adjusted compensation certificate such action, if not acceptable 
as a change of beneficiary, should constitute a cancellation or revocation of the 
original designation of beneficiary. 


In decision of March 18, 1927, case of John William Corudle (6 
Comp. Gen. 599) it was held as follows: 


When a veteran makes a proper designation of a -beneficiary under an 
adjusted service certificate and later twice attempts to change the beneficiary 
but fails because the attempted changes were not in accordance with law and 
regulations, such action should be considered as canceling the first designation, 
and payments under the certificate should be made to the estate of the veteran 
as though no beneficiary had been designated. 


The general principle thus announced was applied in decisions of 
November 9, 1929, 9 Comp. Gen, 195, and January 14, 1930, id. 285, 
in the case of Willie Willis. Both decisions hold as follows (quoting 
from the syllabus of the first decision) : 


A direction in a last will and testament of a World War veteran not “ mailed 
to the United States Veterans’ Bureau during the lifetime of the veteran” may 
not be recognized as a lawful change of beneficiary under the terms of section 
501 of the World War adjusted compensation act of May 19, 1924, 43 Stat. 125, 
so as to authorize payment of the amount of the adjusted service certificate 
to the person or persons named in the last will and testament, but such action 
should be considered as canceling the first designation, and payment under the 
certificate should be made to the estate of the veteran as though no beneficiary 
had been designated. 


In the decision of February 6, 1930, 9 Comp. Gen. 344, case of 
Henry J. Partridge, it was held as follows, quoting from the syllabus: 


There is no legal principle or sound basis under which the right of the 
originally designated beneficiary of an adjusted service certificate can be de- 
feated solely on the basis of parol evidence, adduced after the death of the 
veteran, tending to show his intent or understanding that some one other than 
such designated beneficiary should receive the amount. 6 Comp. Gen. 599; 
9 id. 195; id. 285, distinguished. 


In the case of Joseph T. Malone, presented by you, the veteran 
actually signed a written statement prior to his death, clearly show- 
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ing an intention that the originally designated beneficiary should 
not receive the benefits of his “ war-risk insurance policy,” which 
was intended to refer to his adjusted service certificate since he had 
in force no war-risk insurance and at no time was his former wife 
named as designated beneficiary in his war-risk insurance policy. 
The principle announced in the first decision of March 18, 1927, case 
of Corudle, is for application, and payment should be made to the 
estate of the veteran in the same manner as though no beneficiary 
had been designated. 

The facts in the case of Salem L. Moses show it to be a border 
line case between the principle announced in the Corudle and Willie 
Willis cases on the one hand, and the principle announced in the 
Henry J. Partridge case on the other. That is to say, there are indi- 
cations of an intention expressed by the veteran that the originally 
designated beneficiary should not receive the proceeds of the adjusted 
service certificate, but that intent was not actually expressed in writ- 
ing signed by the veteran himself. If the alleged statements of the 
veteran which were reduced to writing but not signed by him had 
been admitted to probate as a noncupative wiil under the laws of 
Illinois (see in re Grossman’s estate, 51 N. E. 750, 175 Ill. 425, 40 
Cyc. 1134), the same might have been accepted as defeating the 
rights of the originally designated beneficiary. However, it is under- 
stood that no attempt has been made to probate the statement as a 
will, but an administrator of the veteran’s estate has been appointed 
upon representation to the court that he died intestate. In view 
thereof too much doubt has been cast on the authenticity of the 
alleged oral statement of the veteran reduced to writing by others 
which is more properly classed as parol evidence to be excluded from 
consideration in determining the lawful beneficiary of the adjusted 
service certificate, under the principle announced in the decision of 
February 6, 1930, case of Henry J. Partridge. Accordingly, pay- 
ment in this case should be made to the originally designated bene- 
ficiary, Mrs. M. J. Allen, friend. 

Referring to the case of Hal R. Johnson, if the veteran had takep 
no action attempting to change the beneficiary subsequent to the time 
his wife, the originally designated beneficiary, shot him, and prior 
to his death, there would have been for application the principle 
announced by this office in the case of William C. Williams, decision 
of May 29, 1926, A-13608, wherein it was held that no payment was 
authorized to anyone, either through the originally designated bene- 
ficiary or through the estate of the veteran, under an adjusted serv- 
ice certificate where the designated beneficiary feloniously killed the 
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veteran on the basis of whose service the certificate was issued. The 
principle involved was one of public policy, the purpose being to pre- 
clude the wife or those claiming through her to benefit by the death 
of the veteran whom she killed, either as the designated beneficiary 
or as a beneficiary under the estate of the veteran. 

But in this case the veteran, after wife’s action which subse- 
quently resulted in his death, definitely disinherited the wife by 
execution of a will naming another which would preclude any pay- 
ment to those claiming through her, there being no rights of dower 
to personalty in the State of Ohio, the domicile of the veteran. The 
proceeds of an adjusted service certificate for which a beneficiary has 
been designated do not become a part of a veteran’s estate upon his 
death, and, therefore, it should be held, as a general proposition, that 
a will bequeathing in general terms all personal property, but con- 
taining no specific reference to the adjusted service certificate, should 
not defeat the rights of the designated beneficiary. However, where 
there has been no beneficiary designated the proceeds of an adjusted 
service certificate pass to the estate of the veteran under the statute 
and a devisee under a will in general terms would take. The dis- 
qualification of the originally designated beneficiary in this case, by 
reason of her crime, may be considered as leaving the case as though 
no beneficiary had been designated; and since the veteran executed 
a will under the terms of which there would be no possibility of those 
claiming through the wife receiving any benefit from the death of the 
veteran, payment of the adjusted service certificate to the estate of 
the veteran would not be against public policy and may be made 
accordingly. 

If H. R. 10381 now pending before the Congress does not become a 
law before such action may be taken, there should be eliminated 
therefrom the proviso to section 19 of the World War veterans’ act 
therein proposed in section 4, relative to the claim of Hal R. John- 
son, XC-423904, lines 14 to 18, page 9. 

In your further submission by letter of May 14, 1930, you request 
decision of the following question: 

Should this bureau make duplicate payments to the estate of a veteran in 
those cases where, subsequent to the time an award of adjusted compensation 
benefits is approved in favor of the designated beneficiary under the adjusted 
compensation certificate, evidence is received in the bureau which would be 
sufficient to constitute a cancellation or revocation of the original designation 


of beneficiary under your decisions in the case of Willie Willis, XC-1307570? 
(Decisions, A-28938, dated November 9, 1929, and January 14, 1930.) 


You do not submit the facts in any case now pending. If and 
when such a case should arise requiring consideration of the question 
presented, the matter will be given consideration by this office. 
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(A-81615) 


VETERANS’ BUREAU—REVIVAL OF INSURANCE 


Disability compensation, which was by administrative action erroneously ap- 
portioned and actually paid directly to the wife and children of the vet- 
eran, rather than directly to the veteran himself, for a period prior to the 
date the status of separation between husband and wife actually began, 
may not be considered as uncollected compensation and applied as pre- 
mium to revive lapsed term insurance under the terms of section 305 of the 
World War veterans’ act as amended by the aet of July 2, 1926, 44 Stat. 799. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 3, 1930: 


There has been received your letter of April 30, 1930, transmitting 
for consideration the war-risk insurance case of Samuel Burnett, 
XC-1246587, involving the question whether disability compensa- 
tion, which was by administrative action erroneously apportioned 
and actually paid directly to the wife and children of the veteran, 
rather than directly to the veteran himself, for a period prior to the 
date the status of separation between husband and wife actually 
began, may be considered as uncollected compensation and applied 
as premiums to revive insurance under the terms of section 305 of the 
World War veterans’ act, as amended by the act of July 2, 1926, 44 
Stat. 799. 

You state the facts as follows: 


The facts show that effective December 1, 1917, the veteran applied for war 
risk yearly renewable term insurance in the sum of $10,000 which lapsed April 
1, 1919. A portion of the lapsed insurance has been revived in the amount of 
$3,246.00. On August 22, 1922, the former wife of the veteran submitted an 
affidavit showing that there had been a separation between herself and her hus- 
band from and after June 12, 1921. It appears, however, that the compensation 
award in favor of the veteran’s wife and two children was apportioned from 
October 24, 1919, which was the beginning date of the original award of com- 
pensation. It further appears that on October 25, 1922, the award of appor- 
tioned compensation in favor of the wife and two children was made from 
October 24, 1919, despite the fact that there was evidence before the bureau 
showing that the separation had begun on June 12, 1921. This raises the 
question whether the compensation erroneously apportioned in favor of the wife 
and two children, and which should have been legally paid entirely to the 
veteran up to the date of the separation, may be considered as uncollected 
compensation under section 305. 

As the result of a recent investigation as to the circumstances of this case it 
is clearly shown that these parties; that is, the veteran, his wife, and his two 
children, lived together until June 12, 1921, when they separated and did not 
live together after that time. The wife was granted a divorce by the Court of 
Common Pleas of Ashtabula County, Ohio, at the September, 1921, term, 


The veteran died November 9, 1925. He had named as beneficiaries 
of his insurance his wife and two children, and under the terms of 
section 305 as amended, the two children would receive any revived 
insurance. 

The disability compensation in question covered a period during 
which it is shown the veteran and his wife and children were living 
together or during which the veteran was legally responsible for 
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their support. It is plain compensation was collected. While not 
collected by the veteran himself, it was collected by those for whose 
support he was responsible and who would now benefit by payment 
of any insurance considered as revived by the application of this 
same compensation as premiums. The veteran received an indirect 
benefit by the payment of the compensation, and the wife and 
children a direct benefit. There would appear to be no basis, either 
in law or equity, for holding that the words “not collected,” ap- 
pearing in section 305 of the statute, are applicable to compensation 
actually paid to the wife and children of the veteran, for whose 
support the veteran was responsible, so as to permit said compensa- 
tion now to be used again as insurance premiums to revive lapsed 
insurance for the benefit of the two children of the veteran. 

You are advised, therefore, that the compensation paid as set forth 
in your submission may not be now applied to revive lapsed 
insurance, 


(A-31808) 
COMPENSATION—AUTOMATIC PROMOTION—CUSTOMS SERVICE 


An employee holding a nonclerical position’‘in the Customs Service who had 
served four years or more continuously in a clerical position at any time 
prior to appointment, transfer, or promotion to the nonclerical position, 
may be appointed, transferred, or promoted from the nonclerical position 
to a clerical position at a salary rate in excess of the maximum of $2,100 
per annum fixed for the automatic salary grades for customs clerks. 
9 Comp. Gen. 198 amplified. 


Comptroller General McCarl to the Secretary of the Treasury, June 3, 1930: 


Consideration has been given to your letter of May 10, 1930, as 
follows: 


The collector of customs, New York, N. Y., has recommended the transfer 
of William Turk, storekeeper, CAF-6, $2,600 per annum, reimbursable, to a 
vacancy in the position of liquidator, CAF-7, $2,600 per annum, which has 
been administratively allocated under the authority of the act approved De- 
cember 6, 1924. 

Mr. Turk was appointed clerk in the collector’s office at New York on No- 
vember 20, 1920; was promoted to storekeeper on April 38, 1928; and has 
served continuously as storekeeper from the latter date up to the present 
time. His service as clerk from 1920 to 1928, prior to his transfer to store- 
keeper, was also continuous. 

The duties of the position of liquidator are primarily clerical in nature and 
new employees entering the service as liquidator can not be paid more than 
$1,700 per annum, under the provisions of the act approved May 29, 1928 
(Bacharach Act), as interpreted by you. The paramount duties of storekeeper 
are not clerical in nature and it therefore is not practicable under your de- 
cision 24392 of July 17, 1929, to give credit for storekeeper service in fixing 
the pay of clerks under the Bacharach Act. 


In view of the fact that Mr. Turk completed more than four years con- 
tinuous satisfactory service as clerk in the Customs Service prior to his trans- 
fer to storekeeper, and that his employment in the Customs Service has been 
continuous, it is believed that all requirements have been met and that his 
service as storekeeper should not bar his transfer to liquidator at his present 
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salary. You, therefore, are requested to furnish a decision as to whether 
Mr. Turk is eligible for transfer to liquidator at $2,600 per annum under 
your interpretation of the Bacharach Act. 


In decision dated July 17, 1929, A~24392, it was held, based on an 
administrative report as to duties, etc., that storekeepers might be 
considered as clerks within the meaning of the customs classification 
act of May 29, 1928, 45 Stat. 955. It is now understood from your 
present submission that the paramount duties of storekeepers are not 
clerical in nature, and, accordingly, that storekeepers have not been 
administratively considered as clerks. On that basis the act of May 
29, 1928, supra, is not applicable to the position of storekeeper. It 
is understood from your letter that the position of liquidator has been 
administratively considered as clerical in character. The statute 
will be applied accordingly. 

The question presented is whether an employee who has served 
four years or more continuously in a clerical position prior to ap- 
pointment, transfer, or promotion to a nonclerical position, may be 
appointed, transferred, or promoted from the nonclerical position 
to a clerical position at a salary rate in excess of the maximum of 
$2,100 per annum fixed for the automatic salary grades of customs 
clerks. 

In decision of November 9, 1929, 9 Comp. Gen. 198, it was held 
as follows, quoting from the syllabus: 

On and after July 1, 1928, $2,100 per annum is the maximum salary rate 
authorized for customs clerks in the field service who have had not more than 
four years’ continuous satisfactory service. Higher rates “in accordance with 
existing law” are authorized under the terms of section 3 of the customs 
classification act of May 29, 1928, 45 Stat. 955, in clerical positions only for 
clerks having had more than four years’ continuous satisfactory service, or 
in positions not clerical in character, subject to the usual limitations as to 
initial salaries, for clerks having had any number of years’ service. 

It would appear that the purpose of the customs classification act 
as to clerical positions was to require at least four years’ continuous 
service in the automatic grades before the employees are eligible for 
appointment, transfer, or promotion, under the terms of section 3 
of the act, to clerical positions with salary rates fixed “ in accordance 
with existing law” at rates higher than $2,100 per annum. This 
purpose would be fulfilled if the employee had at any time prior to 
the appointment, transfer, or promotion to the higher grade served 
four years continuously in a clerical position, even though in a non- 
clerical position at the time of the appointment, transfer, or promo- 
tion, provided also, that the entire customs service of the employee 
had been continuous. 

In this case it appears that William Turk served as a customs 
clerk continuously for over seven years and that his entire service has 
been continuous. You are advised therefore that the proposed 
transfer is authorized. 
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(A-31864) 


COURTS—COSTS IN PAUPER PROCEEDINGS—TYPEWRITTEN 
TRANSCRIPTS 






The provision in the act of June 20, 1892, 27 Stat. 252, as amended by the 
acts of June 25, 1910, 36 Stat. 866, and June 27, 1922, 42 Stat. 666, author- 
+ izing the print'ng of the record on appeal or writ of error for the benefit 
of a pauper defendant at the expense of the United States in a criminal 
proceeding, does not authorize or require the furnishing to a pauper de- 
fendant of a typewritten transcript of the record at the expense of the 
United States or without charge by the stenographer who reported the 
proceedings upon a piecework basis at a specified rate per hour and/or 
per fol’o or page. The question of requiring a stenographer employed on 
an annual salary basis, if such a one reported the proceedings, to furnish 
a typewritten transcript would be an administrative matter. 


Comptroller General McCarl to the Attorney General, June 7, 1930: 


There has been received your letter of May 14, 1930, file JWS- 
224,157, as follows: 


This department has received an application from the United States attorney 
for the northern district of Oklahoma to incur an expense estimated at 
$1,850.00 for furnishing to the defendant, in a capital case, an original and 
one carbon copy of the transcript of testimony in addition to the required 
number of copies for the circuit court of appeals. The defendant was con- 
victed of murder on a Government reservation and alleges error, and desires to 
appeal from the judgment and sentence. 

The United States District Court for the Northern ‘District of Oklahoma 
made an order on January 27, 1930, which reads as follows: 






































“United States of America, plaintiff, v. John Ramsey, defendant 





“Order requiring stenographer to make typewritten transcript of testimony 
in John Ramsey case at Government expense. 

“Now on this 27th day of January, 1930, this matter came on to be heard 
before me, Franklin E. Kennamer, judge of the district court in and for the 
northern district of Oklahoma, of the United States of America, upon the 
application of the defendant, John Ramsey, for an order requiring the stenog- 
rapher tak:ng said testimony on and after the 24th day of November, 1929, to 
transcribe the same and make certain typewritten copies and furnish the same 
to counsel of record at the expense of the Government, and the court after 
being fully advised in the premises and after carefully considering the same 
finds, that the said defendant has heretofore filed in this court an application 
in which it is stated that the said defendant is a man without means or 
friends or relatives who have means with which to pay the said expense, and it 
being further within the knowledge of the court that the said John Ramsey 
has heretofore made application for counsel to be appo'nted for him on account 
of his poverty and has made written application heretofore for the testimony 
to be taken at his said trial at Government expense and said verified applica- 
tion has been allowed and said testimony taken, and it being further within 
the knowledge of the court that the said John Ramsey was convicted of murder 
and alleges error and desires to appeal from the judgment and sentence, and 
on account of the large number of witnesses, and the volume of testimony 
taken consum'ng some five days, that it will be impractical if not impossible 
for the same to be agreed upon between counsel and set forth in narrative form 
and the same being an important case involving a life sentence. 

“It is therefore ordered, adjudged, and decreed that the said testimony be 
transcribed in typewritten form and copies furnished counsel for the defendant 
and counsel for the Government in addition to the copies for Circuit Court of 
Appeals.” 
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The United States Circuit Court of Appeals for the tenth circuit has made 
the following order in respect to the appeal in this case: 


“John Ramsey vs. United States 


“This cause came on to be heard on the petition of the appellant for leave 
to proceed as a poor person and file a literal transcript of the trial proceedings 
as part of the record herein, in lieu of the bill of exceptions, and was submitted 
to the court. 

“On consideration whereof, it is now here ordered by this court that the 
said appellant be and he is hereby permitted to prosecute his appeal in this 
court without being required to prepay fees or costs in this court or to give 
security therefor, and the clerk of this court is hereby directed to docket the 
cause in accordance with this order and file the typewritten transcript of 
the record from the district court when the same shall be presented. 

“It is further ordered by the court that the motion to file, as part of the 
record herein, a literal transcript of the trial proceedings not reduced to 
narrative form as required by the rule of this court, in lieu of a bill of 
exceptions, be and the same is hereby denied.” 

It will be observed that the appellant, John Ramsey, is without funds, and 
the court order is based upon his condition of indigency. Section 878, R. S8., 
provides as follows: 

“Whenever any person indicted in a court of the United States makes 
affidavit, setting forth that there are witnesses whose evidence is material to 
his defense; that he can not safely go to trial without them; what he expects 
to prove by each of them; that they are within the district in which the 
court is held or within one hundred miles of the place of trial; and that he 
is not possessed of sufficient means, and is actually unable to pay the fees of 
such witnesses, the court in term, or any judge thereof in vacation, may order 
that such witnesses be subpceenaed if found within the limits aforesaid. In 
such case the costs incurred by the process and the fees of the witnesses shall 
be paid in the same manner that similar costs and fees are paid in case of 
witnesses subpcenaed in behalf of the United States.” 

The act of Congress approved July 20, 1892 (27 Stat. 252), as amended by 
the acts of June 25, 1910 (36 Stat. 866), and June 27, 1922 (42 Stat. 666), 
contains the following sections herein applicable: 

“ Secrion 1. That any citizen of the United States entitled to commence any 
suit or action, civil or criminal, in any court of the United States, may, upon 
the order of the court, commence and prosecute or defend to conclusion any 
suit or action, or a writ of error or an appeal to the Circuit Court of Appeals, 
or to the Supreme Court in such suit or action including all appellate pro- 
ceedings, unless the trial court shall certify in writing that in the opinion of 
the court such appeal or writ of error is not taken in good faith, without 
being required to prepay fees or costs or for the printing of the record in the 
appellate court or give security therefor, before or after bringing suit or 
action, or upon suing out a writ of error or appealing, upon filing in said court 
a statement under oath in writing, that because of his poverty he is unable to 
pay the costs of said suit or action or such writ of error or appeal, or to give 
security for the same, and that he believes that he is entitled to the redress he 
seeks in such suit or action or writ of error or appeal, and setting forth 
briefly the nature of his alleged cause of action, or appeal: Provided, That in 
any criminal case the court may, upon the filing in said court of the affidavit 
hereinbefore mentioned, direct that the expense of printing the record on appeal 
or writ of error be paid by the United States, and the same shall be paid when 
authorized by the Attorney General. 

” * on . o . * 


“Seo. 5. That judgment may be rendered for costs at the conclusion of the 
suit as in other cases: Provided, That the United States shall not be liable for 
any of the costs thus incurred.” 

Although the statute permits the printing of the record on appeal or writ of 
error, in such cases, at the expense of the United States, there is apparently no 
provision for the preparation of typewritten transcripts, either for the use of 
the defendant or for transmission to the Circuit Court of Appeals for use in that 
court. In this connection I may state that the proceedings were reported by a 
stenographer employed by the Government to report this case. 
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Your decision is respectfully requested whether the proposed expenditure 
may properly be paid from the appropriation “ Miscellaneous Expenses, U. 8. 
Courts, 1930,” or from any other appropriation under the control of this 
department. 

Prior to the amendment of section 1 of the act of July 20, 1892, 
quoted in your submission, by the act of June 25, 1910, it had no 
application to criminal cases. Bristol v. United States, 129 Fed. 
Rep. 87; Virginia v. Felts, 183 Fed. Rep. 85. The amendment of 
1910 extended its provisions to include criminal cases, but made no 
provision for the cost of printing records on appeal or writ of error. 
26 Comp Dec. 362. The amendment of 1922 added the second sen- 
tence with respect to the printing of records on appeal or writ of 
error. Both before and after the 1922 amendment, it has been 
held that district courts were not empowered to order a transcript 
of the record to be furnished either at the expense of the United 
States or by the court reporter without compensation. United 
States v. Fair, 235 Fed. Rep. 1015; United States ew rel. Estabrook v. 
Otis, 18 Fed. Rep. (2d) 689. 

Answering your question specifically, you are informed that the 
cost of preparing a typewritten transcript of the testimony for the 
use of the defendant in the case of the United States of America v. 
John Ramsey is not payable from any appropriation under your 
control, it being assumed that the stenographer who reported the 
case was employed on a piecework basis at so much per hour and/or 
per folio or page and was not employed on an annual salary. The 
question of requiring a stenographer employed upon an annual 
salary to furnish an additional typewritten transcript if such a 
stenographer reported the case would be an administrative matter. 


(A-31670) 
TRANSPORTATION TO AND FROM HOSPITAL—ARMY OFFICERS 


Officers of the Army ordered to, from, or between hospitals for observation 
and treatment are not entitled to mileage, but to transportation only. 


Comptroller General McCarl to rh J. B. Harper, United States Army, June 

9, 1930: 

There has been received your letter of April 21, 1930, requesting 
decision whether you are authorized to pay voucher transmitted there- 
with in favor of Capt. P. A. Scholl, Finance Department, United 
States Army, covering mileage for travel performed by that officer 
between Walter Reed General Hospital, Washington, D. C., and Fort 
Hayes, Columbus, Ohio, on July 2 and 3, 1927, under paragraph 3 
of Special Orden 146, Army Medical Center, July 2, 1927, as 
follows: 


3. Capt. Phillip A. Scholl, F:nance Department, is relieved from further treat- 
ment at this hospital, and under the provisions of paragraph 5, AR 40-600, will 
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return to his proper station, headquarters Fifth Corps Area, Fort Hayes, Ohio, 
reporting upon arrival to the commanding officer for duty. 

The quartermaster will furnish the necessary transportation. 

The journey is necessary in the military service, and is chargeable to pro- 
curement authority—AG 200 P 5032 A 9-8. 

Captain Scholl traveled from Fort Hayes, Ohio, to Walter Reed 
General Hospital on April 26-27, 1927, under paragraph 1, Special 
Orders 96, headquarters Fifth Corps Area, dated April 25, 1927, as 
follows: 

1. Under authority of paragraph 4a, AR 40-600, Capt. Philip A. Scholl; 
Finance Department, these headquarters, will proceed without delay to Wash- 
ington, D. C., reporting upon arrival to the commanding officer, Walter Reed 


General Hospital, Army Medical Center, for observation and treatment. The 
travel directed is necessary in the military service. AG 200 P 5032 A 9-7. 


Paragraph 1-4 Army Regulations 35-4830, provides: 


If an officer upon release from hospital after observation or treatment is 
ordered to a place other than his last duty station or the station of his command 
from which he proceeded when going to the hospital for treatment, he is entitled 
to mileage for travel from the hospital to new station or place of duty. 

Paragraph 2-f, Army Regulations 35-4830, states a case in which 
mileage is not payable as follows: “Officers ordered to a hospital, 
post, or station, or between such points, for purposes of undergoing 
medical or dental treatment, and upon completion to return to their 
station.” 

This regulation seems to have been based on decisions of the 
Comptroller of the Treasury, 25 Comp. Dec. 902 and 26 id. 259. 
The question considered in 25 Comp. Dec. 902 involved the travel 
of an Army officer from London, England, to base hospital, Fort 
Riley, Kans., for treatment. The decision held that the Army mileage 
laws contemplate payment of mileage only to officers in such status of 
duty as requires them upon arrival at their destination to perform some 
military duty enjoined by their orders and that the duty of undergoing 
treatment at a hospital is not such a “ military duty.” The decision, 
26 Comp. Dec. 259, considered the case of an officer directed to 
proceed to “ Aberdeen, Md., reporting upon arrival to the camp 
surgeon for X-ray examination to determine extent of injuries 
received.” It was stated therein that the special duty enjoined in 
said orders was not “ military duty ” entitling the officer to mileage; 
but that for such travel, in the United States, officers of the Army 
are entitled to transportation in kind including parlor and sleeping 
car accommodations but not to subsistence expenses en route. 

The quoted provisions of the Army Regulations have been 
followed in the adjustment of claims in this office under provision 
of section 12 of the act of June 10, 1922, 42 Stat. 631. See A-22690, 
June 9, 1928; A-25051, November 16, 1928; 7 Comp. Gen. 490. This 
rule has been of long standing and uniform application. 5 Comp. 
Dec. 976; 9 id. 616; 25 id. 97; 360; and 902; and 26 id. 259, 
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The rule followed in the decisions cited and the regulations quoted 
are that the special duty enjoined (undergoing observation and 
treatment in hospital) not being in fact a military duty, mileage is 
not authorized. That rule was established under mileage laws of 
the Army in force prior to the act of June 10, 1922. Section 12 
of that act, 42 Stat. 631, provides: 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the 
shortest usually traveled route and existing laws providing for the issue of 
transportation requests to officers of the Army traveling under competent 
orders, and for deduction to be made from mileage accounts when transporta- 
tion is furnished by the United States, are hereby made applicable to all the 
services mentioned in the title of this act, but in cases when orders are given 
for travel to be performed repeatedly between two or more places in the 
same vicinity, as determined by the head of the executive department con- 
cerned, he may, in his discretion, direct that actual and necessary expenses 
only be allowed. Actual expenses only shall be paid for travel under orders 
outside the limits of the United States in North America. Unless otherwise 
expressly provided by law, no officer of the services mentioned in the title of 
this act shall be allowed or paid any sum in excess of expenses actually 
incurred for subsistence while traveling on duty away from his designated 
post of duty, nor any sum for such expenses actually incurred in excess of 
$7 per day. The heads of the executive departments concerned are authorized 
to prescribe per diem rates of allowance, not exceeding $6, in lieu of subsist- 
ence, to officers traveling on official business and away from their designated 
posts of duty. . 


This enactment does not change basic Army laws on which the 


decisions were based. The act of March 3, 1883, 22 Stat. 456, still 
in effect, provides: 

* * * from and after the passage of this act mileage of officers of the 
Army shall be computed over the shortest usually traveled routes between the 
points named in the order, and the necessity for such travel in the military 


service shall be certified to by the officer issuing the order and stated in said 
order. * .*% * 


The act of August 6, 1894, 28 Stat. 237, provides: 


* * * hereafter no portion of the appropriation for mileage to officers 
traveling on duty without troops shall be expended for inspections or investi- 
gations, except such as are especially ordered by the Secretary of War, or 
such as are made by Army and department commanders in visiting their 
commands, and those made by Inspector General’s Department in pursuance 
of law, Army regulations, or orders issued by the Secretary of War or the 
Commanding General of the Army; and all orders involving the payment of 
mileage shall state the special duty enjoined. ‘ 

The appropriation for mileage for the Army in the annual ap- 
propriation act, currently, 45 Stat. 1353, is “For mileage * * * 
as authorized by law * * *.” The annual appropriation under 
“Army transportation,” currently, 45 Stat. 1356, is “ For transporta- 
tion of the Army and its supplies * * *.” In the earliest con- 
sideration of such travel, 5 Comp. Dec. 976, 982, it is pointed out 
that the travel of an officer to and from hospital or between hos- 
pitals is no different in principle than his tranportation from the 


field of action to a hospital, between field hospitals, or between a 
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field hospital and a base hospital, whether performed in an Army 
ambulance or on other transportation provided by or at the expense 
of the United States. The officer is not traveling on duty, nor travel- 
ing in connection with any military duty to be performed by him, but 
is being transported to receive the benefits of the provisions made by 
the Government for furnishing him medical attendance free of 
charge. To secure that, he is entitled, under the appropriation for 
the transportation of the Army, to be furnished transportation and 
nothing more. It is not questioned that a duty is imposed on the 
officer in the sense of military obedience and discipline, but the sub- 
ject matter has a direct personal relation and not the doing of work 
which has an immediate and direct relation to military duty and is 
common to all officers. It is this military work that is contemplated 
by the mileage laws, and not travel under which the officer is relieved 
from work because of a personal disability condition. It is travel 
primarily for personal reasons though not private reasons, and the 
confusion as evidenced by the instant case seems to arise from taking 
military duty broadly as involved in every movement of an officer, 
rather than in its true definition of doing military work in so far 
at least as concerns the right to mileage. 

What is a competent order for the payment of mileage in any of 
the six services included in the joint pay act must be determined by 
the laws applicable to each service. Section 12, by its own force, 
applies to all the services included in the act and does not assimilate 
any of the various services to the Army except for the issuance of 
transportation as a charge against mileage accounts. The restrictions 
on the payment of mileage in the Army, therefore, do not apply to 
the other services, and where such services have not similar restric- 
tions the rule in this respect under section 12 as to such service 
necessarily is different than the rule in the Army. Decisions in cases 
arising in the Navy are cited. Prior to the act of June 10, 1922, 
mileage for officers of the Navy, act of March 3, 1901, 31 Stat. 1029, 
was payable when “traveling from point to point within the United 
States under orders,” the act of June 30, 1876, 19 Stat. 65, restricting 
the payment of mileage to travel “while engaged on public business.” 
This greater latitude for the payment of mileage in the Navy was 
probably due to the nature of naval activities and -the limited 
transportation facilities the Navy has ashore, just as the nature of 
Army activities and the transportation facilities it has on land 
were probably the basis for the restriction in payment of mileage in 
the Army. The fact that under section 12 the basic naval laws 
and the annual mileage appropriation permit payment of mileage 
to officers of the Navy traveling to, from, and between naval hospitals 
furnishes no ground for modifying the rule followed in the Army 
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which is based on Army laws still in effect and on the annual Army 
appropriation acts. The voucher may not be paid. It will be re- 
tained in this office for record, 


(A-80461) 


VETERANS’ BUREAU—INSURANCE—AWARDS IN COURSE OF 
PAYMENT 


Awards of term insurance made prior to, and in course of payment on, March 
4, 1925, to persons none of whom was entitled, under an entirely illegal 
distribution of an estate, may not be considered as “in course of payment ” 
within the meaning of the saving clause in the proviso to section 303 of 
the World War veterans’ act, as amended by the act of March 4, 1925, 43 
Stat. 1310, but payment should be made to the estate of the insured in a 
lump sum of the present value of the remaining unpaid monthly install- 
ments under the terms of the first sentence of said section 303 of the statute. 
8 Comp. Gen. 337 distinguished. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

June 10, 1930: 

There has been received your letter of April 14, 1930, advising 
that pursuant to the suggestion contained in the last portion of my 
letter to you dated March 12, 1930, A-30461, war-risk insurance case 
of Robert L. Hughes, XC-101733, the Veterans? Bureau has reviewed 
the case with special reference to the possibility of filing a bill in 
the nature of an interpleader to determine the lawful beneficiary to 


the insurance, there being three possible contenders, and that you 
have concluded that the case is not a proper one to be handled by a 
suit in the nature of an interpleader. You request further consider- 
ation of the case by this office on its merits. 

The facts will be restated by quoting from letter to you of March 
12, 1930, as follows: 


There is before this office for consideration in preaudit of the war-risk 
insurance case of Robert L. Hughes, C-101733. The veteran, while in the service 
applied for and was granted $5,000 term insurance for which he designated his 
wife, Ella Hughes, as beneficiary. He died in the service on November 6, 1918, 
and thereafter monthly installments of insurance were paid to the beneficiary 
until her death on July 10, 1921. After the widow’s death the insurance was 
distributed equally between the father and the mother of the veteran under 
the provisions of section 15 of the act of December 24, 1919, 41 Stat. 376, pro- 
viding in part as follows: 

“That if any person to whom such yearly renewable term insurance has been 
awarded dies, or his rights are otherwise terminated after the death of the 
insured, but before all of the two hundred and forty monthly installments 
have been paid, then the monthly installments payable and applicable shall 
be payable to such person or persons within the permitted class of beneficiaries 
as would, under the laws of the State of residence of the insured, be entitled 
to his personal property in case of intestacy; * * *’ 

Payments to the parents were thereafter made until the father’s death on 
January 20, 1928. After the father’s death action was taken by the Veterans’ 
Bureau to pay the present value of the remaining installments payable on his 
share of the insurance, in a lump sum to the veteran’s estate, under the 
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provisions of section 303 of the World War veterans’ act, as amended by the 
act of March 4, 1925, 43 Stat. 1310, providing, in so far as here material, as 
follows: 

“* * * if the designated beneficiary * * * survives the insured and 
dies prior to receiving all of the two hundred and forty installments or all such 
as are payable and applicable, there shall be paid to the estate of the insured 
the present value of the monthly installments thereafter payable, said value 
to be computed as of date of last payment made under any existing award: 
Provided, That all awards of yearly renewable term insurance which are in 
course of payment on the date of the approval of this act shall continue until 
the death of the person receiving such payments, or until he forfeits same 
under the provisions of this act. When any person to whom such insurance 
is now awarded dies or forfeits his rights to such insurance then there shall 
be paid to the estate of the insured the present value of the remaining unpaid 
monthly installments of the insurance so awarded to such person: * * *” 

In assembling the evidence to support the proposed award to the estate under 
this statute it was discovered that the veteran had been survived by a son, 
born January 23, 1914, by a marriage with Veleria Jones, prior to the mar- 
riage with the woman originally designated as beneficiary of the insurance. 
Under the intestate laws of Wisconsin, the State of domicile of the veteran, 
this minor son, under the provisions of the 1919 statute, supra, was entitled 
to, and should have been paid, the full amount of the insurance after the 
death of the designated beneficiary instead of the parents of the insured to 
whom the insurance was paid. 

Although an administrator of the estate of the veteran appointed in Wis- 
consin has duly qualified, and is making claim, further action toward pay- 
ment to the estate of the insured of the lump sum under section 303 on the 
portion previously paid to the father was discontinued, and the award in 
favor of the mother was stopped. The case is now before this office for 
preaudit in connection with a tentative award whereunder it is proposed to 
pay the full amount of the insurance in monthly installments to a guardian to 
be appointed for the veteran’s minor child, now under the care and custody of 
Mrs. O. S. Jones, Pierce City, Mo., the maternal grandmother, who, also, ap- 
parently, is making claim to the insurance. This award is proposed to be made 
effective from the anniversary date following the death of the designated 
beneficiary and to be subject to the payments made to the father and the 
mother of the veteran. 

The theory on which it is proposed to pay the unpaid balance of the in- 
surance in installments to the guardian of the minor child instead of in a 
lump sum to the administrator of the veteran’s estate appears to be that the 
insurance award was “in course of payment” on March 4, 1925, within the 
meaning of the proviso to section 303, supra. 


Unquestionably the awards of insurance to the parents of the vet- 
eran following the death of the widow who was the designated bene- 
ficiary were illegal, in view of the fact—not disclosed at that time— 
that the veteran was survived by a son. In the earlier decisions, this 
office announced the definite rule that invalid or erroneous awards 
should not be considered as in course of payment on March 4, 1925, 
within the meaning of the proviso to section 303. See particularly 
the last paragraph of decision dated August 23, 1926, 6 Comp. Gen. 
152, 154, as follows: 

Obviously the principle of the Matchett case would not be applicable to an 
invalid award to several distributees based on an error in the distribution of 
insurance e‘ther because of a mistake of law or because of the discovery of 
some relative entitled to a share of whom the bureau had no previous knowl- 
edge. In such a case there was in fact no valid award made prior to the pas- 


sage of the act. Accord:ngly, in the second type of cases described in your 


submission the award may not be considered “in course of payment” on 
March 4, 1925. 
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In decision of this office dated January 5, 1929, 8 Comp. Gen. 337, 
841, case of Maurice E. Petty, the decision of the court in the Hatch 
case, 29 Fed. Rep. (2d) 213, was considered and applied as follows: 

The court said: 


“There is, of course, no contention that the awards were not actually in 
course of payment on March 4, 1925. But the essence of the argument of 
Government’s counsel is that when Congress in changing the law by the 
amendment of said section 303 in 1925 provided that the section should not 
apply to awards in course of payment, it meant in course of legal payment, 
and that therefore awards not in course of what the defendant calls legal pay- 
ments were not within the terms of the proviso. This seems without support 
in reason or judicial authority. Publ-e officers are presumed to know their 
duty. Congress can not be said to have contemplated that there would be 
such a thing as failure of public officers to do their duty resulting in illegal 
payments, unless such contemplation is clearly shown in the statute. It does 
not appear anywhere that prior to March 4, 1925, there were any illegal awards 
other than this single one in the case at bar, and the illegality of this award 
was not known to the department, much less to Congress, until eight months 
after the passage of the amendatory act of March 4, 1925. 

“The language chosen by Congress was terse and clear. Congress could 
have said, but did not say, ‘in course of due payment’ or ‘in due course of pay- 
ment,’ and did not use any other words of limitation or qualification. It 
merely used the words ‘in course of payment,’ and these words must be taken 
at their natural and normal meaning, viz, cases in which awards were actually 
being paid, without reference to any potential or possible discovery at a later 
date, but the Government had made some kind of error in its award of years 
before.” 

* * * the principle of the Hatch case is not to be extended beyond the 
facts of that case. Where a beneficiary or distributee of insurance had been 
overlooked and payments on March 4, 1925, were not being made to such dis- 
tributee and the distributee has not filed with the United States a release from 
liability for the share erroneously included in the awards to the other dis- 
tributees, there should be collected from the other distributees the erroneous 
amount received by them unless waived for good cause as provided for under 
section 28 of the World War veterans’ act. 


In the Petty case and in the case decided by the court, and all other 
cases which heretofore have come before this office for consideration, 
there were some of the distributees lawfully receiving a share of the 
insurance on March 4, 1925, and to the extent of those shares the 
awards were valid, but in this case, the entire amount of the insur- 
ance, while in course of payment on the date in question, was being 
unlawfully or erroneously paid. Therefore, there is raised the ques- 
tion whether the principles announced by the court in the Hatch 
case, and as accepted by this office in the Petty case, should be ex- 
tended to the instant case. 

The particular case considered by the court was based on facts 
showing only partial illegality in the original distribution, although 
the court has made certain comments which might be considered 
as having a broader application. This office has accepted the con- 
clusion of the court only to the extent of its application to the par- 
ticular case under consideration, and to similar cases which may 
arise; that is, those involving only partial illegality under the 
original distribution. In the absence of a court decision on the 
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specific point, the principle may not be applied, also, to cases wherein 
the original distribution, that is, the award under which payments 
were being made on March 4, 1925, was entirely illegal. In such 
cases the award will not be considered as having been in course of 
payment on March 4, 1925, and, accordingly, payment of the present 
value of the remaining unpaid installments in this case is authorized 
only to the estate of the insured under the provisions of the first 
sentence of section 303 of the World War veterans’ act as amended 
by section 14 of the act of March 4, 1925, 43 Stat. 1310. 

You are advised, therefore, that the proposed award in favor of 
the minor child of the insured is not approved. 


(A-32117) 
RETIREMENT—UNIFORM RETIREMENT DATE—NAVY OFFICERS 


When an officer of the Navy reaches the statutory retirement age of 64 years 
on the first day of a month, his retirement takes effect on the first day of 
the following month, under the provisions of the act of April 23, 1930, 
46 Stat. 253, effective July 1, 1930. 

All retirements, after July 1, 1930, including those for disability and after 30 
years’ service, shall be made effective only on the first day of a month, 
under the provisions of the act of April 23, 1930, 46 Stat. 253, and recom- 
mendations to the President in cases requiring his approval should accord 
therewith. In cases in which the President heretofore has acted or here- 
after may act approving the retirement as effective on any day during a 
month other than the first day thereof, after July 1, 1930, the retirement 
will be effective from the first day of the next succeeding month without 
further action by the President. 

Only retired pay would be authorized for the first day of a month on which 
retirement has been made effective. If an officer of the Navy attains 
retirement age, or otherwise meets the conditions necessary for retirement, 
on the last day of a month his active pay ceases with said day and his 
retired pay begins the next day, but if an officer attains retirement age, 
etc., on the first day of a month his active pay continues to the end of 
that month—if other conditions necessary to a pay status are met—and 
his retired pay begins with the first day of the next month. 

Beginning July 1, 1930, no vacancy incident to retirement for any cause can 
occur on any date other than upon the first day of a month, and, if other- 
wise authorized by law, a promotion to fill a vacancy caused by a retire- 
ment may be made effective on the date the vacancy exists, to wit, the first 
day of the month following the termination of the active status of the 
retiring officer, or in other words, the same first day of the month the 
retirement of the last incumbent is made effective. 


Comptroller General McCarl to the Secretary of the Navy, June 11, 1930: 

There has been received your letter of June 3, 1930, requesting 
decision of the following questions arising under the act of April 23, 
1930, 46 Stat. 253: 


(a) In a case when an officer reaches the statutory retirement age of sixty- 
four (64) years on the first day of the month does his retirement “ take effect 
on the Ist day of the month following the month in which said retirement 
would otherwise be effective”? 

(b) The retirements of certain officers because of physical incapacity for 
service or on their own application after the completion of thirty years’ service 
have heretofore been approved by the President to take effect in the future on 
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dates earlier than the first of the month. Is it necessary that these cases be 
again referred to the President for further direction that the retirements be 
effected on the Ist day of the following month? 

(c) Is the officer to be retired entitled to active duty pay and allowances for 
the effective date of retirement; that is, for the 1st day of the month? 

(d) Where the retirement of an officer creates a vacancy in a grade, is the 
incident promotion to be effective on the following date? In this connection, 
the bureau has heretofore understood that promotions incident to the retire- 
ment of an officer other than for age are effective from the date following the 
retirement. 


The act of April 23, 1930, provides as follows: 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That hereafter retirement authorized 
by law of Federal personnel of whatever class, civil, military, naval, judicial, 
legislative, or otherwise, and for whatever cause retired, shall take effect on 
the ist day of the month following the month in which said retirement would 
otherwise be effective, and said 1st day of the month for retirements hereafter 
made shall be for all purposes in lieu of such date for retirement as may now 
be authorized; except that the rate of active or retired pay or allowance shall 
be computed as of the date retirement would have occurred if this act had not 
been enacted. 


Sec. 2. This act shall become effective July 1, 1930. All laws or parts of 
laws, in so far as in conflict herewith, are repealed. 

Question (a), supra, is answered in the affirmative. Under date of 
June 5, 1930, A-21625, this office approved a proposed regulation 
to be issued by the Secretary of the Interior containing a provision 
to the same effect in the application of the civil retirement act. © , 

With reference to question (b), it may bé said that the effective 
date of all retirements, including those for disability and after 30 
years’ service, after July 1, 1930, shall be made effective only on 
the first day of a month, that is to say, the active status is to terminate 
with the last day of a month and the retired status to begin with 
the first day of the succeeding month, and to this end recommen- 
dations to the President in cases requiring his approval should accord 
with the provisions of the act of April 23, 1930, supra. In cases in 
which the President heretofore has acted or hereafter may act - 
approving the retirement as effective on any day during a month 
other than the first day thereof, after July 1, 1930, the retirement 
will be effective from the first day of the next succeeding month 
without further action by the President. 

Question (c) is answered in the negative. Only retired pay would 
be authorized for the first day of a month on which retirement has 
been made effective. The very purpose of the act of April 23, 1930, 
was to eliminate the computation of active duty and retirement pay 
for fractional parts of a month. If an officer attains retirement 
age, or otherwise meets the conditions necessary for retirement, on 
the last day of a month his active pay ceases with said day and his 
retired pay begins the next day, but if an officer attains retirement 
age, etc., on the first day of a month his active pay continues to the 
end of that month—if other conditions necessary to a pay status are 
met—and his retired pay begins with the first day of the next month. 
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In answer to question (d), I have to advise that there is nothing 
in the act of April 23, 1930, to require or authorize any change in the 
practice relative to promotions to fill vacancies incident to retire- 
ment, but, beginning July 1, 1930, no vacancy incident to a retire- 
ment for any cause can occur on any date other than upon the first 
day of a month, and, if otherwise authorized by law, a promotion 
to fill a vacancy caused by a retirement may be made effective on 
the date the vacancy exists, to wit, the first day of the month follow- 
ing the termination of the active status of the retiring officer, or in 
other words, the same first day of the month the retirement of the 
last incumbent is made effective. 


(A-32125) 
LEAVES OF ABSENCE WITHOUT PAY—SATURDAY AFTERNOONS 


In the absence of a regulation, a field employee of the Civil Service Commission 
who is granted leave without pay should be charged a full day for Satur- 
day regardless of the number of hours he would have been required to 
work if he had not been on leave. 


Comptroller General McCarl to the President of the Civil Service Commission, 
June 17, 1930: 


I have a letter of June 4, 1930, from the special disbursing agent 
of the commission submitting for decision, presumably by your au- 
thority, the question as to what deduction from salary should be made 
for leave without pay in the case of a field employee of the commis- 
sion who was granted leave without pay from May 23 to 24, the 
latter date being Saturday. It appears that at the office in which 
the employee was serving only three hours of service are required on 
Saturdays under authority of the regulation of the commission which 
permits a district secretary to close his office on Saturday afternoon, 
if the public business permits, in a State in which Saturday after- 
noon is a legal holiday and where it is customary for Federal offices 
to close. 

The question submitted is general in character and is properly 
for submission by you as head of a Government establishment, the 
right of a disbursing officer to submit questions for decision in 
advance of payment being limited to questions-arising on vouchers 
which have been properly presented to him for payment—and in such 
cases the voucher should accompany the request for decision. See 25 
Comp. Dec. 653. 

The granting of leave is primarily for administrative determina- 
tion subject to statutory limitations and usually governed by regula- 
tions. It is understood that there is no regulation of the Civil 
Service Commission governing the situation herein presented. It 
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is understood that the regulations of the various departments uni- 
formly provide that when leave taken without pay is granted, the 
employee is charged a full day for Saturday regardless of the number 
of hours during which service is ordinarily performed. The rule 
seems a reasonable one. Manifestly an employee who has been 
granted leave without pay for a certain day and who performs no 
service on said day should not be paid for any part thereof, regardless 
of the number of hours the employee would have been required to 
work if he had not been on leave of absence. 
The question submitted is answered accordingly. 


(A-31895) 


VETERANS’ BUREAU—DISABILITY COMPENSATION 


Under section 213 of the World War veterans’ act, as amended by the act of 
March 4, 1925, 43 Stat. 1308, a beneficiary of the Veterans’ Bureau who 
suffers an injury or aggravation of an existing injury as the result of 
hospitalization furnished by the bureau, may be awarded compensation, 
if disability is of a compensable degree, even though the disab lity for 
which the hospitalization was furnished is later determined not to have 
been service connected, provided claim is made within two years after tbe 
injury or aggravation as a result of hospitalization was suffered. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 18, 1930: 


Consideration has been given to your letter of May 15, 1930, sub- 
mitting for decision a question presented as follows: 


I have the honor to solicit your decision on the case of Leon Silver, XC- 
819885, which is now pending in the bureau for adjudication. The facts in 
this case may be stated as follows: 

Leon Silver was called into the service on September 21, 1917, under the 
selective service act and was discharged “from the draft” on October 13, 
1917 by reason of disability. On November 4, 1919 Mr. Silver executed an 
application for disability compensation alleging a disability of “ tuberculosis 
and chronic ear.” Several ratings were made by the bureau holding that the 
claimant’s disability bad not been incurred in or aggravated during the period 
of his service as a draftee, but subsequently the bureau held that an aggrava- 
tion had taken place during the period of draft service, and the tubercular 
disability was rated as service connected. The rating of service connection 
was continued until September, 1929, when after a careful review of the com- 
plete file it was held that the disability was not shown to have been incurred 
in or aggravated by service and service connection was severed. 

On January 17, 1924, at which time the disability was rated as service 
connected, the claimant was hospitalized in the Pacific Branch of the National 
Home for Disabled Volunteer Soldiers, Los Angeles, Calif., as a bureau patient. 
He remained in this hospital as a bureau patient until April 17, 1928, when 
he was discharged against medical advice. While a patient in this hospital 
the veteran was given X-ray treatments and as a result thereof a disability of 
dermatitis with ulcerations was incurred. 

The question which arises in this case is whether the disability of dermatitis 
with ulcerations resulting from X-ray treatments can be held to be service 
connected under the provisions of section 213 of the World War veterans’ act, 
which reads as follows: 

“Where any beneficiary suffers or has suffered an injury or an aggravation 
of an existing injury as the result of training, hospitalization, or medical or 
surgical treatment, awarded to him under the vocational rehabilitation act as 
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amended, the war risk insurance act as amended, or this act, or as a result 
of having submitted to examination under authority of section 303 of the war 
risk insurance act or section 203 of this act, and not the result of his mis- 
conduct, and such injury or aggravation of an ex'sting injury results in addi- 
tional disability to or the death of such beneficiary, the benefits of this title 
shall be awarded in the same manner as though such disability, aggravation, 
or death was the result of military service during the World War. The bene- 
fits of this section shall be in lieu of the benefits under the act entitled ‘An 
act to provide compensation for employees of the United States suffering 
injuries while in the performance of their duties, and for other purposes,’ 
approved September 7, 1916: Provided, That application be made for such 
benefits within two years after such injury or aggravation was suffered or 
such death occurred or after the passage of this act, whichever is the later 
date: Provided further, That the provisions of section 313 of the war risk in- 
surance act as amended, relating to subrogation, shall be applicable to bene- 
ficiaries under this section.” 

The plain intent of section 213 of the statute, amended, as above 
quoted, by the act of March 4, 1925, 43 Statute 1308, was to afford 
veterans some measure of compensation in those cases in which the 
disability arises through accident, carelessness, negligence, lack of 
proper skill, error in judgment, etc., on the part of any person 
charged with a duty respecting the hospitalization, or medical or 
surgical treatment pursuant to an award under either of the acts 
therein mentioned. That said section was intended to be applicable 
to all classes of governmental hospitalization authorized under the 
statute, whether for service-connected or nonservice-connected disa- 
bilities, is evident from the specific inclusion of veterans hospitalized 
under authority of section 203 of the statute which provides for 
hospitalization, for purposes of observation and examination, of ap- 
plicants for disability compensation and applicants for treatment 
under subdivisions (9) and (10) of section 202 of the statute, the 
latter of which authorizes hospitalization for nonservice-connected 
disabilities. ' 

In this case hospitalization was authorized as incident to disabil- 
ity compensation then running and which had been awarded pur- 
suant to the terms of the statute as for a disability then recorded 
as service connected. Hospitalization as incident to receipt of com- 
pensation is a right of the beneficiary under the terms of section 
202 (6) of the statute. A subsequent finding by the bureau upon 
review under section 205, that the disability for which compensation 
had previously been awarded and incident to which the hospitaliza- 
tion had been granted, was not service connected, necessitating dis- 
continuance of compensation, is not “ effective until the first day of 
the third calendar month next succeeding in which such * * * 
discontinuance is determined.” Consequently, such a review and 
finding of nonservice connection would not invalidate the hospitali- 
zation granted during the period the award of compensation had 
been running; nor is an award of compensation under section 213 
for an injury or aggravation of an existing injury, as a result of 
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such hospitalization, invalidated by the review and finding of non- 
service connection. Also, an application for disability compensa- 
tion based on the provisions of section 213 may be entertained even 
if filed after the disability compensation as an incident of which 
the hospitalization was furnished may be terminated as a result of 
review and rerating, if “made * * * within two years” after 
the injury or aggravation as a result of hospitalization was suffered. 

In this case compensation for the disability of “ dermatitis with 
ulcerations resulting from X-ray treatments” may be awarded if 
of compensable degree the same as though the former disability had 
been service connected and the discontinuance of compensation 
therefor had been due to a complete recovery from said disability. 

The facts as to the filing of application under section 213 do not 
clearly appear, and it is to be understood, of course, that unless the 
application was actually made within two years after the disability 
from the X-ray treatments was suffered, the benefits provided for 
under said section may not be granted. 


(A-31585) 


STORAGE OF HOUSEHOLD EFFECTS OF OFFICERS AND EMPLOYEES 
OF BUREAU OF FOREIGN AND DOMESTIC COMMERCE ON CHANGE 
OF STATION 


Provisions contained in the annual appropriation acts for the transportation 
of effects of officers and employees of the Bureau of Foreign and Domestic 
Commerce in going to and returning from their posts of duty, or when 
traveling under the order of the Secretary of Commerce, do not authorize 
payment of the cost of storage of such effects at the old or the new station 
prior to, or subsequent to, their transportation. 


Comptroller General McCarl to the Secretary of Commerce, June 20, 1930: 

Department of Commerce regulations, dated October 1, 1928, effec- 
tive December 1, 1928, to govern the allowance of expenses for trans- 
portation and subsistence of families and effects of officers and 
employees of the Bureau of Foreign and Domestic Commerce, as 
changed by amendment No. 3, effective April 1, 1930, are in part as 
follows: 


47. Storage of household effects-——When it is impossible for an officer or 
employee to secure suitable quarters on the arrival of his household effects at 
the destination authorized, he may store effects for a period of not to exceed 
90 days while suitable quarters are secured. However, in exceptional cases a 
longer period may be authorized by the director. 

When an officer or employee is permanently transferred from one post to an- 
other he may be allowed storage charges at his former post on his effects, 
including an automobile, while he is traveling to his new post, either directly 
or indirectly, under competent orders, and/or while he is securing suitable living 
quarters after his arrival at his new post. 

When storage charges are necessary, the reimbursement account must be 
supported by a full explanation of the necessity therefor, together with a receipt 
for the payment. When it is necessary to store household effects, the cost of 
hauling both to and from the stage warehouse will be allowed. 
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The sole statutory authority for the transportation at Government 
expense of families and effects of officers and employees of the Bureau 
of Foreign and Domestic Commerce is found in annual appropriation 
acts, in terms as follows: 

* * * ‘To pay the itemized and verified statements of the actual and neces- 
sary expenses of transportation and subsistence, under such regulations as 
the Secretary of Commerce may prescribe, of families and effects of officers and 
employees of the Bureau of Foreign and Domestic Commerce in going to and 
returning from their posts, or when traveling under the order of the Secretary 
of Commerce. * * * (See act of January 25, 1929, 45 Stat. 1119, and prior 
appropriation acts; also, Public No. 142, approved April 18, 1930, making appro- 
me for the Department of Commerce for the fiscal year ending June 380, 

The statutory authority is to pay the actual and necessary ex- 
penses of transportation of the effects of the officers and employees 
and the statutes do not in terms authorize the storage of the effects at 
Government expense prior or subsequent to their transportation. 
The word “transportation ” means literally the action of carrying 
over or across, and when used in its ordinary sense it means the mov- 
ing or conveying from one place to another (Asher v. State, 142 N. E. 
407, 408; 194 Ind. 553), a meaning of contrary sense to that of 
“storage,” which relates to keeping goods in the same place instead 
of moving them from one place to another. Although the term 
“transportation ” may have an enlarged meaning when used in the 
technical sense as applied to the special calling of conducting a rail- 
road business and when so used, as for example, in the interstate 
commerce act, see 41 Stat. 475 (49 U. S. C. 1), may include charges 
for storage furnished by a carrier, Railway v. Freedom Oil Works, 
247 Fed. Rep. 573, 575, when the term is used only in its ordinary 
significance, it does not include such extraneous services but only the 
conveying from one place to another and the services directly inci- 
dental thereto. See Magnolia Warehouse and Storage Co. v. Davis & 
Blackwell, 195 S. W. 184, 185; 108 Tex. 422. 

There is nothing to indicate that the term “transportation” is 
used in any extraordinary sense in the annual appropriation acts 
authorizing the transportation of the effects of officers and employees 
of the Bureau of Foreign and Domestic Commerce, and, of course, 
the meaning of that term as used in the statutes can not be extended 
by administrative regulations. See 2 Comp. Gen. 598; 9 Comp. Gen. 
434. While the storage of effects may be necessarily incidental to 
the transfer from one station to another of an officer or employee 
such storage is not directly incidental to the transportation of the 
effects. The statutes do not authorize payment of all expenses of 
the transfer of an officer or employee but only the transportation ex- 
penses of such transfer. Accordingly, I have to advise you that in 
the absence of more specific statutory authority than is now con- 
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tained in the annual appropriation acts, the regulations in question, 
in so far as they purport to provide for payment at Government ex- 
pense of the costs of storage of effects of officers and employees at 
their old or new stations prior to or subsequent to the actual trans- 
portation of the effects are not authorized by law. 


(A-31901) 


ADVERTISING—BIDS—AUTOMOBILE SPECIFICATIONS—NONESSEN- 
TIAL FEATURES 


For ordinary uses all makes and grades of automobiles are for consideration 
in determining which will best meet the needs of the service and bids 
should be requested on specifications drawn, not by designation of a 
particular make, but should show only such details as to construction in 
performance requirements as can satisfactorily be shown to be necessary to 
meet the requirements of the service. 

Nonessential features, such as shock absorbers, instead of some other similar 
devices, and nonshatterable glass in the windshield, instead of some other 
giass, should not be made controlling if the work reasonably can be per- 
formed with automobiles not having such features or equipment; that is, 
the procedure should not be adopted of specifying as controlling a par- 
ticular nonessential feature of an automobile, such as shatter-proof glass, 
shock absorbers, style of wheels, ete., thereby excluding bidders that do 
not offer the particular feature or causing such bidders to change their 
models so as to embrace such features, thereby increasing the cost and 
preventing real competition. 


Comptroller General McCarl to the Secretary of Commerce, June 21, 1930: 
I have your letter of June 9, 1930, as follows: 


In reply to your letter of May 21 referring to proposal No. 22220 covering 
one automobile, copies of the bid request and specification as well as all 
proposals received under this number are being inclosed herewith and the 
explanations given below. 

Your decision is requested as to whether this department is authorized to 
accept the bid listed under (B) as being the lowest bid complying with the 
specification attached to the invitations to bid. The bids, opened May 16, 1930, 
and allowance for an old vehicle are as follows: 


Allowance | Net price 


As emphasized in the specification, it is the purpose to assure to the Govern- 
ment a vehicle embodying “the best design, material, construction, and work- 
manship for reliable operation and long life in the type of service for which the 
vehicle is intended,” all resulting in all round economy of transportation service. 
In view of the difficulties connected with determining relative reliability and 
economy of operation (including maintenance) except from actual service ap- 
proximating the life period of the vehicles, it becomes advisable and necessary 
to incorporate in the specification such requirements as will, on the basis of 
past experience available and the best judgment of the department, assure the 
achievement of a high standard for the transportation equipment of the Gov- 
ernment. In this instance the specification includes a limited number of 
requirements considered by the Bureau of Standards as important to insure a 
vehicle that will give the desired results. 
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In order that the relative merits of the vehicles offered may be judged, the 
furnishing of specified data and descriptive information is made a requisite. 

The low bid (A), while apparently offering a vehicle “as per specification,” 
was accompanied by none of the data or descriptive matter called for and it 
has been necessary to call for this information. (See Bureau of Standards 
letter of May 24 and reply thereto.) From all the information now obtained, 
the vehicle offered does not conform. with the specification in the following 
features: 

(1) Engine.—The 6-cylinder engine has only three crankshaft main bearings. 
This means that there are three cranks between adjacent bearings, in- 
stead of a maximum of two cranks as results from the clause in the specifica- 
tion calling for a minimum of four bearings for a 6-cylinder engine or three 
bearings for a 4-cylinder engine. To insure rigidity and best support of the 
crankshaft the condition specified is very desirable and well recognized. The 
design with more than two cranks between adjacent bearings to-day persists 
only in the engines used in three of the very low-priced passenger and light 
commercial chassis. Even here there is little doubt that on the first occasion 
for a redesign of these engines they will be arranged to follow one of the prac- 
tices now general and have either two or even only one crank between adjacent 
bearings. The proposed Federal specification for motor trucks which, though 
not yet promulgated, has been approved by the Technical Committee of the 
Federal Specifications Board and by the automotive industry, and which was 
recently submitted for comment to the Government departments, includes a 
clause regarding the relative number of bearings identical with that used in 
the specification issued with this proposal. This requirement does not eliminate 
competition among a considerable number of makers of chassis (four and six 
cylinder) of the capacity called for in this case. 

(2) Wheels.—The vehicle offered does not, from the information furnished, 
meet the stipulation of the specification that the wheels shall permit the 
ready installation of snap-on chains or similar equipment without requiring 
the moving of the vehicle or raising of the wheel from the ground. There are 
no openings in the disk wheels offered. As this vehicle will be frequently 
used on side roads off the road and on flying and fields, it is required that this 
clause of the specification be met. 

(3) Tires.—Specification calls for heavy-duty balloon tires. The tires offered 
are 4-ply, while heavy duty implies 6-ply. 

(4) Windshield glass.—Shatter-proof glass is specified and required for 
the protection of the Bureau of Standards employees. Going even further, 
the bureau has recently recommended to the Chief Coordinator that the use 
of shatter-proof glass be adopted as a standard for all Government vehicles. 
This bid does not offer this glass regularly and from the letter of protest the 
bidder’s special Washington representative states “we fcel that as far as 
shatter-proof glass is concerned in a low-price range automobile and only used 
in the windshield, it is not of very much value, as we have many proofs to that 
effect.” Why shatter-proof glass should be of less value in a low-price range 
automobile is not explained, nor is it believed that much value can be attached 
to the many proofs referred to. There is no doubt that more protection is 
offered if not only the windshiela but all other windows in an automobile 
were of shatter-proof glass. In the particular vehicle covered by this specifi- 
cation, however, all other openings are without glass and provided with storm 
curtains with celluloid windows. Reliable statistics show that 21 per cent 
of all automobile injuries result from the breakage of the glass; and it is well 
recognized that shatter-proof glass is far superior to that generally used, in 
spite of the fact that a few automobile dealers seem to discourage its use 
because their cars do not include it as standard equipment. Shatter-proof glass 
is coming into more general use on high, medium, and low price cars as 
increased production is lowering the formerly high price. The other bidders 
include this glass. As the cost of such glass for the windshield does not entail 
an extra of more than $5 or $10, its use would not affect the relative position 
of the bids in this case. 

(5) Capacity——The specification calls for a capacity of the chassis of 
“three-quarter ton in addition to body, gasoline, oil, and accessories, ete.” 
The printed specification covering the vehicle offered on bid A, and as fur- 
nished with bidder's letter of May 26, states that the gross allowable weight 
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of the chassis offered “shall not exceed 4,000 pounds, which includes the 
chassis, cab, body, driver, and pay load.” With the body in question and 
three-quarter-ton load as called for the gross weight would be 4,400 pounds, 
or 10 per cent in excess of “the gross allowable weight.” 

(6) In other respects the vehicle offered seems to meet the specification, 
as far as the data is available. 


Bids listed under B and C in the tabulation fully meet the specification 
and it is desired to accept bid listed under B. 

Bid listed under D above covers the same type and make of chassis as 
bid listed under A except that it includes a body made by different body 
maker. This bid is submitted by one of the local dealers, while bid A 
emanates from the factory of the chassis offered in both. 

In conclusion, it is desired to state that invitations to bid were sent to 
the list of parties attached to the inclosed letter from the Chief of Division 
of Supplies of this department, dated May 17. This list includes the manu- 
facturers of and dealers in a number of other chassis who might have 
submitted bids meeting the specification. 

The rule which has been stated in numerous decisions of this 
office and as to which you have been heretofore advised is that 
under existing laws governing purchases of equipment for the Gov- 
ernment, the controlling element is the job to be done—the work 
necessary to be accomplished. The request for bids should, by 
specifications or otherwise, fairly reflect the actual need, and the 
equipment to be had at the lowest price that will serve the purpose 
is that authorized to be purchased at public expense. 

With particular reference to the purchase of automobiles, it has 
been uniformly held that for ordinary uses all makes and grades 
are for consideration in determining which will best meet the needs 
of the service, and that bids should be requested on specifications 
drawn not by designation of a particular make, or to cover mechani- 
cal construction of a particular make, but should show only such 
details as to construction and performance requirements as can satis- 
factorily be shown to be necessary to meet the requirements of the 
service. 5 Comp. Gen. 776, id. 963. 

The advertisement for bids in this case advised prospective bidders 
that a gasoline-driven truck with a body usually known as a “ station 
wagon body ” was needed and that it must be suitable in every respect 
for the rapid transportation of personnel and freight between widely 
separated points and over average roads and grounds. The specifica- 
tions set forth the capacity, the wheel base, frame, springs, provided 
for hydraulic shock absorbers, described in detail the mechanical 
construction of the engine, it being specifically provided for “ not 
less than three crankshaft main bearings for 4-cylinder engine, nor 
less than four for 6-cylinder engine.” It was provided, also, that the 
wheels were to be steel spoke or approved equivalent same size 
all around and so constructed or equipped as to permit of ready 
installation of snap-on chains, mud-hooks, or similar equipment with- 
out requiring the moving of the vehicle or raising of the wheel from 
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the ground, and that the windshield was to be of “shatterproof 
glass.” 

You were advised in my letter of September 16, 1929, A-28287, 
with reference to the purchase under proposal 21391 (see also deci- 
sion of March 6, 1930, A-30578), that in view of all the facts repre- 
sented no further question would be raised in that case in regard to 
the specifications requiring nonshatterable glass in the windshield, 
and that the wheels be such that easy-on chains or mud hooks could 
be attached without raising the wheel from the ground; this upon 
the showing that the automobile would be required for severe usage, 
much of which would be over rough country and unimproved 
roads and because the automobile having such features was the 
lowest-priced automobile offered. 

In considering a similar situation, that is, where it was specified 
that the automobiles must be equipped with shock absorbers instead 
of other similar devices and nonshatterable glass in the windshield 
instead of some other glass, you were advised in.my decision of 
March 6, 1930, A~30578, that such features should not be controlling 
if the work reasonably could be performed with automobiles not 
having such features or equipment; that is, that the procedure should 
not be adopted of specifying as controlling a particular nonessential 
feature of an automobile such as shatter-proof glass, shock absorb- 
ers, style of wheels, etc., thereby excluding bidders that do not offer 
the particular feature or causing such bidders to change their models 
so as to embrace such features, thereby increasing the cost and pre- 
venting real competition. 

The specifications in this case not only contain nonessential fea- 
tures such as noted, supra, but it is apparent that they were drawn 
in disregard of the principles heretofore announced in the numerous 
decisions to you with reference to the purchase of automobiles and 
the drawing up of specifications to accompany the request for bids. 

There is noted your statement to the effect “as this vehicle will 
be frequently used on side roads, off the road, and on flying and 
other fields, it is required that this clause of the specifications be 
met.” This appears to be in conflict with that part of the advertise- 
ment for bids where prospective bidders were advised that: 

General.—This specification covers a gasoline-driven truck complete with 
a body of the type usually designated as “Station Wagon Body.” It is in- 
tended and shall be in every respect suitable for use in the rapid transportation 


of personnel and freight between widely separated points and over average 
roads and grounds. 


There is noted, also, your statement with reference to shatter-proof 
glass and the recommendations of the Bureau of Standards with 
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reference to the use thereof. This, however, has no bearing on the 
matter as to whether or not the needs of the United States do in 
fact require that the automobile need be so equipped, and in the 
ebsence of such a showing, it is certainly no reason for the rejection 
of a bid offering an automobile not so equipped, but in all other 
respects meeting the requirements of the specifications. 

It is understood that the automobile is for the use of the Depart- 
ment of Commerce, Bureau of Standards; that the needs of the 
service require it to be of sufficient power, durability, etc., for use 
in rapid transportation of personnel and freight between widely 
separated points and over average roads and grounds. In other 
words, the need is for ordinary equipment as distinguished from 
the extraordinary. Furthermore, it appears that the low bid A, 
$619.02 less allowance of $60 for the old car, net price $559.02, meets 
the essential requirements of the specifications and will satisfactorily 
perform the services required. Answering your question specifically, 
you are advised that you are not authorized to accept the bid listed 
under B, supra, 


(A-31948) 
PURCHASES—PRIOR YEAR APPROPRIATIONS 


The provisions of the act of June 5, 1920, 41 Stat. 975, that all orders or con- 
tracts for the manufacture of material placed with Government-owned 
establishments shall be considered as obligations in the same manner as 
provided for similar orders placed with commercial manufacturers, and 
paid under appropriations available when the order is placed, do not 
authorize charging prior year appropriations for paint and lumber pur- 
chased in the fiscal year 1980 for doing repair work on arsenal buildings 
administratively authorized in the fiscal year 1929. 


Comptroller General McCarl to Capt. H. M. Denning, United States Army, 
June 26, 1930: 


Reference is made to your letter of May 12, 1930, as follows: 


1. The ineclosed approved vouchers in favor of Whaley Bros., Augusta, Ga., 
amount $80.70, and Augusta Lumber Co., Augusta, Ga., amount $7.65, have been 
presented to me in my capacity as a disbursing officer for settlement. 

2. It will be noted that the supplies purchased were for repairs to buildings 
at Augusta Arsenal, Ga., under authority of Chief of Ordnance projects Nos. 3B 
and 3C, dated June 7, 1929. Procurement initiated on January 7, 1930, and 
February 19, 1950, respectively. 

3. There is doubt as to whether this procurement is an obligation of the class 
of projects contemplated by the act of June 5, 1920, and whether settlement 
may be made in part from repairs to arsenals, 1929, the purchase having been 
made in fiscal year 1930. 


It appears that on June 7, 1929—that is, prior to the expiration 
of the fiscal year 1929—the Ordnance Department authorized the 
repair and painting of certain Augusta Arsenal buildings at Au- 
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gusta, Ga., but that the materials here in question—lumber and 
paint—for the work were not ordered by the commanding officer, 
Augusta Arsenal, until January and February, 1930; that is, during 
the fiscal year 1930. The proposal to pay for such supplies, pur- 
chased in 1930, under the 1929 appropriation, contrary to the provi- 
sions of section 3690, Revised Statutes, appears to be based on the 
following provisions of the act of June 5, 1920, 41 Stat. 975: 


That all orders or contracts for the manufacture of material pertaining to 
approved projects heretofore or hereafter placed with Government-owned es- 
tablishments shall be considered as obligations in the same manner as pro- 
vided for similar orders placed with commercial manufacturers, and the ap- 
propriations shall remain available for the payment of the obligations so 
created as in the case of contracts or orders with commercial manufacturers. 

There was in this case no order or contract for the manufacture 
of material placed with a Government-owned establishment but 
merely an authorization or an approval by superior authority in the 
Ordnance Department to be acted upon by officers in the same de- 
partment, to repair and paint certain buildings under the control of 
that department. Hence, the cited act of June 5, 1920, supra, obvi- 
ously has no application. It seems to be contended that the mean- 
ing of the term “ manufacture of material ” may be extended to cover 
the work here in question in view of a statement in decision of June 
12, 1920, 26 Comp. Dec. 1022, construing a similar provision in 
the act of May 21, 1920, 41 Stat. 613, relative to the obligating of 
appropriations by orders or contracts for manufacture of material 
placed with arsenals or other ordnance establishments, wherein it 
was said that no reason was seen “for distinction in the kind of 
work done.” However, it will be observed from an examination 
of that decision that such statement was in answer to an inquiry as 
to whether orders or contracts for the manufacture of material in- 
cluded work necessary in the maintenance of ordnance material be- 
ing held in war reserve, the example cited being the painting of 
artillery ammunition held in reserve, and the statement being made 
that the statute should not be interpreted strictly as applying only 
to orders for the manufacture of new material. Irrespective of the 
merits of the question of whether an order for painting reserve am- 
munition is an order for the manufacture of material, it is clear that 
an authorization to paint and repair arsenal buildings is not an order 
for the manufacture of material within the meaning of the act of 
June 5, 1920, supra. See decision of February 27, 1930, A-30501, 
holding that an Ordnance Department authorization dated June 5, 
1929, to purchase a time clock and two racks did not obligate the 
1929 appropriation as an order for the manufacture of material con- 
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templated by the said act of June 5, 1920, where the supplies were 
not actually ordered until after the end of the fiscal year 192¢ 


You are advised that payment on the vouchers under the proposed 
1929 appropriation is not authorized. If otherwise correct, payment 
on the vouchers, which are returned herewith, may be made under 
the applicable 1930 appropriation. 


(A-31949) 


CONTRACTS—PRIOR YEAR APPROPRIATIONS 


The provisions of the act of June 5, 1920, 41 Stat. 975, that all orders or con- 
tracts for the manufacture of material placed with Government-owned 
establ shments shall be considered as obligations in the same manner as 
provided for similar orders placed with commercial manufacturers, and 
paid under appropriations available when the order is placed, do not 
authorize charging prior year appropriations with payments under a 1930 
fiscal year contract for the construction of an aviation landing field ad- 
ministratively authorized in the fiscal year 1928. 


Comptroller General McCarl to Capt. H. B. Lovell, United States Army, 
June 26, 1930: 


Reference is made to your letter of April 30, 1930 (FO-158— 
Hudson Construction Co.), as follows: 


1, There is submitted herewith for advance decision as to the propriety 
of payment by this office voucher of Hudson Construction Co. in amount of 
”.068.50, based on contract W-971 qm-350, dated August 27, 1929, and change 
order “a” thereto, dated March 12, 1930, which has been presented to the 
undersigned, a disbursing officer, for payment. 

2. The original contract provides for expenditure of approximately $6,000 
(estimated) involving funds for the fiscal year 1928, while the change order 
“a” modifies the contract so as to include funds appropriated for the fiscal 
year 1930 to the extent of approximately 100 per cent of the original amount. 

3. This office entertains doubt as to the propriety of application of funds 
appropriated for the fiscal year 1930 for a project which specified funds of the 
fiscal year 1928, based on 1 Comp. Gen. 175, and also as to whether the require- 
ments of 5 Comp. Gen, 642, should have been met, which states in part, “ that 
un original contract may not be expanded by a supplemental agreement entered 
into without advertising providing for substantial additions to and not a part 
of the work covered by the original contract.” 


The third indorsement of the Chief of Finance, dated May 20, 
1930 (167/133020 FAA-3 Hudson Construction Co.), transmitting 
your request to this office, is in part as follows: 


1. In accordance with the request of Capt. H. B. Lovell, finance officer, Boston, 
Mass., the attached voucher in favor ofthe Hudson Construction Co. in amount 
of $2,068.50 for services rendered for rental of a power shovel and operator 
for 4914 days at $42 per day is herewith forwarded for an advance decision as 
to whether or not same is payable from 1930 funds. 

2. The original contract No. W-971 qm-350 dated September 26, 1929. was 
entered into after advertising, the Hudson Construction Co. being the lowest 
bidder. The contract provided for use of the power shovel and operator for 
156 working days (more or less) of eight hours each at a cost of $42 per day. 
Payment was authorized from 1928 funds in view of the fact that the expendi- 
ture was an incidental expense to the completion of an approved project for the 
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construction of an aviation landing field at Fort H. G. Wright, N. Y., with the 
Middlesex Housing Co., Metuchen, N. J., dated June 30, 1928. 

8. The attached voucher covers the first expenses incurred under change 
order “A” dated March 12, 1930 (copy of which is attached hereto), which 
modifies the original contract and extends the date of completion to August 15, 
1930. It is noted that advertising was not resorted to for the additional work 
furnished under said change order and in this connection attention is invited 
to attached correspondence marked “ Inclosure 1.” 

The voucher submitted shows that the payment is proposed to 
be made under the 1930 appropriation “Arming, equipping, and 
training the National Guard.” The contract of August 27, 1929, 
with the Hudson Construction Co., though made in the fiscal year 
1930, evidently contemplates that payments thereunder would be 
made from the 1928 appropriation “Arming, equipping, and training 
the National Guard.” The only explanation in the record for this 
procedure of attempting to obligate a 1928 appropriation by a 1930 
contract is the following direction contained in a communication 
dated June 10, 1929, from the office of the corps area commander, 
Headquarters First Corps Area, to “Commanding Officer, H. D. 
Long Island Sound, Fort H. G. Wright, N. Y.,” a copy of which is 
attached to the contract: 
5. Each instrument of procurement will bear the following notation: 
“In accordance with 2d Ind., dated May 23, 1929, Office of Chief of Militia 
Bureau (MBS 686-1-NY-9), this procurement is an incidental expense to the 
completion of an approved project for the construction of an aviation landing 
field at Fort H. G. Wright, N. Y., covered by contract No. W-971 QM-279 
with Middlesex Housing Co., Metuchen, N. J., dated June 30, 1928. As there 
were but 7,259 cu. yds. of fill in the designated area referred to in paragraph 
2 of specifications by detail of the contract, and the contractor having deposited 
same in the designated low area, no further work in connection with the contract 
could be required of the contractor, he having refused to accept any additional 
work orders. It has become necessary for the Government to take over the 
work of completing the project.” 

The contract of June 30, 1928, with the Middlesex Housing Co., 
mentioned in the quoted communication, has been examined. It is 
for certain grading to be done in connection with the construction 
of the aviation landing field at Fort H. G. Wright and apparently 
was fully completed some time prior to June 30, 1929. It is stated 
on the first page of said contract that the services to be obtained 
thereunder “are authorized by, are for the purpose set forth in, 
and are chargeable to procurement authority 48 MB 400 P-2506 
A 6070-8, the available balance of which is sufficient to cover cost of 
same,” but a copy of such procurement authority is not attached to 
the contract. How this contract of June 30, 1928, fully completed 
during the fiscal year 1929 could have any connection with the pres- 
ent contract made in the fiscal year 1930 with another firm to do 
other work on the landing field, or how such 1930 contract could pos- 
sibly obligate unexpended balances of the 1928 appropriation is not 








DECISIONS OF THE COMPTROLLER GENERAL 527 


explained in the present submission. Some light is thrown on the 
matter, however, by your reference to decision of October 1, 1921, 
1 Comp. Gen. 175, pertaining to availability of appropriations be- 
yond the fiscal year for which made. In that decision it was held 
that the cost of equipment incidental to and necessary for use in 
manufacturing material pertaining to approved projects, under an 
order or contract placed with a Government-owned establishment, 
pursuant to the act of June 5, 1920, 41 Stat. 975, is chargeable to the 
appropriation for the fiscal year in which the order or contract for 
the manufacture of the material is placed although the equipment 
be purchased during the next fiscal year. That decision has reference 
to the express authority contained in the said act of June 5, 1920, for 
the obligation of appropriations by placing orders or contracts with 
Government-owned establishments for the manufacture of material 
the same as though such orders were placed with commercial manu- 
facturers. There was no order for the manufacture of material 
involved in the present case and neither the act of June 5, 1920, supra, 
nor the decision cited, 1 Comp. Gen. 175, has any apparent applica- 
tion whatsoever to the work or project here involved. 

Hence, it appears that no payments for work under this 1930 con- 
tract are authorized under 1928 appropriations. The contract was 
made during the fiscal year 1930, and, so far as is shown, only appro- 
priations for that fiscal year would be available for payment for 
work done thereunder. In this connection it is observed that the work 
for which payment is now claimed is for the fifth and sixth periods 
of 25 working days, completed April 3, 1930, and as the original 
contract was for approximately 156 working days to be completed 
on or before June 30, 1930, the work completed to April 3, 1930, 
would be within the contract as originally made and the authority 
for extending the contract to cover work in addition to that con- 
templated by the original contract is not involved in the payment 
now proposed. It may be stated here, however, that section 3709, 
Revised Statutes, expressly includes services, other than personal 
services, as well as supplies, in its requirements as to advertising 
prior to contracting, and that any extension of work under the pres- 
ent contract beyond the reasonable time and amount actually con- 
templated by the original contract and its stipulation “156 work- 
ing days (more or less),” without prior advertising for competitive 
bids, would not be authorized. See 5 Comp. Gen. 642, and authori- 
ties therein cited. The stated basis for the reported extension in 
this case was the availability of funds for like work under the 1930 
appropriation in addition to the funds supposedly available under 
the 1928 appropriation, but as it appears that the 1928 appropriation 
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is not properly chargeable with the cost of any of the work under 
the contract, but that all work under the contract is required to be 
paid for, if at all, under the 1930 appropriation, it may be that no 
funds under the said 1930 appropriation will be available for work 
in addition to that already completed under the terms of the original 
contract, and, in that event, of course, there could be no valid 
extension of the contract, either with or without advertising, there 
being no appropriation. 

Accordingly, you are advised that on the facts submitted pay- 
ment on the voucher, which is returned herewith, if otherwise cor- 
rect, may be made under the proposed 1930 appropriation, if allotted 
furds available thereunder are sufficient to cover the work here in 
question, together with all previous work performed under the con- 
tract. A complete explanation of the matter should accompany the 
voucher if paid on this basis. 


(A-32292) 
COMPENSATION—ALLOWANCES IN KIND~ABSENCE FROM DUTY 


Under the proviso to section 3 of the act of March 5, 1928, 45 Stat. 193, it is 
within administrative discretion to determine the value of quarters, sub- 
sistence, and other allowances furnished in kind to civilian employees, to 
be considered as a part of compensation, either for the period of actual 
duty only, exclusive of periods of authorized or unauthorized absence, or 
for full time, including periods of authorized or unauthorized absence. 

Since the regulations of the Veterans’ Bureau have fixed the value of allow- 
ances furnished in kind to nurses in hospitals for period of actual duty 
only, there is no authority to reimburse nurses in cash the value of allow- 
ances for periods of authorized absence from duty when the allowances 
were available but not used. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 30, 1930: 


Consideration has been given to your letter of June 16, 1930, as 
follows: 


Miss Agnes J. Kirkpatrick, head nurse, United States Veterans’ Hospital, 
Chillicothe, Ohio, developed a severe intestinal influenza attack, and on the 
recommendation of the hospital authorities and on her own desire she entered 
the Chillicothe City Hospital January 24, 1930, where she remained until 
February 12, 1930. Claim is made that-no deductions should be made from 
her salary, during the time that she was in the city hospital, on account of 
the room which she relinquished and the subsistence she did not receive at 
the Veterans’ Bureau hospital. 

Miss Kirkpatrick's position was allocated on the basis of the Welch Act as 
set forth in the letter addressed to her, dated December 16, 1929, of which 
the following is a copy: 

“You are advised that your position has been allocated to grade 6, S. P. 
Service, with a salary of $1,490 per annum, QS ($2,000) effective December 1, 
1929.” 

From her annual salary were deducted $360 ($30 per month) for subsistence 
and $150 ($12.50 per month) for quarters, leaving her pay in money $1,490. 
Her contract of employment does not provide for uny deduction for quarters 
or subsistence in case of absence, either on annua! or sick leave. 
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In a letter addressed to the medical officer in charge, United States Veterans’ 
Hospital, Muskogee, Okla., dated February 18, 1928, the chief, personnel 
division, said: 

“ Careful consideration was given to the amount to be charged for subsistence 
before General Order No. 265-Y was put into effect, and it was found that 
$360 per annum was the minimum charge for this allowance. The matter of 
reimbursing employees for subsistence while on annual leave would have 
necessitated a charge of $390 per annum for subsistence figured on the busis 
of an employee serving 11 months instead of 12. 

“As the charge for laundry has been reduced to $2.50 per month, in lieu 
of $5 previously charged, and a charge is now being made of $12.50 per month 
for quarters, instead of the $15 per month previously charged, it is the opinion 
of central office that the matter of not reimbursing employees for subsistence 
when absent on 30 days’ annual leave is more than taken care of by the reduced 
charges for quarters and laundry.” 

Paragraph 4738 of Regulations and Procedure, United States Veterans’ 
Bureau, finance, is in part as follows: 

“1. Where allowances are provided for in the contract of employment, and 
the monetary equivalent of such allowances fixed, the following procedure will 
govern: 

“(a) If an employee is absent on account of sick or annual leave, no reduc- 
tion will be made in the charge for quarters, subsistence, and laundry, or for 
one or more of such allowances. 

~ * * * * 7 *”" 


In a letter addressed to the director dated February 20, 1930, the medical 
officer in charge, United States veterans’ hospital, Chillicothe, Oh o, said: 

“It is felt by this station that after July 1, 1928, salaries for employees, 
whether living in Washington or living on or off the station, were fixed by 
Congress and that once the reclassification act was decentralized to the field 
the bureau had authority only to make deductions tg employees living at the 
hospital for services rendered while they are living in the hospital. In other 
words, the charges for quarters, subsistence, and laundry under the reclassi- 
fication act passed by Congress could only be deducted while these services 
are available to the employee while living on the station and that the question 
of availab lity is not only the question of whether or not there are quarters on 
the station, food on the station, and laundry service on the station, but whether 
the quarters, food, and laundry are available to the employee in the stutus 
in which he happens to be placed. If placed in the status of absence on 
authorized sick leave or authorized annual leave, they are not available because 
he is not there to make them available, and this letter of the station in the 
case of Miss Agnes J. Kirkpatrick is forwarded through the Medical Service to 
the Director for his decision upon this question.” 

It is requested that you advise the bureau whether it will be necessary to 
reimburse Miss Kirkpatrick for the deductions that were made from her salary 
to cover the subsistence that she did not receive and the quarters that she 
did not occupy during her absence on authorized sick leave. If so, should 
any deduction be made for subsistence while an employee is on “liberty” 
as distinguished from regular authorized leave of absence? 


Section 3 of the act of March 5, 1928, 45 Stat. 193, provides as 
follows: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such 
allowances shall be determined and considered as part of the compensation in 
fixing the salary rate of such civilians. 


This is permanent legislation. The terms of the proviso have been 
made applicable to all classes of civilian employees entitled by law 
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or regulation to allowances in kind from the Government, irrespec- 
tive of the act under which their salaries are fixed or the branch 
of the service in which employed. For prior periods see the act of 
March 2, 1926, 44 Stat. 161, and January 26, 1927, 44 Stat. 1052. 
Where a field service is subject to the classification act to the extent 
its provisions have been required to be applied in the field services 
by section 3 of the amendatory act of May 29, 1928, 45 Stat. 785, 
known as the Welch Act, and other similar statutes covering prior 
periods, the procedure should be, first, to fix the proper grade and 
salary rate for the field position on the basis of the duties involved, 
and then there should be determined the reasonable value of any 
item or items of allowance furnished in kind. The amount so deter- 
mined is to be deducted from the total salary rate as fixed for the 
position and only the remainder paid in cash. 5 Comp. Gen. 957, 958. 

It is within the discretion of the administrative office to determine 
the value of quarters and subsistence and other allowances furnished 
in kind either for period of actual duty only, exclusive of periods 
of authorized or unauthorized absence, or for full time including 
periods of authorized or unauthorized absence. For instance, refer- 
ence is made to the following in decision of this office dated November 
16, 1926, 6 Comp. Gen. 332, 334, involving employees under the 
Alaska Railroad: 

The general manager states in his letter dated July 15, 1926, as follows: 

“If the value of quarters furnished must be regarded as a part of a fixed 
rate of compensation, then when an employee enters upon a leave status and 
gives up his quarters for the time being, the requirement of the circular would 
result in the payment of the full compensation rate during the leave period, 
no deduction on account of allowances being possible, which is contrary to the 
pay regulations of the railroad, which contemplate that allowances payable 
in kind shall be paid in kind only; that pay-roll arrangement suggested in the 
circular would make them payable in money when not paid in kind. Payment 
in money, when not paid in kind, would be proper where a fixed rate of com- 
pensation is specified by statute; but this does not apply to the Alaska Railroad. 

“The Alaska Railroad may lawfully prescribe regulations providing that 
only the pay ordinarily paid in cash will be paid during leave of absence with 
pay. The contracts of employment or appointments should specify accord- 
ingly. This would be on the basis that quarters and subsistence are available 
in kind while actually employed, but if the employee desires leave of absence 
no right would attach to be reimbursed for the determined value of quarters 
and subsistence that would be available if he had remained on duty.” 

The same principle should be applied in a field service the com- 
pensation rates in which are controlled by section 3 of said act of 
May 29, 1928. Based on your submission it would appear that the 
regulations prescribed by the Veterans’ Bureau have determined the 
value of allowances furnished in kind to nurses in hospitals as on a 
full-time basis, including periods of authorized or unauthorized 
absence, and that no provision has been made under the regulations 
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for any adjustment in the amount of cash paid if the employee is 
not on duty. That is to say, the allowances are available only in 
kind and the value has been determined accordingly, reimbursement 
in cash to the employee not being authorized if the allowances in 
kind are not availed of by the employee. 

Answering your question specifically, you are advised that it will 
not be necessary to reimburse Miss Kirkpatrick the determined value 
of allowances available in kind but not used by her during periods 
of authorized sick leave of absence. Neither would there be any 
authority under the law and regulations to reimburse an employee 
the value of allowances available in kind but not used during “lib- 
erty ” periods. 

3565°—30——35 
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APPENDIX 


SATURDAY HALF HOLIDAY, 1930 


{Circular No. #4) 


May 27, 1930. 
(Relating to office procedure and not of general information.) 


ANNUAL SALARY PAY ROLLS 


(General Regulations No. 34—Supplement No. 5} 
May 12, 1930. 

1. Arrangement of names.—In order to simplify the preparation of pay rolls 
submitted on annual salary pay-roll forms and to facilitate their use for accounting 
and other a, the provisions of Supplement No. 3, General Regulations 
No. 34, 6 Comp. Gen. 874, 875, as to showing the grade, designation of position, 
and total salary rate of each employee are modified as follows: 

“3. Pay rolls should-be made up according to units of organization and the 
names of employees listed thereon in one of the following orders: 

(1) Alphabetical; 

(2) Numerical; 

(3) Salary; 

(4) Other recognized systematic order, sochatinen 

Nature of service, such as professional, subprofessional, clerical, 

administrative and fiscal, custodial, etc.; with grades under 
each service, commencing with the highest, salaries under each 
grade, commencing with the maximum, and names under each 
salary rate, arrangéd alphabetically. 

“4. Where names of employees are arranged in alphabetical, numerical, 
salary, or other order which does not clearly reveal the grade, designation of 
position, and salary rate of such employees, said information will be shown oppo- 
site their names, so that the complete data heretofore required to be otherwise 
shown on the rolls will be furnished in every case.” 

Paragraph 11 of Supplement No. 3 is modified to the extent that the arrange- 
ment of names as shown on the model pay rolls attached thereto is not to be 
onuerdes as obligatory. 

Check or cash payments.—In mugen of the desirability of making 
oe of salary by check instead of in cash in many Government offices 
the limitation upon check payments prescribed by General Regulations No. 34 
is hereby rescinded and paragraph 3 thereof is changed to read: 

“*3. The standard forms of pay roll herein prescribed and special forms of 
pay roll approved for use in place thereof will be used for either cash or check 
payments, in the discretion of the office concerned.” ve 

cCaRL, 


R. 
Comptroller a of the United States. 


STANDARD PURCHASE VOUCHER AND ABSTRACT OF AGREE- 
MENT—NUMBERING OF CONTRACTS 


(General Regulations No. 51—Supplement No. 4] 
Avuaust 28, 1929. 
Paragraph 20 of General Regulations No. 51, regarding the numbering of 
contracts under the system prescribed by paragraphs 17 to 26 of said regulations, 
amended by Supplement No. 3, dated September 28, 1927, 7 Comp. Gen. 851, 852, 
is further amended to read as follows: 
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**20. Contracts and less formal agreements, such as proposal and acceptance 
documents or other documents evidencing in whole or in part the agreement 
between the parties, required to be numbered are— 

**(a) Formal contracts, regardless of amount. 

**(b) Less formal agreements, where amount involved determined at the time 
of making the agreement is $1,000 or more. 

**(c) Less formal agreements, involving more than one payment, regardless of 
amount. 

** All such contracts and agreements shall be forwarded without delay to the 
General Accounting Office and must not be forwarded attached to vouchers. 

‘Less formal agreements Not required to be numbered are: 

“‘(d) Agreements where it is determined at the time of making same that the 
amount involved is less than $1,000 and only one payment will be made. Un- 
numbered agreements must be attached to the voucher on which payment is 
made and accompany such voucher to the General Accounting Office. 

“In case of doubt as to whether the amount to be paid under an agreement 
is more or less than $1,000 or whether more than one payment may be necessary, 
such doubt will be resolved in favor of numbering the agreement.”’ 


J. R. McCart, 
Comptroller General of the United States. 


— 


VOUCHERS FOR EXPENSE OF FIELD PRINTING 


(General Regulations No. 51—Supplement No. 5) 
OcroBErR 3, 1929. 
1. , Section 11 of the act approved March 1, 1919, 40 Stat. 1270, provides: 

That on and after July 1, 1919, all printing, binding, and blank- 
sane ests ae. Congress, the Executive Office, ‘the judiciary, and every executive 
department, independent office and establishment of the Government shall be 
done at the Government Printing Office, except-such classes of work as shall be 
deemed by the Joint Committee on Printing to be urgent or necessary to have done 
elsewhere than in the District of Columbia for the exclusive use of any fleld service 
outside of said District.” 

2. The Joint Committee on Printing has from year to year issued regulations 
governing field printing, the latest being No. 21, adopted June 13, 1929, para- 
graphs 2 and 101 of which read as follows: 

“2. Field printing.—The term ‘field printing’ as used in these regulations shall 
be construed to mean all printing, binding, and blank-book work accomplished 
or procured elsewhere than at the Government Printing Office in Washington.”’ 

“101. That the departments hereinafter mentioned are authorized to procure 
such field printing, as defined by paragraph 2 of these regulations (including 
tabulating-machine cards and blank books), as may be impracticable to have done 
at the Government Printing Office and necessary for the exclusive use of any field 
service outside of said District, provided the same is within the limitations of 
available appropriations and the regulations of this committee, and the respon- 
sible officer in the ficld under whose authority such printing is purchased or ob- 
tained shall certify, in such manner as may be prescribed by the Comptroller 
General, with respect to each job, except those hereinafter authorized to be per- 
formed at Government plants, that in his opinion such work was urgent or neces- 
sary to have done elsew here than i in the District of Columbia for the exclusive use 
of that field service, * 

3. In order that, in sontauabli with the above regulations, the General Ac- 
counting Office may receive suitable evidence in support of payments for field 
printing, the following supplemental certificate is prescribed for use on vouchers 
involving payments for all printing, binding, and blank-book work accomplished 
or procured elsewhere than at the Government Printing Office in Washington: 

“T hereby certify as responsible officer in the field that the printing and/or 
binding covered by this voucher was, in my opinion, urgent or necessary to have 
done elsewhere than in the District of Columbia for the exclusive use of a field 
office of this department (or establishment), and that same is of the class and 
within the limitation specified in paragraph of the regulations of the 
Joint Committee on Printing or in the special authorization of the committee, a 
copy of which authorization is attached hereto or to voucher -.....-.--- 

(Describe, , giving 
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4. The above certificate will hereafter be stamped, typed, or printed upon, or 
accompany, all vouchers covering field printing as herein defined. The cer- 
tificate must be signed by the responsible officer in the field under whose authority 
the field printing is procured. It may be combined with the principal admin- 
istrative certificate by stamping, typing, or printing same in close proximity to 
said principal certificate, in which case only one signature to the combined 
principal and supplemental certificate will be required. 

J. R. McCart, 


Comptroller General of the United States. 
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ABSENCES: 
See Leaves of absence; Pay. 


ACCOUNTS: 

See Disbursing officers and agents; Miscel- 
laneous receipts; Set-off. 

Damages, liquidated—amount deducted, 
disposition of. 

Indian Affairs—expenses of special attor- 
neys of Choctaw and Chickasaw Nations 
are payable from tribal funds without 
regard to fiscal year in which incurred_... 

Veterans’ Bureau—preaudit—no purpose 
or intent in sec. 310, World War adjusted 
compensation act, added by act July 3, 
1926, 44 Stat. 828, to exclude the fixed and 
permanent jurisdiction and duty of ac- 
counting officers to have proper and law- 
ful accounting of expenditures of public 
IEE. cxceneninrncenns aaa a 


ADJUSTED COMPENSATION: 
See Veterans’ Bureau. 


ADMINISTEATORS: 
See Decedents, estates of. 


ADVERTISING: 
Bidders— 
Competition—within discretion of Secre- 
tary of the Navy to solicit competitive 
designs for Marine Corps service 


Debarment—permanent debarment un 
authorized, but where past perform- 
ances were tainted with attempted 
fraud all bids of contractor may be 
rejected until he submits satisfactory 
assurances of a discontinuance of such 
Re eocecacscesscessce 

Bids— 

Acceptance of other than lowest—cutter, 
gang slotting—basis for payment where 
time of delivery was to be considered in 
making award and contract was award- 
ed to higher bidder because of its pro- 
posed earlier delivery, and contractor 
was delayed in making delivery 

Architectural services—furnishing of, by 
corporation under contract made with- 
out advertising is unauthorized 

Competition—within discretion of Sec 
retary of the Navy to solicit competi- 
tive designs for Marine Corps service 


Correction— 
Unauthorized after acceptance, where 
alleged mistake not apparent on face 


wee ween enn ecnsescessesese 


ADVERTISING— Continued. 
Bids—Continued. 
Correction—Continued. 
When authorized, on basis of alleged 
mistake, after bids opened but before 


Modification—unauthorized after bids 
opened where failed to meet specifica- 
tions and where other bids received did 
comply therewith and were reasonable 


Personal services referred to in section 
3709, Revised Statutes, which may be 
obtained without advertising, ex- 


Succession of small purchases in open 
market to avoid compliance with sec- 
tions 3709 and 3744, Revised Statutes, 
unauthorized 

Used equipment—where in advertising 
for bids on new truck, Government 
requested quotation of allowance on a 
used truck, bidder is not entitled to 
additional amount on account of 
alleged mistake in allowance quoted, 
where voucher certified correct and 
payment accepted without protest.... 

Withdrawals— 

Mistakes— 

Election by contractor to act on 
department's instructions to make 
delivery and present claim for 
additional amount, after probabil- 
ity of mistake in bid had been called 
to its attention, precludes considera- 
tion of question whether bid could 
have been withdrawn 

When authorized, on basis of alleged 
mistake, after bids opened but 
before acceptance. -.............- c 

Readvertisement—mistakes—sending of 
wrong blue prints to some of prospective 
bidders, resulting in award of contract 
based on erroneous blue prints, requires 
contract be canceled and readvertisement 


Tree surgeons— War Department—services, 
in the field, are to be obtained in accord- 
ance with civil service laws and classifica- 


AFFIDAVITS: 
Dependent children of officers of services 
included in joint-service pay act; form of 
affidavit required 


AGENTS: 
See Disbursing officers and agents. 
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ALASKA RAILROAD: 
Hospitals—Employees’ CompensationCom- 
mission beneficiaries—reimbursement to 
which hospitals entitled under employees’ 
compensation act, as amended -_-_........ 
Physicians—fees—medical treatment of per- 
sons other than railroad employees; re- 
imbursement of hospitals maintained by 
railroad for fees paid contract surgeons... 


ALLOWANCES: 

See Gratuities; Quarters; Subsistence allow- 
ance; Travel allowance. 

In kind—Veterans’ Bureau nurse in hospi- 
tal not entitled to reimbursement in cash 
of value of allowances for period of author- 
ized absence from duty when allowances 
were available but not used....... nueseee 


ANIMALS: 
See Livestock. 


APPOINTMENTS: 
Effective date— 
Compensation—clerks to Representa- 
nian 
Treasury Department custodian service— 
appointing power being vested in Sec- 
retary, may not be delegated to sub- 
ordinate. Appointments not effective 
prior to Secretary’s approval.......... 
Recess— 
Federal Farm Board— 

Appointees under recess appointments 
made by the President after adjourn- 
ment of Senate to positions which 
were vacant while Senate was in ses- 
sion are not entitled to compensation 
until their appointments are con- 
a ae 

Upon confirmation by Senate, members 
of board holding recess appointments 
become entitled to compensation for 
all services rendered thereunde? from 
date appointments accepted by tak- 
ing of oath of office. .............-... 

Retroactive—House of Representatives— 
Clerks to Members; effective date of 
appointment for compensation purposes. 


APPROPRIATIONS: 
Agriculture Department— 

Forest Service—specific statutory author- 
ity necessary if appropriations are to 
continue to be used for maintenance of 
herd of long-horned cattle on Wichita 
DERE DERM... connacecsceseeeuinnse 

Information, Office of—expenses of radio 
apparatus for training employees to 
deliver radio talks pertaining to official 
duties are personal and not chargeable 
to appropriated funds not specifically 
providing therefor..................... 

Public Roads, Bureau of—inapplicable 
to payment to a State of any sum in 
addition to approved estimate in con- 
struction of Federal-aided road........ 

Commerce Department— 

Cafeteria—appropriations for construc- 

tion of new department building are 
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190 


357 


166 


175 
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APPROPRIATIONS— Continued. 
Commerce Department— Continued. 
chargeable with cost of cafeteria and 
equipment where cafeteria adminis- 
tratively determined to be necessary 
for proper use of building.............. 

Census Bureau—L5th decennial census— 
appropriation for, is inapplicable to 
making of survey and special studies 
of economic conditions, etc., of unem- 
SROR...nccceegincsvtenbieecsenee 

Lighthouse Service—*‘ General Expenses, 
Lighthouse Service’—inapplicable to 
payment of rewards for apprehension 
and conviction of persons tampering 
with aids to navigation................ 

Fiscal year— 

Availability beyond—Reclamation Serv- 
ice—proposal for delivery of cement 
during 3.5 fiscal years may not be ac 
cepted unless entire quantity is needed 
on particular job and appropriation 
available at time contract made is ade- 
quate therefor. Procedure that may 
be followed explained.................. 

Indian A ffairs—expenses of special attor- 
neys of Choctaw and Chickasaw Na- 
tions are payable from tribal funds 
without regar¢é to fiscal year in which 


Prior— 

No authority to charge prior year ap 
propriations for paint and lumber 
purchased in fiscal year 1930 for doing 
repair work on arsenal buildings ad- 
ministratively authorized in fiscal 


No authority to charge prior year ap- 
propriations with payments under a 
1930 fiscal year contract for construe 
tion of aviation landing field adminis- 
tratively authorized in fiscal year 
Transportation on transportation request; 

appropriation chargeable when pay- 

ment of mileage is and is not involved. 

Interior Department— 

Indian A ffairs— 

Expenses of special attorneys of Choo 
taw and Chickasaw Nations are pay- 
able from tribal funds without regard 
to fiscal year in which incurred...... 

“Indian boarding schools, 1929 and 1930 
[4 9/0 820)’"’"— inapplicable to rent or 
interest from date informally set by 
parties as reasonable time in which to 
consummate executory contract for 
purchase of land by Government to 
date deed approved by Attorney Gen- 
eral, where delay in consummation 
was caused by failure of vendor in 
first instance to furnish satisfactory 


Justice Department—* Miscellaneous ex- 
penses, United States courts’’—applica- 
ble to costs of extraordinary proceedings 
against officials of United States in their 


official capacity, when properly taxed... 
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APPROPRIATIONS—Continued. 
Lapsed— 

Certification of claims thereafter arising— 
procedure explained : 

Navy Department—where appropria- 
tion was for two fiscal years, fact that 
it was set up and treated as part of no- 
year appropriation under same title 
does not make it a no-year appropria- 
tion available until expended 

Navy Depariment— 

Construction and Repair, Bureau of— 
“Wear, tear, and repair of vessels 
afloat ’’—applicable to cost of repairs to 
naval vessels damaged while passing 
through Panama Canal 

“Navy Yard, Puget Sound, Wash.”— 
Where made for two fiscal years, fact 
that it was set up and treated as part of 
no-year appropriation under same title 
does not make it a no-year appropria- 
tion available until expended..... is 

No year— 

Indian Affairs—expenses of special attor- 
neys of Choctaw and Chickasaw Na 
tions are payable from tribal funds 
without regard to fiscal year in which 
incurred 

Navy Department—where appropriation 
was for two fiscal years, fact that it was 
set up and treated as part of no-year 
appropriation under same title does not 
make it a no-year appropriation avail- 
able until expended 

Panama Canal—inapplicable to cost of 
repairs to naval vessels damaged while 
passing through canal 

Post Office Department—Appropriation 
providing specifically for rental, purchase, 
installatior, and maintenance of labor- 
saving devices is available for rental and/or 


Page 


purchase of stamp-vending and change . 


making machines if and when necessary. 
Public buildings—Cafeterias—A ppropria- 
tions for construction of new Commerce 

Department building are chargeable with 

cost of cafeteria and equipment where 

cafeteria administratively determined to 
be necessary for proper use of building... 
Specific—Forest Service—Specific statu- 
tory authority necessary if appropriations 
are to continue to be used for maintenance 
of herd of long-horned cattle on Wichita 
National Forest 
Transfers— 

Direct expenditures—Transfers under 
section 7, act May 21, 1920, 41 Stat. 613, 
and under specific authorizations in 
annual! appropriation acts explained -.. 

War Department to Agriculture Depart- 
ment—No authority under section 7, 
act May 21, 1920, 41 Stat. 613, for trans- 
fer of War Department funds to Bureau 
of Agricultural Economics for purpose 
of instructing and licensing by the 
bureau of members of Army Veterinary 
Corps as Federal hay inspectors. 


APPROPRIATIONS—Continued. 
Traveling expenses—-War Department— 
“Expenses of courts-martial’’—appli- 
cable to expenses of Marine Corps enlisted 
man appearing as witness at Army court- 


Treasury Department— 
Customs Service— 
“Collecting the revenue from 
toms’’— 


cus- 


Applicable to costs of seizure and for- 
feiture of automobile condemned 
and turned over to Treasury De 
partment for use, only where alleged 
owner has not given bond under 
section 608, tariff act of 1922._.___. 

Inapplicable to expenses of storage in 
excess of proceeds from sale of seized 
automobile, except on showing that 
incurrence was in interests of Gov- 


Public Health Service—narcotic farms; 
appropriations for, are not applicable to 
purchase of reference books and periodi- 
cals, nor to employment of professional 
and technical personnel other than as 


Veterans’ Bureau —‘ Medical and Hospital 
Services, Veterans’ Bureau, 1930’’—inap- 
plicable to cost of treatment of families of 
former emergency officers of World War 
retired under act May 24, 1928, 45 Stat 


War Department — 
“ Expenses of courts-martial’”’—applicable 
to expenses of Marine Corps enlisted 
man appearing as witness at Army 


Fiscal year, prior— 

Noauthority to charge prior year appro 
priations for paint and lumber pur- 
chased in fiscal year 1930 for doing 
repair work on arsenal buildings ad- 
ministratively authorized in fiscal 


Noauthority to charge prior year appro- 
priations with payments under a 1930 
fiscal year contract for construction 
of aviation landing field administra- 
tively authorized in fiscal year 1928-_. 

“Incidental expenses of the, Army’’—is 
sole appropriation available for fiscal 
year 1929 for payment of tuition of 

Army officers as authorized by act June 

8, 1926, 44 Stat. 705 


“Pay of the Army’’—number of horses 
owned by an Army officer for which 
forage, bedding, etc., may be furnished 
at Government expense is limited to 
one on and after June 30, 1930 


APPROVALS: 
Administrative—requisitions for public 
funds—Federal Power Commission— 
recognition by Comptroller General of 
requisitions; requirements as to 
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APPROVALS —Continued. 

Civil Service Commission—reinstatements 
and/or transfers to position of immigration 
inspector under act May 29, 1928, 45 Stat. 
954; salary payable................. — 


ARMORY DRILL PAY: 
See Pay, drill. 


ARMY: 

See Medical treatment; Mileage; Pay; Sub- 
sistence; Traveling expenses. 

Contract surgeons—substitutes—services 
of, may be arranged for by contract sur- 
geon where unable, because of illness, 
personally to render services called for 
ee eee 

Officers—tuition authorized by act June 8, 
1926, 44 Stat. 705; appropriation available 
for fiscal year 1929 

Post exchanges— 
Indebtedness of civilian employees— 

Retirement deductions may not be set 























Post restaurants—indebtedness of civilian 
employees—retirement deductions may 
not be set off against .............-..-..- 


ASSETS: 
See Decedents, estates of. 


ATTORNEYS: 
Indian Affairs—expenses of special attor- 
neys of Choctaw and Chickasaw Nations 

are payable from tribal funds without 
regard to fiscal year in which incurred... 


AUDIT: 

Preaudit—Veterans’ Bureau—no purpose 
or intent in section 310, World War ad- 
justed compensation act, added by act 
July 3, 1926, 44 Stat. 828, to exclude the 
fixed and permanent jurisdiction and 
duty of accounting officers to have proper 
and lawful accounting of expenditures of 
public moneys....... tmecsbtediidesteee 


AUTHORITY: 
See Delegation of authority; Departments and 
establishments, heads. 


AUTOMOBILES: 

See Traveling expenses; Vehicles, 
AVIATION DUTY: 

See Pay. 


BANKS: 

Insolvent— Procedure where bank in hands 
of liquidating agent is able to pay only 
part of indebtedness to Government. ..._ 

Loans. See Veterans’ Bureau, adjusted com 
pensation. 


BIDDERS: 
Bee Advertising. 


BIDS: 

See Advertising. 
BINDING: 

See Printing and binding. 
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BLANK BOOKS: 
See Printing and binding. 


BOATS: 
See Vessels. 


BONDS: 

Performance—premiums—where contract 
stipulated jump-sum payment for com- 
pletion of work, the giving of bond 
required by law and payment of premium 
may not be considered as either delivery 
of material or preparatory work to be 
considered in making estimates on which 
to base partial or progress payments-____. 

Seized vehicles—Customs Service—Costs of 
seizure and forfeiture of automobile con- 
demned and turned over to Treasury De- 
partment for use thereby; appropriation 
chargeable............... hdl ak aa 

Surety—Disbursing officers and agents— 
Closing out accounts—procedure as to 
balances advanced under subsistence ex- 
pense act of 1926 to persons in travel status 
and remaining uncollected upon expira- 
tion of disbursing bond.................. 


BOOKS AND PERIODICALS: 
Books— 
Mileage—Purchase under standardized 
Government travel regulations, when 
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151 
Reference—Public Health Service—pur- 
chase from appropriations for narcotic 
farms unauthorized.................... 
Periodicals, Medical—Public Health Serv- 
ice—purchase from appropriations for 
narcotic farms unauthorized 


BUILDINGS: 
See Public buildings. 


BURIAL EXPENSES: 
Emergencies—World War veteran—Reim- 
bursement of a town for expenses incurred 
incident to emergency burial of veteran; 
I icsedncctmcnusnsedince 
Government employee—Expenses of re- 
covering body of employee drowned while 
on duty are not reimbursable eithei as 
items of transportation or burial.......-- 
Searching for body—Expenses of recovering 
body of Government employee drowned 
while on duty are not reimbursable either 
as items of transportation or burial_..... 
Undertaker’s services—World War vet- 
eran—reimbursement of a town for ex- 
penses incurred incident to emergency 
burial of veteran; when authorized - ..... 
World War veteran—reimbursement of a 
town for expenses incurred incident to 
emergency burial of veteran; when au- 
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CAFETERIAS: 

Public buildings—appropriations for con- 
struction of new Commerce Depart- 
ment building are chargeable with cost 
of cafeteria and equipment where cafe- 
teria administratively determined to be 


necessary for proper use of building.... 217 
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CANAL ZONE: 

Employees— World War veterans, retired— 
where entitled to retired pay under act 
-May 24, 1928, 45 Stat. 735, may also 
receive Panama Canal salary in addition 


Mails, registered—lost—indemnities, how 
paid where responsibility not definitely 
QeReTERRRING....cncncanceccnvancncesen aoane 


CARRIERS: 
See Transportation; Vessels. 


CATTLE: 
See Livestock. 


CENSUS BUREAU: 
Unemployment survey—appropriation for 
15th decennial census inapplicable to 
special study of economic conditions. 


CERTIFICATES: 
Dependent children of officers of services in- 
cluded in joint-service pay act; form of 
certificate required 


CHECKS: 
Civil Service retirement—uncashed an- 
nuity checks returned on account of death 
of annuitant; disposition of 


Forgeries—when Government deals direct- 
ly with particular person to whom check 
issued and delivered, though deceived as 
to his identity, reclamation can not be 
effected from indorser who accepted 
check from impostor for value without 
notice of his lack of title thereto 


Paid—contractors—date payment consid- 
ered as made under contract for sale of 
waste paper from Government Printing 
Office, where payment of interest by con- 
tractor is involved 

Payees— 

Deceased—Veterans’ Bureau insurance— 
checks covering monthly installments 
of insurance received but not nego- 
tiated by beneficiary under converted 
Policy during his lifetime; disposition 
iatbsaihcaayptntnestheaneeamianeenen 

Incompetent—pension checks issued in 
name of guardian upon vouchers exe- 
cuted by him prior to death of ward con- 
stitute assets of deceased’s estate and 
are payable to administrator thereof... 

Pension—decedents, estates of—pension 
checks issued in name of guardian of in- 
competent pensioner upon vouchers exe- 
cuted by guardian prior to death of ward 
constitute assets of deceased’s estate and 
are payable to administrator thereof 


CIVIL SERVICE: 
See Appoint ments; Classification; Retirement, 


CLAIMS: 
Act Apr. 10, 1928, 45 Stat. 413— 
Contracts— Loss instead of profit incurred 
by contractor; claim not within pro- 
Visions Of ACt....-cccccccccceeccocecess 


CLAIMS—Continued. 
Act Apr. 10, 1928, 45 Stat. 413—Continued. 
Highways—claim of State for sum in addi- 
tion to approved estimate in construc- 
tion of Federal-aided road is not within 
provisions of act 


Assignment—when not prohibited by sec- 
tions 3737 or 3477, R. S., whare involved 
in sale of business by individual or corpo- 
ration having contract with, or valid 
claim against, the United States 


Certification to Congress—lapsed appro- 
priations— procedure where claims ac- 
crued after balance of appropriation 
carried to surplus fund of Treasury 

Indebtedness of deceased Army officer to 
company fund, of which he was in charge, 
may not be made basis of claim of United 
States and set off against insurance due 
his estate under World War veterans’ 


Lapsed appropriations—certification to 
Congress—procedure where claims 
accrued after balance of appropriation 
carried to surplus fund of Treasury 

Stale—homestead entries—refunds— Where 
entries on Indian lands were made in 1916 
and patents issued in 1926, purchaser not 
entitled to refund of difference between 
purchase price and interest paid under 
classification and appraisement made in 
accordance with law and the amount 
that would have been payable based on 
reclassification made in 1928 


Subrogation—damages for personal inju- 
ries— Veterans’ Bureau beneficiary — 
Injury incurred prior to entrance into 
military service for which damages 
awarded from private sources, and same 
injury from which resulted disability for 
which compensation awarded under pre- 
sumption of sound condition clause in 
World War veterans’ act because injury 
not noted of record at or prior to entrance 
into service, should be considered one 
and same injury, and amount recovered 
from private sources should be set off 
against amount awarded by Govern- 


War—No legal liability in United States to 
pay claimants, though friendly, domiciled 
in enemy territory, for property destroyed 
incident to bombardment of enemy 


CLASSIFICATION: 

Addicional positions—Creation of addi- 
tional positions having duties and respon- 
sibilities identical with those of existing 
positions previously finally allocated in 
same grade and class, under same bureau, 
office, or other appropriation unit, is 
matter for administrative office concerned 
and does not require action by Personnel 
Classification Board before employee 
appointed, promoted, or transferred to 
additional position may be paid salary 
rate attaching thereto....... ecccee — 


541 


Page 





542 


CLASSIFICA TION—Continued. 








Additional service—Customs Service— 

Where full-time duties of field position 

under one bureau of department have 

been fixed and administratively placed 
or allocated, an employee could be re- 
quired to perform on Sundays and holl- 
days the same duties for another bureau 
of same department as part of regular 
duties and would not be entitled to addi- 
tional compensation therefor............. 

Allocations— 

Additional positions—Creation of sddi- 
tional positions having duties and re 
sponsibilities identical with those of 
existing positions previously finally 
allocated in same grade and class, under 
same bureau, office, or other appropri- 
ation unit, is matter for administrative 
office concerned and does not require 
action by Personnel Classification 
Board before employee appointed, pro- 
moted, or transferred to additional post- 
tion may be paid salary rate attaching 

New positions—When required to be 

reported to Personnel Classification 
Board for approval of allocations... 
Where employee already in service is 
assigned to new position pending 
action of Personnel Classification 
Board, assignment is considered in 
nature of detail and he is not entitled 
to salary rate of new position until 
beginning of pay period current when 
notice of allocation is received in 
administrative office._............... 

Average provision—salary average of total 

number of persons under any grade in 

any bureau, office, or other appropriation 
unit; how computed..................- se 

Field service— 

Customs Service— 

Salary rates of customs clerks on and 
Where full-time duties of field position 
under one bureau of department have 
been fixed and administratively 
Placed or allocated, an employee 
could be required to perform on Sun- 
days and holidays the same duties 
for another bureau of same depart- 
ment as part of regular duties and 
would not be entitled to additional 
compensation therefor...... a 

Immigration Service— 

Maximum compensation of immigrant 
inspectors fixed by act May 29, 1928, 
4 Stat. 954, at $3,000 per annum..... 

Technical advisers may be paid in 


Lighthouse Service—longevity increases 
in compensation; granting of, must be 
discontinued not later than December 

“New” and “additiooal” postions —pay 

rolls—evidence to show new and addi- 
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Reinstatements—field 
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CLASSIFICATION — Continued. 


tional positions that should appear in the 
remarks column of pay rolls............. 


New positions— 


When required to be reported to Per- 
sonnel Classification Board for approval 
NE ia canner cetenesmmantnie 

Where employee already in service is as- 
signed to new position pending action 
of Personnel Classification Board, as- 
signment is considered in nature of 
detail and he is not entitled to salary 
rate of new position until beginning of 
pay period current when notice of allo- 
cation is received in administrative 


Piintnnccecceresooupesgmmeunpeapes 


Personnel Classification Board— 


Jurisdiction— 

Creation of additional positions having 
duties and responsibilities identical 
with those of existing positions pre 
viously finally allocated in same 
grade and class, under same bureau, 
office, or other appropriation unit, is 
matter for administrative office con- 
cerned and does not require action 
by classification board before em- 
ployee appointed, promoted, or trans- 
ferred to additional position may be 
paid salary rate attaching thereto. ._- 

New positions; when required to be 
reported to classification board for 
approval of allocations............... 

Where action on reallocation of posi- 
tion is not final but further considera- 
tion is immediately requested by 
administrative office and given by 
the board, no adjustment in salary 
rate is required pending final action 


Reallocations— 


Between grades— 

Federal Trade Commission em- 
ployees—reallocation of position by 
Personal Classification Board from 
higher to lower grade; extent to which 
salary of incumbent need be reduced. 

Interstate Commerce Commission em- 
ployees—where action by Personnel 
Classification Board is not final but 
further consideration is immediately 
requested by administrative office 
and given by the board, no adjust- 
ment in salary rate is required pend- 
ing final action by the board......... 


Reductions—extent to which salary of 


incumbent need be reduced, where posi- 
tion reallocated by Personnel Classifica- 
tion Board from higher to lower grade.... 
service—reinstate- 
ment to position of immigration inspector 
under act May 29, 1928, 45 Stat. 954; 


Salary average—salary average of total 


number of persons under any grade in 
any bureau, office, or other appropriation 
unit; how computed............--.------ 
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CLASSIFICA TION—Continued. 
Transfers — 
Between grades— 
Immigration Service employees— 
Service as technical advisers may not 
be included in computing longevity 
of immigrant inspectors for purpose 
of automatic promotion from one 
grade to another 

Upon transfer of immigrant inspector 
from one station to another, prior 
continuous service as such inspec- 
tor may be included in determining 
one year’s service for promotion to 
next higher grade. 
Field service— 
Customs Service employee holding 
nonclerical position who had served 
four years or more continuously in 
clerical position any time prior to 
transfer to nonclerical position may 
be transferred to clerical position at 
salary rate’ in excess of $2,100 per 
annum 
Immigration Service employees— 
Service as technical advisers may not 
be included in computing longevity 
of immigrant inspectors for purpose 
of automatic promotion from one 
grade to another 

Transfer to position of immigration 
inspector under act May 29, 1928, 
45 Stat. 954; salary payable 

Upon transfer of immigrant inspec- 
tor from one station to another, 
prior continuous service as such 
inspector may be included in de- 
termining one year’s service for 
promotion to next higher grade. _-. 

Field to departmental service in same 
department; not considered as new 
appointments requiring payment ini- 
tially of minimum salary rate of grade. 

Bervice to service— 

Authorized without loss of salary 

Transfer to position of immigration 
inspector under act May 29, 1928, 45 
Stat. 954; salary payable............. 

Welch Act— 

Lighthouse Service—Longevity increases 
in compensation; granting of, to field 
employees must be discontinued not 
later than December 31, 1929. 

Reallocations— Where action by Person- 
nel Classification Board is not final, but 
further consideration is immediately 
requested by administrative office and 
given by the board, no adjustment in 
salary rate is required pending final 
action by the board................<.<- 


CLOTHING: 
Outfits on discharge— 
Navy prisoners— 

Agreement of enlisted man to surrender 
outer clothing in exchange for civilian 
clothing outfit if discharged by sen- 
tence of court-martial is inconsistent 


CLOTHIN G—Continued. 
Outfits on discharge—Continned. 
Navy prisoners—Continued. 

with law requiring that if discharged 
otherwise than honorably the uni- 
form outer clothing shall be retained 
for military use 

Enlisted man discharged otherwise 
than honorably to receive citizen's 
outer clothing 

Uniforms— 
Navy prisoners on discharge— 

Agreement of enlisted man to surrender 
outer clothing in exchange for civilian 
clothing outfit if discharged by sen- 
tence of court-martial is inconsistent 
with law requiring that if discharged 
otherwise than honorably the uni- 
form outer clothing shall be retained 
for military use 

When discharged otherwise than hon- 
orably, all uniform outer clothing to 


COAST GUARD: 
See Mileage; Traveling expenses. 


COLLEGES, SCHOOLS, AND UNI- 
VERSITIES: 

Schools—District of Columbia—Teacher 
granted compulsory leave without pay 
for refusal to submit to physica! examina- 
tion is not entitled to retirement annuity. 

Tuition of Army officers—Authorized by 
act June 8, 1926, 44 Stat. 705; what appro- 
priation available for fiscal year 1929 


COMMERCE DEPARTMENT: 

Census Bureau—unemployment survey— 
Appropriation for fifteenth decennial 
census inapplicable to special study of 
economic conditions 

Lighthouse Service—Rewards for appre- 
hension and conviction of persons tam- 
pering with aids to navigation are not 
payable from general expense appropria- 


COMMISSIONERS, UNITED STATES: 
Fees— 

Hearings—per diems; rule as to payment. 
Warrants of arrest— Where Statepractice 
requires warrant be issued before hear- 
ing in criminal case, commissioner is 
entitled to fee therefor, although defend- 

ant already in custody 
Hearings— Per diems— Rule as to payment. 


COMPENSATION: 
See Appointments; Classification; Retire 
ment, 
For joint-service pay act, see Pay. 
Additional— 

Customs Service employees—where full- 
time duties of fleld position under one 
bureau of department have been fixed 
and administratively placed or allo 
cated, an employee could be required to 
perform on Sundays and holidays the 
same duties for another bureau of same 
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COMPENSATION—Continued. 
Additional—Continued. 
department as part of regular duties and 
would not be entitled to additional com- 
pensation therefor. ................-..-. 
Mail contractors—authorized for screen 
wagon service required between railroad 
station and new postal station, in ad- 
dition to maintaining regular service to 
8 RR BIER cccecticecontncicesce 
Allowances in kind—Veterans’ Bureau 
nurse in hospital not entitled to reim- 
bursement in cash of value of allowances 
for period of authorized absence from duty 
when allowances were available but not 






Appointments 

Effective date—clerks to Representa- 
Seat ie Gemini sdccccecnasdccndintie 
Recess—Federal Farm Board—ap- 


pointees under recess appointments 
made by the President after adjourn- 
ment of Senate to positions which were 
vacant while Senate was in session are 
not entitled to compensation until their 
appointments are confirmed by Senate. 
Contract surgeons—substitutes—services 
of, may be arranged for by contract sur- 
geon where unable, because of illness, 
personally to render services called for 
under his contract.............-..-.--.-. 
Customs Service— 
Act May 29, 1928, 45 Stat. 955— 
Automatic promotions— 

Employee holding nonclerical posi- 
tion who had served four years or 
more continuously in clerical posi- 
tion any time prior to promotion to 
nonclerical position may be pro- 
moted to clerical position at salary 
rate in excess of $2,100 per annum... 

Salary rates of customs field clerks on 
and after July 1, 1928.............. 

Deceased employees—payment to person 
legally entitled thereto may not be made 
to include any date later than that on 
which employee was last known to be 


Postal Service employees— 
Compensation earned prior to dismissal 
not forfeited by reason of false oath to 
affidavit in connection with applica- 
tion for examination for appointment. 
Falsification of expense accounts is just 
cause for forfeiture of compensation 
earned prior to dismissal............ 
Double— 

Customs Service employees—where full- 
time duties of field position under one 
bureau of department have been fixed 
and administratively placed or allo- 
cated, an employee could be required to 
perform on Sundays and holidays the 
same duties for another bureau of same 
department as part of regular duties 
and would not be entitled to addition- 
al compensation therefor............<- 
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COMPENSATION—Continued. 
Double—Continued. 

Pensioners—payment to same person for 
same period of time of disability com- 
pensation for injury incurred during 
World War and military pension for 
injury incurred in military service sub- 
sequent thereto is unauthorized..._... 


World War officers— 

Civil Service employment—act May 
24, 1928, 45 Stat. 735, is part of pro- 
visions made for disabled veterans of 
World War, and in construction of 
statutes imposing disabilities on per- 
sons in military or naval service with 
respect to employment in Federal 
civil service, said act should be con- 
strued in keeping with its purpose.-. 


Panama Canal—retired emergency 
officer entitled to retired pay under 
act May 24, 1928, 45 Stat. 735, may 
receive Panama Canal salary in ad- 
een 

Where retired under act May 24, 1928, 
45 Stat. 735, may be employed in 
Federal civil service to same extent as 
officers retired from Regular Army fer 
injuries or incapacity incurred in line 


Forfeitures 
Postal Service employees 
Dismissal for making false oath to affi- 
davit in connection with application 
for examination for appointment does 
not require forfeiture of compensation 
previously earned ................-.-- 
Falsification of expense accounts is just 
cause for forfeiture of compensation 
earned prior to dismissal _-.......... 
Mail messenger who steals mail in- 
trusted to him is not entitled to com- 
pensation accrued but not paid at 
time his contract is terminated be- 
cause of such offense .............-... 


Holidays. See Sundays and holidays. 


Leaves of absence— 

Military—temporary employees—civilian 
employed under section 1, Rule VIII, 
Civil Service Commission, and not en- 
titled to leave with pay under paragraph 
903, G. O. 3, Office of Chief of Engineers, 
1926, is not entitled to leave with pay to 
attend National Guard encampment... 


Without pay— 

Holidays—in absence of regulation, 
field employee to be charged a full day 
for Saturday regardless of number of 
hours he would have been required to 
work had he not been on leave....... 


Navy-yard employees—compensation 

unauthorized for holiday falling with- 
in period of leave without pay, nor 
when employee is on leave witbout 
pay preceding a holiday and in a non- 
pay status for first half of day follow- 
ing boliday............. eccceesenn ese 
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COMPENSATION—Continued. 
Lighthouse Service, field employees— 
longevity increases in compensation; 
granting of, must be discontinued not 

later than December 31, 1929 

Longevity— 

Immigration Service employees—service 
as technical advisers may not be in- 
cluded in computing longevity of immi- 
grant inspectors for purpose of auto- 
matic promotion from one grade to 


Lighthouse Service—granting of, to field 
employees must be discontinued not 
later than December 31, 1929 

Maximum—Immigration Service—immi- 
grant inspectors may not be paid, under 
act May 29, 1928, 45 Stat. 954, in excess of 


Navy-yard employees—holidays—not en- 
titled to pay for holiday falling within 
period of leave without pay, nor when 
employee is on leave without pay preced- 
ing a holiday and in a nonpay status 
for first half of day following holiday... 

Night work—trailway postal clerk ordered 
to deadhead back over run on official busi- 
ness is not entitled while so traveling to 
10 per cent extra pay for night work 

Overtime—Postal Service employees—no 
part of service rendered by substitute rail- 
way postal clerks may be considered as 
overtime, and retirement deduction to be 
computed on entire amount of compensa- 
tion earned 

Pay rolls— 

Dates of absence in nonpay status; re- 
quirements as to. 

“New” and “additional” positions—evi- 
dence to show new and additional posi- 
tions that should appear in the remarks 
column of pay rolls 

Per diems—commissioners, United States— 
rule as to payment 

Promotions— 

Automatic— 

Customs Service employees— 

Employee holding nonclerical posi- 
tion who had served four years or 
more continuously in clerical posi- 
tion any time prior to promotion to 
nonclerical position may be pro- 
moted to clerical position at salary 
rate in excess of $2,100 per annum. 

Salary rates of customs field clerks on 
and after July 1, 1928 

Immigration Service employees— 

Service as technical advisers may not be 
included in computing longevity of 
immigrant inspectors for purpose of 
automatic promotion from one grade 
to another 

Upon transfer of immigrant inspector 
from one station to another, prior con- 
tinuous service as such inspector may 
be included in determining one year’s 
service for promotion to next higher 


COMPENSATION—Continued. 
Promotions—Continued. 

Postal Service employees—substitute 
railway postal clerks are entitled to pro- 
motion credit for every hour of actual 
service rendered 


Retroactive—Treasury Department— 
Custodian Service employees—pro- 
motions not effective prior to date of 
Secretary’s approval 


Recess appointments—Federal 
Board—upon confirmation by Senate, 
members of board holding recess ap- 
pointments become entitled to com- 
pensation for all services rendered there- 
under from date appointments accepted 
by taking of oath of office 


Reductions—Federal Trade Commission 
employees—extent to which salary of in- 
cumbent need be reduced, where position 
reallocated by Personnel Classification 
Board from higher to lower grade 


Reinstatement to position of immigration 
inspector under act May 29, 1928, 45 Stat. 
954; salary payable 

Salary— 

Adjustments—where action by Personnel 
Classification Board is not final but 
further consideration is immediately 
requested by administrative office and 
given by the board, no adjustment in 
salary rate is required pending final 
action by the board 

Average—compensation of, for total num- 
ber of persons under any grade in any 
bureau, office, or other appropriation 


Set-off—inapplicable to post exchange in- 
debtedness 


Sundays—Customs Service employees— 
where full-time duties of field position 
under one bureau of department have 
been fixed and administratively placed 
or allocated, employee could be required 
to perform on Sundays the same duties 
for another bureau of same department as 
part of regular duties without additional 
compensation 

Suspension without pay—payment unau- 
thorized for period of suspension, notwith- 
standing employee found not guilty of 
charges preferred and restored to duty... 

Transfer to position of immigration inspec- 
tor under act May 29, 1928, 45 Stat. 954; 


Welch Act. See Classification. 

Witnesses—temporary Government em- 
ployee testifying on behalf of Government 
is entitled to regular compensation while 
necessarily absent from regular work 


CONTRACTORS: 
Mail messenger who steals mail intrusted to 
him is not entitled to compensation ac 
crued but not paid at time his contract is 
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CONTRACTS: 

See Advertising; Personal services; Public 
buildings. 

Administrative officer’s authority—dam- 
ages, liquidated—administrative findings 
as to causes of delay are final and conclu- 
sive on contractor in absence of appeal to 
head of department. Remission of dam- 
ages unauthorized where required 10-day 
notice of delay not given................. 


Agriculture Department—mistake in bid— 
where in advertising for bids on new 
truck Government requested quotation 
of allowance on a used truck, bidder is not 
entitled to additional amount on account 
of alleged mistake in allowance quoted, 
where voucher certified correct and pay- 
ment accepted ........-ccenecnccnce. — 


Amounts— 
$25— 

Purchases in excess of, except in emer- 
gency, must be by contract, either 
formal or informal..............-.... 

Succession of small purchases in open 
market to avoid compliance with 
sections 3709 and 3744, Revised Stat- 
utes, unauthorized............-..... 

$1,000—damages, liquidated—require- 
ments under act June 6, 1902, 32 Stat. 

326, as to insertion of liquidated damage 

stipulation in contracts for construction 

or repair of public buildings or public 
works are not changed where contract 
may be for less than $1,000............. 
Assignments—when not prohibited by 
sections 3737 or 3477, Revised Statutes, 
where involved in sale of business by 
individual or corporation having contract 
with, or valid claim against, the United 






Change orders—copies of, in addition to 
those forwarded for filing with original 
contract need not be forwarded for 
Returns Office purpuses...........-----< 

Commerce Department— 

Damages, actual—basis for payment 
where time of delivery was to be con- 
sidered in making award and contract 
was awarded to higher bidder because of 
its proposed earlier delivery, and con- 
tractor was delayed in making delivery. 

Discounts—contractor, paid within dis- 
count period, is chargeable with stipu- 
lated discount, and disbursing officer 
with failure to make proper deductions. 

Specifications — automobiles — nonessen- 
tial features should not be specified in 
advertising for bids. ................... 

Damages— 

Actual—delays—basis for payment where 
time of delivery was to be considered 
in making award and contract was 
awarded to higher bidder because of its 
proposed earlier delivery, and contrac- 

tor was delayed in making delivery.... 
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Page | CONTRACTS—Continued. 


INDEX DIGEST 


Damages—Continued. 
Liquidated— 

Computation—procedure where final 
delivery date falls on Sunday or a 
TIT nis censuetminninaepeenents! Wael 

Delays by contractor— 

Amount deducted, disposition of... 

Computation of liquidated damages 
where final delivery date falls on 
Sunday or a legal holiday.......... 

Where damages not deducted, admin- 
istrative showing is required of 
facts why same did not accrue, or 
facts on which concluded just and 
equitable to remit damages 

Remission— 

Administrative findings as to cause 
of delay are final and conclusive on 
contractor in absence of appeal to 
head of department. Remission of 
damages unauthorized where re- 
quired 10-day notice of delay not 
a ail dh eatin oe 

Where damages not deducted for 
delays, administrative showing is 
required of facts on which con- 


cluded just and equitable to 
Se i icacedborasredpresnsed 
Deliveries— 


Delays—computation of liquidated dam 
ages where final delivery date falls on 
Sunday or a legal holiday 


Duration—proposal for delivery of cement 
during 3.5 fiscal years may not be ac- 
cepted unless entire quantity is needed 
on particular job and appropriation 
available at time contract made is 


adequate therefor. Procedure that 
may be followed explained............. 
F. 0. b.— 


Amount chargeable to contractor where 
permitted to make shipment at Gov- 
ernment expense to destination from 
some point other than f. o. b. point 
stated in contract..............-.-.-- 


Delivery required f. 0. b. a certain point 
for shipment to Government desti- 
nations, but delivery actually made 
f. o. b. some other point; transporta- 
tation costs chargeable to contractor, 
ee eee 

Discounts— 

Contractor, paid within discount period, 
is chargeable with stipulated discount, 
and disbursing officer with failure to 
make proper deductions 





Responsibility of seeing that invoice is 
received promptly by bureau or office 
specified is that of contractor..........- 

District of Columbia— 

Amounts— 

Purchases in excess of $25, except in 
emergency, must be by contract, 


either formal or informal .......... oo» 
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CONTRACTS—Continued. 
District of Columbia—Continued, 
Amounts—Continued. 

Succession of small purchases in open 
market to avoid compliance with 
sections 3709 and 3744, Revised 
Statutes, unauthorized 

Architectural services—furnishing of, by 
corporation under contract made with- 
out advertising is unauthorized 

Exchanges—old for new—where in adver- 
tising for bids on new truck, Government 

requested quotation of allowance on a 

used truck, bidder is not entitled to addi- 
tional amount on account of alleged mis- 
take in allowance quoted, where voucher 
certified correct and payment accepted - - 

Executory—land—delay in consummation 
of executory contract for purchase of land 
by Government, caused by failure of 
vendor in first instance to furnish satis- 
factory title, does not entitle vendor to 
rent or interest from date informally set 
by parties as reasonable time in which to 
consummate contract to date deed ap- 
proved by Attorney General 

Fiscal year— 

Prior— 

No authority to charge prior year ap- 
propriations for paint and lumber 
purchased in fiscal year 1930 for doing 
repair work on arsenal buildings 
administratively authorized in fiscal 


No authority to charge prior year ap- 
propriations with payments under a 
1930 fiscal year contract for construc- 
tion of aviation landing field adminis- 
tratively authorized in fiscal year 


Proposal for delivery of cement during 3.5 
fiscal years may not be accepted unless 
entire quantity is needed on particular 
job and appropriation available at time 
contract made is adequate therefor. 
Procedure that may be followed ex- 


Formal—amounts—statute authorizing 
open market purchases without com- 
pliance with section 3709, Revised Stat- 
utes, when for less than specified amount, 
does not authorize purchases exceeding 
amount, except in emergency, without 
contract, either formal or informal 

Implied—rental on leased premises—no 
implied contract to pay rent for period 
between delivery of deed to leased land 
purchased under an option and date of 
payment of purchase money...... 

Increased costs— 

Extra work—presses (currency)—loss in- 
stead of profit incurred by contractor; 
claim without equities contemplated by 
act April 10, 1928, 45 Stat. 413.......... 

Freight rates— 

Amount chargeable to contractor where 
permitted to make shipment at Gov- 
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CONTRACTS—Continued. 
Increased costs—Continued. 
Freight rates—Continued. 
ernment expense to destination from 
some point other than f. 0. b. point 
stated in contract 


Delivery required f. 0. b. a certain 
point for shipment to Government 
destinations, but delivery actually 
made f. 0. b. some other point; trans- 
portation costs chargeable to contrac- 
tor, how computed 

Informal— 
Amounts— 

Statute authorizing open market pur- 
chases without compilance with sec- 
tion 3709, Revised Statutes, when 
for less than specified amount, does 
not authorize purchases exceeding 
amount, except in emergency, with- 
out contract, either formal or in- 


Succession of small purchases in open 
market to avoid compliance with 
sections 3709 and 3744, Revised 
Statutes unauthorized_.............. 


Interior Department— 
Indian Affairs— 

Executory—delay in consummation of 
executory contract for purchase of 
land by Government, caused by 
failure of vendor in first instance to 
furnish satisfactory title, does not 
entitle vendor to rent or interest from 
date informally set by parties as 
reasonable time in which to consum- 
mate contract to date deed approved 
by Attorney General 


Tuition of Indian children—require- 
ment as to filing of evidence of con- 
tract, in whatever form, in General 
Accounting Office, for tuition in 
State and private schools is not 
waived by act March 7, 1928, 45 Stat. 


Irrigation Service—damages, liquidated— 
administrative findings as to cause of 
delay are final and conclusive on con- 
tractor in absence of appeal to Secretary 
of Interior. Remission of damages un- 
authorized where required 10-day notice 
of delay not given 

Reclamation Service— 

Bids, modification of—unauthorized 
after bids opened where failed to 
meet specifications and where other 
bids received did comply there- 
with and were reasonable in price... 

Fiscal year—proposal for delivery of 
cement during 3.5 fiscal years may 
not be accepted unless entire quan- 
tity is needed on particular job and 
appropriation available at time con- 
tract made is adequate therefor. 
Procedure that may be followed ex- 
a aéntedte 
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CONTRACTS—Continued. 
Interior Department—Continued. 
Reclamation Service—Continued. 
Freight rates— 

Amount chargeable to contractor 
where permitted to make shipment 
at Government expense to destina- 
tion from some point other than 
f. o. b. point stated in contract..... 

Delivery required f. o. b. a certain 
point for shipment to Government 
destinations, but delivery actually 
made f. o. b. some other point; 
transportation costs chargeable to 
contractor, how computed......... 

Justice Department—mistakes—sending of 
wrong blue prints to some of prospective 
bidders, resulting in award of contract 
based on erroneous blue prints, requires 
contract be canceled and readvertise- 






Losses sustained by contractor; claim on 
account of, without equities contemplated 
by act April 10, 1928, 45 Stat. 413 

Mistakes— 

Bids— 

Bolts, seat—payment in excess of ac- 
cepted low bid unauthorized where 
low bidder acknowledged making a 
mistake in its quoted price without 
submitting any evidence in substan- 

Staples—rescission of contract and re- 
lease of bidder from obligation there- 
under authorized where mistake 
Clearly established and attention of 
contracting officer invited thereto 
before contract signed ---.-........... 

Truck (auto)—where in advertising for 
bids new truck Government re- 
quested quotation of ellowance on a 
used truck, bidder is not entitled to 
additional amount on account of 
alleged mistake in allowance quoted, 
where voucher certified correct and 


Valves—correction of bid unauthorized 
after acceptance, where alleged mis- 
take not apparent on face............ 

Veterans’ hospital buildings—correc- 
tion or withdrawal of bid, when 
authorized on basis of alleged mistake, 
after bids opened but before accept- 
Blue prints—sending of wrong blue prints 

to some of prospective bidders, resulting 
in award of contract based on erroneous 
blue prints, requires contract be can- 
celed and read vertisement for bids. 

Navy Department— 

Discounts—responsibility of seeing that 
invoice is received promptly by bureau 
or office specified is that of contractor... 
Medals, designs for—within discretion of 
Secretary of the Navy to solicit compet- 
itive designs for Marine Corps service 
medal... 
. 
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CONTRACTS— Continued. 
Navy Department—Continued. 

Mistake in bid— 

Correction of bid unauthorized after 
acceptance, where alleged mistake 
not apparent on face................. 

Rescission of contract and release of 
bidder from obligation thereunder 
authorized where mistake clearly 
established and attention of contract- 
ing officer invited thereto before con- 

Open-market purchases— 
Amounts— 

Statute authorizing open-market pur- 
chases without compliance with sec- 
tion 3709, Revised Statutes, when for 
less than specified amount, does not 
authorize purchases exceeding 
amount, except in emergency, with- 
out contract, either formal or infor- 

Buccession of smal] purchases in open 
market to avoid compliance with 
sections 3709 and 3744, Revised Stat- 
utes, unauthorized................... 

Options—price—Proposal for delivery of 
cement during 3.5 fiscal years may not be 
accepted unless entire quantity is needed 
on particular job and appropriation avail- 
able at time contract made is adequate 
therefor. Proposal may be accepted for 
delivery of cement needed during current 
fiseal year with option in favor of Govern- 
ment, subject to appropriations being 
made, as to quantity required during 
succeeding fiscal years in event adver- 
tisements at beginning of such years fail 
to secure proposals lower than option 


Payments— 

Partial—W here contract stipulated lump- 
sum payment for completion of work, 
the giving of bond required by law and 
payment of premium may not be con- 
sidered as either delivery of material or 
preparatory work to be considered in 
making estimates on which to base 


Progress—Where contract stipulated 
lump-sum payment for completion of 
work, the giving of bond required by 
law and payment of premium may not 
be considered as either delivery of mate- 
rial or preparatory work to be consid- 
ered in making estimates on which to 


Post Office Department—screen wagon 
mail service—Additional compensation 
authorized where service required 
between railroad station and new postal 
station, in addition to maintaining regu- 
lar service to old postal station........... 

Price, lump-sum—Where contract stipu- 
lated lump-sum payment for completion 
of work, the giving of bond required by 
law and payment of premium may not 
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CONTRACTS—Continued. 
be considered as either delivery of mate- 


Page | CONTRACTS—Continued. 
Subject matter—Continued. 


rial or preparatory work to be considered 
in making estimates on which to base 
partial or progress payments. 
Profits—Loss instead of profit incurred by 
contractor; claim without equities con- 
templated by act Apr. 10, 1928, 45 Stat. 


Rescission—mistake in bid—rescission of 
contract and release of bidder from obliga- 
tion thereunder authorized where mistake 
clearly established and attention of con- 
tracting officer invited thereto before con- 


Specifications — automobiles—nonessential 
features should not be specified in adver- 
tising for bids 

Subject matter—Architectural services— 

furnishing of, by corporation under 
contract made without advertising is 
unauthorized 

Automobiles — nonessential features 
should not be specified in advertising 


Aviation landing field—no authority to 
charge prior year appropriations with 
payments under a 1930 fiscal year con- 
tract for construction of aviation land- 
ing field administratively authorized 
in fiscal year 1928 

Bolts, seat—payment in excess of ac- 
cepted low bid unauthorized where low 
bidder acknowledged making a mistake 
in its quoted price but submitted no 
evidence in substantiation thereof. 

Cement— 

Delivery required f. 0. b. a certain point 
for shipment to Government destina- 
tions, but delivery actually made 
f.0. b. some other point; transporta- 
tion costs chargeable to contractor, 

Freight rates chargeable to contractor 
where permitted to make shipment at 
Government expense to destination 
from some point other than f. o. b. 
point stated in contract....... —_ 

Proposal for delivery of cement during 
3.5 fiscal years may not be accepted 
unless entire quantity is needed on 
particular job and appropriation 
available at time contract made is 
adequate therefor. Procedure that 
may be followed explained 

Coal—contractor, paid within discount 
period, is chargeable with stipulated 
discount, and disbursing officer with 
failure to make proper deductions. 

Commerce Department building—where 
contract stipulated lump-sum payment 
for completion of work, the giving of 
bond required by law and payment of 
premium may not be considered as 
either delivery of material or prepara- 
tory work to be considered in making 
estimates on which to base partial or 
progress payMeNts.........-..c.--c-eee 


Construction work— 

Commerce Department  building— 
where contract stipulated lump-sum 
payment for completion of work, the 
giving of bond required by law and 
payment of premium may not be con- 
sidered as either delivery of material 
or preparatory work to be considered 
in making estimates on which to base 
partial or progress payments 

Veterans’ hospital buildings, Lexing- 
ton, Ky.—correction or withdrawal 
of bid, when authorized on basis of 
alleged mistake, after bids opened 
but before acceptance 

Crane, traveling power house—adminis- 
trative findings as to cause of delay are 
final and conclusive on contractor in 
absence of appeal to head of department. 

Remission of liquidated damages un- 

authorized where required 10-day notice 

of delay not given 

Cutter, gang slotting—basis for payment 
where time of delivery was to be con- 
sidered in making award and contract 
was awarded to higher bidder because 
of its proposed earlier delivery, and con- 
tractor was delayed in making delivery. 

Land—delay jn consummation of execu- 

tory contract for purchase of land by 
Government, caused by failure of 
vendor in first instance to furnish satis- 
factory title, does not entitle vendor to 
rent or interest from date informally set 
by parties as reasonable time in which 
to consummate contract to date deed 
approved by Attorney General 

Machines— 

Change-making—rental and/or pur- 
chase; when authorized 

Stamp-vending—rental and/or pur- 
chase; when authorized 

Medals, designs for—within discretion of 

Secretary of the Navy to solicit com- 

petitive designs for Marine Corps 


Pipe, steel—modification of bid unau- 
thorized after bids opened where failed 
to meet specifications and where other 
bids received did comply therewith 
and were reasonable in price 

Presses (currency)—loss instead of profit 
incurred by contractor; claim without 
equities contemplated by act April 10, 
1928, 45 Stat. 413 

Racks, bomb—responsibility of seeing 
that invoice is received promptly by 
bureau or office specified, where dis- 
count offered for prompt payment, is 
that of contractor 

Radio apparatus—expenses of apparatus 
for training employees to deliver radio 
talks pertaining to official duties are 
personal and not chargeable to appropri- 
ated funds not specifically providing 
Cherelle... coccsccscecec nce: eee 
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Subject matter—Continued. 

Repairs on arsenal buildings—no author- 
ity to charge prior year appropriations 
for paint and lumber purchased in fiscal 
year 1930 for doing repair work admin- 
istratively authorized in fiscal year 1929_. 

Screen wagon mail service—additional 
compensation authorized where service 
required between railroad station and 
new postal station, in addition to main- 
taining regular service to old postal 
EE Sr ee 

Staples—rescission of contract and release 
of bidder from obligation thereunder 
authorized where mistake in bid clearly 
established and attention of contracting 
officer invited thereto before contract 


Steel, reinforced—sending of wrong blue 
prints to some of prospective bidders, 
resulting in award of contract based on 
erroneous blue prints, requires contract 
be canceled and readvertisement for 


Tree surgeons—services, in the field, are 
to be obtained in accordance with civil 
service laws and classification act. 
Request in advertisement for proposals 
that the tree surgeons furnish certain 
supplies and materials needed for the 
work does not change character of 
service to be rendered................. 

Truck (auto)—where in advertising for 
bids on new truck Government request- 
ed quotation of allowance on a used 
truck, bidder is not entitled to addition- 
al amount on account of alleged mistake 
in allowance quoted, where voucher cer- 
tified correct and payment accepted... 

Tuition of Indian children—requirement 
as to filing of evidence of contract, in 
whatever form, in General Accounting 
Office, for tuition in State and private 
schools is not waived by act March 7, 
OS, xy 

Valves—correction of bid unauthorized 
after acceptance, where alleged mistake 
not apparent on face................... 

Veterans’ hospital buildings, Lexington, 
Ky.—correction or withdrawal of bid, 
when authorized on basis of alleged mis- 
take, after bids opened but before ac- 
ee ee ae 


Termination—mistakes—sending of wrong 
blue prints to some of prospective bidders, 
resulting in award of contract based on 
erroneous blue prints, requires contract 
be canceled and readvertisement for bids. 

Treasury Department— 

Damages, liquidated—requirements un- 






































der act June 6, 1902, 32 Stat. 326, as to in- 
sertion of liquidated damage stipulation 
in contracts for construction or repair of 
public buildings or public works are not 
changed where contract may be for less 
than $1,000; and where damages not de- 
ducted, administrative showing is re- 
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CONTRACTS — Continued. 
Treasury Department—Continued. 
quired of facts why same did not 
accrue, or facts on which concluded just 
and equitable to remit damages_....... 
Engraving and Printing, Bureau of— 
increased costs—éxtra work—loss in- 
stead of profit incurred by contractor; 
claim without equities contemplated by 
act April 10, 1928, 45 Stat. 413.......... 
Partial or progress payments—where con- 
tract stipulated lump-sum payment for 
completion of work, the giving of bond 
required by law and payment of pre- 
mium may not be considered as either 
delivery of material or preparatory 
work to be considered in making esti- 
mates on which to base partial or prog- 
SE ONED  cnctictatonvetessnibe dae 
Veterans’ Bureau—mistakes—correction or 
withdrawal of bid, when authorized on 
basis of alleged mistake, after bids opened 
but before acceptance 
War Department— 
Mistakes—pay ment in excess of accepted 
low bid unauthorized where low bidder 
acknowledged making a mistake in its 
quoted price but submitted no evidence 
in substantiation thereof............... 
Tree surgeons—services, in the field, are 
to be obtained in accordance with civil 
service laws and clasification act. Re 
quest in advertisement for proposals 
that the tree surgeons furnish certain 
supplies and materials needed for the 
work does not change character of ser- 
vice to be rendered 


COUNTERCLAIMS: 
See Set-off. 


COURTS: 

See Witnesses; Writs. 

China, United States Court for—traveling 
expenses—within administrative discre- 
tion of Secretary of State to order court 
officers to United States on leave of ab- 
sence and provide for payment of trans- 
portation costs. ....... esoseiennabedeonon 

Costs— 

Extraordinary proceedings—costs ol, 
against officials of United States in their 
official capacity; appropriation charge- 
ST  cihcnhadantinwediassemamcapen 

Pauper proceedings—typewritten tran- 


seript of record not required to be fur- 
nished pauper defendant at expense of 
United States or without charge by 
stenographer who reported proceedings. 


Judgments—appeal period—three months’ 
period within which there may be review 


of judgments of circuit court of appeals; 
date period begins to run................ 


COURTS-MARTIAL: 
Army—witnesses—Marine Corps enlisted 
man traveling to and from place of court- 
martial; appropriation chargeable with 
GRIND. encnsitecodersesmnnbeemmuetys 
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CUSTOMS SERVICE: 
Seizures— 
Automobiles— 
Costs of seizure and forfeiture of auto- 
mobile condemned and turned over 
to Treasury Department for use 


Expenses of storage in excess of proceeds 
from sale of vehicle may not be 
charged to appropriation for collecting 
revenue from customs, except on 
showing that incurrence was in inter- 
ests of Government............ iueoee 


DAMAGES: 
See Contracts; Property. 


DAYS: 
See Subsistence; Time. 


DECEDENTS, ESTATES OF: 
Administrators— 

Contracts or leases—Statement to be sub- 
mitted with each voucher showing 
whether administrators are continuing 
to act with approval of court 

Pension checks—Issued in name of guard- 
ian of incompetent pensioner upon 
vouchers executed by guardian prior to 
death of ward, constitute assets of 
deceased’s estate and are payable to 
administrator. 

Veterans’ Bureau adjusted compensa- 
tion—Administrator does not succeed 
to office of trustee and trust will not be 
allowed to fail where person designated 
by veteran as trustee on approved 
change of beneficiary refuses to serve-.- 

Assets— 

Adjusted compensation— 

Veterans’ Bureau beneficiaries— 
Direction in last will and testament 
of veteran not mailed to bureau 
during his life time is not lawful 
change of beneficiary. Paymient 
to be made to veteran’s estate as 


though no beneficiary designated. 195, 285 


Where subsequent to shooting by 
wife and prior to death veteran 
executed will disinheriting wife, 
in State where no dower right in 
personal property, payment to be 
made to veteran’s estate as if no 
beneficiary designated 

Where veteran just prior to death 
signed statement showing inten- 
tion that designated beneficiary, 
divorced wife, should not receive 
adjusted compensation, payment 
should be made to his estate as if 
no beneficiary designated. 

Checks— 
Annuity—Returned because of death 
of annuitant; disposition of 
Pension—Issued in name of guardian 
of incompetent pensioner upon 
vouchers executed by guardian prior 
to death of ward, constitute assets of 


DECEDENTS, ESTATES OF—Contd. 
Assets—Continued. 
Checks—Continued. 
deceased’s estate and are payable to 
administrator thereof 


Veterans’ Bureau insurance—Checks 
covering monthly installments of in- 
surance received but not negotiated 
by beneficiary under converted policy 
during his lifetime; disposition of-..-.. 


Compensation—Forest Service employ- 
ees—Payment to person legally entitled 
thereto may not be made to include any 
date later than that on which employee 
was last known to be alive 


Insurance— 
Veterans’ Bureau beneficiaries— 

Awards prior to, and in course of pay- 
ment on, March 4, 1925, to persons 
not entitled thereto, under illegal 
distribution of estate, are not ‘‘in 
course of payment” within saving 
clause in section 303, World War 
veterans’ act, as amended, and pay- 
ment should be made to insured’s 
estate in lump sum of present value 
of remaining unpaid monthly 
installments 

Checks covering monthly install- 
ments of insurance received but not 
negotiated by beneficiary under 
converted policy during his life 
time; disposition of. 

In a State where collateral heirs of 
the deceased mother of an illegiti- 
mate, who died intestate and un- 
married, have not been held by the 
courts of that State to be also heirs 
of the illegimate, such collateral 
heirs may not inherit the war-risk 
insurance of the illegitimate, which 
might escheat to the State if pay- 
ment were made to the adminis- 
trator of the estate 

Indebtedness to company fund of 
which deceased veteran was in 
charge may not be made basis of 
claim of United States and set off 
against insurance due his estate 
under World War veterans’ act-... 


Distribution—Marine Corps enlisted man— 
arrears of pay due deceased may not be 
paid to an uncle who had also been his 
guardian, in absence of evidence that the 
uncle was deceased’s adoptive parent--_- 


Escheat—Veterans’ Bureau insurance—in a 
State where collateral heirs of the de- 
ceased mother of an illegitimate, who 
died intestate and unmarried, have not 
been held by the courts of that State to 
be also heirs of the illegitimate, such 
collateral heirs may not inherit the war- 
risk insurance of the illegitimate, which 
might escheat to the State if payment 
were made to the administrator of the 
SONNE cacanteebendeenderansrdcacact ren 
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DECEDENTS, ESTATES OF—Contd. 
Executors—contracts or leases—statement 
to be submitted with each voucher show- 
ing whether executors are continuing to 
act with approval of court............... 
Heirs or distributees— 

Adjusted compensation—Veterans’ Bu- 
reau beneficiaries—direction in last will 
and testament of veteran not mailed to 
bureau during his lifetime is not recog- 
nized as lawful change of beneficiary. 
Payment to be made to veteran's estate 
as though no beneficiary designated.... 

Pay, arrears of—Marine Corps enlisted 
man—arrears of pay due deceased may 
not be paid to an uncle who had also 
been his guardian, in absence of evi- 
dence that the uncle was deceased’s 
Se Ae ee 

Trustees—Veterans’ Bureau adjusted com- 
pensation—trust will not be allowed to 
fail where person designated by veteran 
as trustee on approved change of bene- 
ficiary refuses to serve; administrator 
does not succeed to office of trustee...... 

DEFINITIONS: 
See Words and phrases. 


DELEGATION OF AUTHORITY: 
Administrative officers— 
Deputy disbursing agents—clerk of high- 
est grade in disbursing office may be 
designated to act in place of disbursing 


Federal Power Commission—requisi- 
tions for public funds—recognition of 
requisitions by Comptroller General; 


Treasury Department—appointments— 
appointing power being vested in 
Secretary, may not be delegated to 
subordinate. Appointments and pro 
motions not effective prior to Secre- 


DEPARTMENTS AND ESTABLISH- 
MENTS: 
Heads— 
Authority— 
Federal Power Commission—recogni- 
tion by Comptroller General of 
requisitions for public funds; require- 


Justice Department—question of re- 
quiring stenographer employed on 
annual salary basis to furnish pauper 
defendant with typewritten tran- 
cripts of proceedings is administra- 


Navy Department—within discretion 
of Secretary to solicit competitive 
designs for Marine Corps service 


Treasury Department — appointing 
power being vested in Secretary, may 
not be delegated to subordinate. Ap- 
pointments and promotions not effee 
tive prior to Secretary's approval.... 
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DEPARTMENTS AND ESTABLISH- 
MENTS—Continued. 
Heads—Continued. 
Authbority—Continued. 
Veterans’ Bureau— 

Determination of payments of dis- 
ability compensation during peri- 
ods of separation and prior to actual 
divorce where husband and wife 
are both veterans of World War 
and suffering from compensable 
SR ikinticecvesicedachtsdane 

Regulations may not be issued waiv- 
ing premium payments during 
military service for a period after 
which insured had shown clear 
intent to discontinue insurance... 

Where veteran accepted active duty 
pay while in military service, with 
actual knowledge that premiums 
were not being deducted, the insur- 
ance lapsed, and bureau may not 
validate same and make payments 
thereunder by rating of permanent 
total disability retroactively effec- 
tive from date of discharge......... 


Within administrative discretion to 
determine value of allowances fur- 
nished in kind to civilian employees 
as part of compensation........... 


Loan of equipment—Public Roads Bureau 
to National Park Service—No authority 
for demanding a return or compensation 
based on use alone, and reimbursement 
for use and depreciation unauthorized... 


Bervices between— 

Public Roads Bureau and National Park 
BService—Road building equipment 
borrowed by National Park Service; no 
authority for Public Roads Bureau 
demanding a return or compensation 
based on use alone, and reimbursement 
for use and depreciation unauthorized. 


War Department and Agriculture Depart- 
ment—No authority under section 7, act 
May 21, 1920, 41 Stat. 613, for transfer of 
War Department funds to Bureau of 
Agricultural Economics for purpose of 
instructing and licensing by the bureau 
of members of Army Veterinary Corps 
as Federal hay inspectors............. 


War Department and Bureau of Stand- 
ards—Transfer of funds under section 7, 
act May 21, 1920, 41 Stat. 613, and under 
specific authorizations in annual appro- 
priation acts explained................ 


DESERTION: 
Army enlisted men— 

Disability compensation — Payments of, 
awarded on prior World War service 
from which honorably discharged may 
be resumed to an unapprebended de- 
serter from a subsequent peace-time 
enlistment, at expiration of ful) period of 
enlistment from which man deserted... 
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DESERTION—Continued. 
Army enlisted men—Continued. 
Pay—Deserter who surrendered after ex- 
piration of enlistment is not entitled to 
pay for period while awaiting trial and 
serving sentence, prior to restoration to 
duty status for purpose of making good 


Marine Corps enlisted man—disability 
compensation—payments of, awarded on 
prior World War service from which hon- 
orably discharged may be resumed to an 
unapprehended deserter from a subse- 
quent peace-time enlistment, at expira- 
tion of full period of enlistment from which 
man deserted 


DETAILS: 

Army officer to National Guard—actual ex- 
penses reimbursable where utilized com- 
mercial airplane, instead of railroad as 
authorized in orders............... ibe 

DEVICES: 
Labor saving— 
Machines— 
Change-making—rental and/or pur- 
chase; when authorized. 
Stamp-vending—rental and/or 
chase; when authorized 
DISABILITY COMPENSATION: 
See Veterans’ Bureau. 


DISBURSING OFFICERS AND 
AGENTS: 
Accounts— 

Balances— procedure as to balances 
advanced under subsistence expense 
act of 1926 to persons in travel status, 
and remaining uncollected upon expira- 
tion of disbursing bond 

Irregularities—Navy officer with ad- 
mitted cash defalcations in official ac- 
counts in excess of surety bond is not 
entitled to rental or subsistence allow- 
ance or any pay or emoluments as an 
officer of the Navy 

Deputies—clerk of highest grade in dis- 
bursing office may be designated to act in 

Place of disbursing agent. 

Indebtedness—navy officer with admitted 
cash defalcations in official accounts in 
excess of surety bond is not entitled to 
rental or subsistence allowance or any 
pay or emoluments as an officer of the 


pur- 


Liability— 

Notice—where disbursing officer has 
notice of enlisted man’s absence with- 
out leave, he is liable for payment of 
pay during absence notwithstanding 
notice thereof in usual form not fur- 
nished by commanding officer 

Overpayments—officer who makes pay- 
ment of contract price before coal ana- 
lyzed is chargeable with any sum which 
should have been deducted on account 
of deficiency in coal. He may recoup 
everpayment by use of cash deposits 
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DISBURSING OFFICERS AND 
AGENTS—Continued. 
Liability—Continued. 

made by contractor for faithful perform- 
GRAB cccessse dontesuumene iachnlioniiieitinen 


Discounts—officer is chargeable with 
failure to make proper deductions 
where payment made to contractor 
within discount period 

Illegal—where disbursing officer has 
notice of enlisted man’s absence with- 
out leave, he is liable for payment of 
pay during absence notwithstanding 
notice thereof in usual form not 
furnished by commanding officer.... 

DISCHARGES AND DISMISSALS: 
Discharges— 

Army enlisted man—where qualifies as 
sharpshooter with rifle while member 
of unit having rifle as its principal arm, 
and shortly thereafter he is transferred 
to a unit having the machine gun as 
principal arm, and is discharged there- 
from and reenlisted therein, the dis- 
charge under existing regulations ter- 
minates right to additional pay as 
sharpshooter and right is not renewed 
by reenlistment 

Marine Corps-enlisted men— 

Enlistment allowance unauthorized 
where 4-year enlistment, extended 
two years, expired while Marine in 
hands of civil authorities serving 
sentence for criminal offense 

Travel allowance authorized, as on dis- 
charge at expiration of enlistment, 
where 4-year enlistment, extended 
two years, expired while Marine in 
hands of civil authorities serving 
sentence for criminal offense 

Naval Reserve Force officer not entitled 
to mileage under act March 4, 1929, 45 
Stat. 1556, where detached from all duty 
and disenrolled prior to July 1, 1922, on 
account of absence without leave 

Navy— 

Enlisted man discharged at request of 
parent or guardian for misstatement 
of age is not entitled to unpaid pay 
or . allowances under enlistment 


Other than honorable—Naval Reserve 
Force officer not entitled to mileage 
under act March 4, 1929, 45 Stat. 1556, 
where detached from all duty and dis- 
enrolled prior to July 1, 1922, on account 
of absence without leave 

Dismissals— 
Postal Service employees— 
Compensation earned prior to dismissal 
not forfeited by reason of false oath 
to affidavit in connection with appli- 
cation for examination for appoint- 
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DISCHARGES AND DISMISSALS— 
Continued. 
Dismissals—Continued. 
Postal Service employees—Continued. Page 
Falsification of expense accounts is just 
cause for forfeiture of compensation 
earned prior to dismissal............. 


DISCOUNTS: 
Deductions—responsibility of seeing that 
invoice is received promptly by bureau or 
office specified is that of contractor....... 


DISTRICT OF COLUMBIA: 

See Contracts. 

School teachers—retirement—teacher grant- 
ed,compulsory leave without pay for re- 
fusal to submit to physical examination 
is not entitled to retirement annuity 


DIVORCE: 

Veterans’ Bureau beneficiaries—adjusted 
Gompensation—where veteran just prior 
to death signed statement showing inten- 
tion that designated beneficiary, divorced 
wife, should not receive adjusted compen- 
sation, payment should be made to his 
estate as if no beneficiary designated..... 


DRILL PAY: 
See Pay. 


EMBEZZLEMENT: 

Disbursing officer with admitted cash defal- 
cations in official accounts in excess of 
surety bond is not entitled to rental or 
subsistence allowance or any pay or emol- 
uments as an officer of the Navy-......... 


EMPLOYEES: 
See Officers and employees. 


EMPLOYEES’ COMPENSATION COM- 
MISSION: 

Beneficiaries—Postal Service employee 
permanently and totally disabled in per- 
formance of official duty, for which third 
party liable and responds in damages, 
may elect between receipt of benefits 
under employees’ compensation act and 
annuity under civil service retirement act_ 

ENCAMPMENTS: 

See Pay. 

Subsistence—Reserve Officers’ Training 
Corps—member discharged from training 
camp because of physical disqualification 
may not be reimbursed subsistence ex- 
penses during period permitted to attend 
camp at own expense, although subse- 
quently reinstated in training corps...... 

ESCHEAT: 

Insurance—Veterans’ Bureau beneficiaries— 
in a State where collateral heirs of the 
deceased mother of an illegitimate, who 
died intestate and unmarried, have not 
been held by the courts of that State to be 
also heirs of the illegitimate, such collat- 
eral heirs may not inherit the war risk 
insurance of the illegitimate, which might 
escheat to the State if payment were made 
to the administrator of the estate........ 
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ESTABLISHMENTS: 
See Departments and establishments. 


EVIDENCE: 


Dependent children—affidavits and certif- 
icates; form of, required to be furnished 
by officers of services included in joint 


Documentary—adjusted compensation— 
oral statements by veteran just prior to 
death expressing intention to name differ- 
ent beneficiary; effect of, on right of per- 
son originally designated - ..............- 

Mistake in bid—when correction or with- 
drawal of bid authorized after bids opened 
but before acceptance............---..--- 

Parol— 

Adjusted compensation— 

Evidence adduced after veteran’s death 
may not defeat right of originally 
designated beneficiary to amount of 
adjusted service certificate_.......... 

Oral statements by veteran just prior to 
death expressing intention to name 
different beneficiary; effect of, on 
right of person originally designated. 

Presumption of death—World War vet- 
erans—claims by dependents of veterans 
absent seven years; when payable 


EXECUTIVE DEPARTMENTS: 
See Departments and establishments. 


FEDERAL FARM BOARD: 
Advances for insurance purposes under sec- 

tion 8, act June 15, 1929, 46 Stat. 11...... 

Loans, interest on, under section 8, act June 

SEB OE BE, Bia cemcisetdntinoncenascants 

Members’ compensation— 

Appointees under recess appointments 
made by the President after adjourn- 
ment of Senate to positions which were 
vacant while Senate was in session are 
not entitled to compensation until their 
appointments are confirmed by Senate. 

Upon confirmation by Senate, members 
of board holding recess appointments 
become entitled to compensation for all 
services rendered thereunder from date 
appointments accepted by taking of 
Ge Er eidisinnipudintcntccanionces 


FEES: 
See Commissioners, 
nesses. 
Passports—reimbursement unauthorized - . 
Visas—refund unauthorized 


FOREST SERVICE: 
Wichita National Forest cattle— 

Receipts from sale of surplus long-horned 
cattle maintained by Forest Service to 
be covered into miscellaneous receipts; 
not available for maintaining herd..... 

Specific statutory autbority necessary if 
Forest Service appropriations are to 
continue to be used for maintenance of 
berd of long-horned cattle......... iaiiie 


United States: Wit- 
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FORMS: 
Affidavits—dependent children—required 
of officers of services included in joint 


Certificates—dependent children—required 
of officers of services included in joint 


Coal-land entries—refund unauthorized_... 
Contractors—Permanent debarment unau- 
thorized, but where past performances 
were tainted with attempted fraud all 
bids of contractor may be rejected until 
he submits satisfactory assurances of a dis- 
continuance of such practices 
Disbursing officer with admitted cash defal- 
cations in official accounts in excess of 
surety bond is not entitled to rental or 
subsistence allowance or any pay or 
emoluments as an officer of the Navy.... 
Enlistments— 
Army— 
Disqualifying disability concealed— 
Forfeiture of disability compensation 
actually received and set off against 
insurance due, under war risk in- 
surance act as amended by act Au- 
gust 9, 1921, 42 Stat. 152 
War-risk insurance issued during 
fraudulent enlistment period is valid 
where enlistment was validated by 
honorable discharge prior to dis- 
covery of fraud 
Voidable at option of Government; but 
where fact of fraud did not become 
known and man was actually carried 
on rolls as enlisted man of Army at 
date of death, his widow is entitled to 
six months’ death gratuity. 
Navy—enlisted man discharged at re- 
quest of parent or guardian for misstate- 
ment of age is not entitled to unpaid 
pay or allowances under enlistment 


Insurance, Veterans’ Bureau—reinstate- 
ment—refund of premiums unauthorized 
where insurance canceled for fraud by 


Misrepresentation—Veterans’ Bureau in- 
surance—reinstatement—refund of pre- 
miums unauthorized where insurance 
canceled for fraud by insured. 

FUNDS: 

See Public funds. 

Tribal—chargeable with expenses of special 
attorneys of Choctaw and Chickasaw 
Nations without regard to fiscal year in 
SE once tececaenenstnenemane 

FUNERAL EXPENSES: 

See Burial expenses. 

FURLOUGHS: 

Where station of Army enlisted man 
changed while on furlough, reimburse- 
ment of cost of transportation in report- 
ing to new station unauthorized if cost is 
less than would be incurred in reporting to 
old station...... osbeeses babécseadaaesote 
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GENERAL ACCOUNTING OFFICE: 
Jurisdiction— 

Retired annuitants, deceased—Com- 
missioner of Pensions, and not General 
Accounting Office, is required, in ab- 
sence of application of duly appointed 
executor or administrator, to determine 
persons legally entitled to accrued an- 
nuity represented by uncashed checks 
returned on account of death of annu- 
itant. Checks to be canceled and 
claims for proceeds to be filed in Bureau 


Bureau adjusted compensa- 
tion—no purpose or intent in section 
310, World War adjusted compensation 
act, added by act July 3, 1926, 44 Stat. 
828, to exclude the fixed and permanent 
jurisdiction and duty of accounting 
officers to have proper and lawful ac- 
counting of expenditures of public 


Vouchers—certification for payment on 
voucher certified as correct by claimant 
will be made only in amount claimed 
by payee, notwithstanding adminis- 
trative officer may have increased the 
amount to correct an apparent error... 

Records— 

Contracts— 

Change orders—copies of, in addition 
to those forwarded for filing with 
original contract need not be for- 
warded for returns office purposes... 

Filing—purchases in excess of the 
amounts for which open-market pur- 
chases are authorized by statute to be 
made without compliance with see 
tion 3700, Revised Statutes, except 
in emergency, must be made by con- 
tract, either formal or informal, and 
when accomplished such contracts are 
for filing in General Accounting Office 

Tuition of Indian children—require- 
ment as to filing of evidence of con- 
tract, in whatever form, for tuition 
in State and private schools is not 
waived by act March 7, 1928, 45 Stat. 


Returns Office—contract change orders— 
copies of, in addition to those forwarded 
for filing with original contract need not 
be forwarded for returns office purposes... 


GENERAL LAND OFFICE: 

Coal land entries—refund unauthorized 
where claimants charged with fraud 

Homestead entries—refunds—where entries 
on Indian lands were made in 1916 and 
patents issued in 1926, purchaser not en- 
titled to refund of difference between pur- 
chase price and interest paid under classi- 
fication and appraisement made in accord- 
ance with law and the amount that would 
have been payable based on reclassifica- 
tion made in 1928 


GOVERNMENT PRINTING OFFICE: 
See Printing and binding. 














where 4year enlistment, 
extended two years, expired while marine 
was in hands of civil authorities serving 
sentence for criminal offense. ............ 
Naval prisoners, discharged—payment 
under ect February 16, 1900, 35 Stat. 622. 
Bix months’ death— 
Army enlisted man—widow entitled to 
payment, although enlistment of bus- 
band was fraudulent, where such fact 
did not become known and deceased 
was actually carried on rolls as enlisted 
man of Army at date of death......... 
Marine Corps enlisted man—foster parent 
who is not adoptive parent is not en- 
titled to six months’ death gratuity 
under act May 22, 1928, 45 Stat. 710.... 


HAY INSPECTORS: 

Licensing—no authority under section 7, 
act May 21, 1920, 41 Stat. 612, for transfer 
of War Department funds to Buresu of 
Agricultural Eoonomies for purpose of 
instructing and licensing by bureau of 
members of Army Veterinary Corps as 
Federal hay inspectors___.............. — 

HEADQUARTERS: 

See Subsistence. 


HEADS OF DEPARTMENTS: 
See Departments ond establishments. 
HIGHWAYS: 
Federal aid—Montans—psyment to Btate 
of any sum in addition to epproved esti- 
mate in construction of road is unauthor- 


Gs .ésntietiininttcimennghimmosnecteess 


HOLIDAYS: 
See Sundeys and holidege. 
BOMESTEADS: 
Entries—refunds—where entries on Indian 
lands were made in 1916 and patents issued 
im 1926, purchaser not entitled to refund of 
difference between purchase price and 
interest paid under classification and 
eppraisement lewfully made and the 
amount that would heve been pseyable 
based on reclassification made in 192... 




















































































































































































































































Soldiers’ Home become insane and are 
committed to St. Elizabeths Hospital, 
cost of subsistence and maintenance in 
hospital, in excess of amount deductible 
from pension, is proper charge agzinst 
Soldiers’ Home Fund........----------+ > 

BOUSEBOLD EFFECTS: 

See Zrensportation. 


BOUBE OF REPERSENTATIVES: 
Clerk Rare date of 
appointment - - 
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Page | HUSBAND AND WIFE: 
Husband killed by wife—adjusted compen- 


Lené—purchases—(elay 


Siour civilization 


INFORMERS: 
Rewards—Lighthouse Service -genera] ez- 


sation—where subsequent to shooting 
and prior to death veteran executed will 
disinheriting wife, in State where no dower 
right in personal property, payment to be 
made to veteran's estate as if no bene 


Veterans’ Bureau disability compensation— 


determination of payments during periods 
of separation and prior to actual divorce 
where husband and wife are both veterans 
of World War and suffering from com- 
pensable disability ...................... 


Wife— 


Adjusted compensation— 

Legal widow, deserted by veteran and 
with whom she had not lived for sev- 
era] years prior to his death, is not en- 
titled to adjusted compensation where 
not otherwise shown to have been 
dependent on veteran at his death... 

Where subsequent to shooting by wife 
and prior to death veteran executed 
will disinheriting wife, in State where 
no dower right in personal property, 
payment to be made to veteran’s 
estate as if no beneficiary designated. 


INDEMNITIES: 
Registered mai)-—lost en route to or from 


Canal Zone—payment of indemnities 
where responsibility not definitely de 


INDIAN AFFAIRS: 
Choctews end Chickasews—expenses of 


special attorneys are payable from tribal 
funds without regard to fiscal year in 
in consumma- 
tion of executory contract for purchase of 
land by Government, caused by failure of 
vendor in first instance to furnish satig- 
factory title, does not entitle vendor to 
rent or interest from date informally set 
by parties as reasonable time in which to 
consummate contract to date deed ap 
proved by Attorney General. ........... 
benefits—persons en- 
titled to Sioux benefits under original act 
Mareh 2, 1889, 25 Stat. 944, with few ex- 
ceptions, not aflected by restrictive pro 
visions of act May 21, 1928, 45 Btat. 644.. 


pense eppropristion inapplicable to pay- 
ment of rewards for apprehension and con- 
viction of persons tampering with eids to 


1% | INJURIES: 

| Personal 

Aggrevetion—Veteran’s Buresu benefie 
leries—eggrevetion of existing injury 
resulting from buspitalizetion furnished 
by Bureau entities W disability com- 
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INJUBIES— Continued. INSURANCE: 
Personal—Continued. Page See Veterans’ Bureau. Page 
Compensation benefits—Postal Service Advances by Federal Farm Board under 
employees—permanently and totally section 8, act June 15, 1929, 46 Stat. 11.... 120 
disabled in performance of official duty, INTEREST: 


for which third party liable and re- 
sponds in damages, may elect between Claims—delay in consummation of execu- 


receipt of benefits under employees’ corp ¢ act fer 5 : a a be 
Government, caused by failure of vendor 
compensation act and annuity under ; 
- . in first instance to furnish satisfactory 
civil service retirement act. .......... . 
7 5 title, does not entitle vendor to rent or 
Disability compensation— 


ane a as interest from date informally set by 
Aut ee eee eee ee parties as reasonable time in which to 
tion of existing injury results from 


: : , consummate contract to date deed a 
hospitalization furnished by Veter- aaa... - 
Judgments — Appeal period — Three 
Injury incurred prior to entrance into months’ period within which there may 
military service for which damages be review of judgments of circuit court of 
awarded from private sources, and appeals; date period begins té run 
same injury from which resulted dis- Loans by Federal Farm Board under sec 
ability for which compensation tion 8, act June 15, 1929, 46 Stat. 11 
awarded under presumption of sound Payment by contractors—date payment by 
condition clause in World War vet- check considered as made under contract 
erans’ act because injury not noted of for sale of waste paper from Government 
record at or prior to entrance into Printing Office 
service, should be considered one and Real estate—purchases—delay in consum- 
same*injury, and amount recovered mation of executory contract for purchase 
from private sources should be set of land by Government, caused by failure 
off against amount awarded by Gov- of vendor in first instance to furnish satis- 
factory title, does not entitle vendor to 
Reentry Into military service after rent or interest from date informally set 
April 6, 1917, did not ipso facto create by parties as reasonable time in which 
right to compensation based on in- to consummate contract to date deed ap- 
jury or disability incurred during proved by Attorney General 
service terminated prior to World Taxes, internal revenue—refunds—period 
War, where injury or disability not for which interest allowed under act 
aggravated by World War service... March 3, 1875, 18 Stat. 481 


National Guard enlisted man—pay and INTERI 
allowances—right to, under act April 26, OR, DEPARTMENT OF THE: 


1928, 45 Stat. 461, during hospitaliza- Gee Indion Affeive; &. Mieshethe Hhepitel. 
tion necessitated by injuries received INTERMENT: 
at encampment, not affected by expi- See Burial expenses. 


ration of enlistment while in hospital... INTERNAL REVENUE SERVICE: 


Navy officer—suspension from flying in dali 
detail because of injury, terminated ee an ea caer unde 


within three months from date thereof; 
period for which flight pay authorized. INVESTIGATIONS: 

Veterans’ Bureau beneficiaries—injury Census Bureau—unemployment survey— 
resulting from hospitalization furnished appropriation for fifteenth decennial 
by bureau entitles to disability com- census inapplicable to special study of 
pensation. economic conditions " —ian 

Public Health Service—Narcotics Divi- 
INSANE: sion—appropriations for narcotic farms 
Pensioners— are inapplicable to employment of pro 
8t. Elizabeths Hospital—where inmates of fessional and technical personne! to make 
Soldiers’ Home become insane and are investigations of existing public or private 
committed to St. Elizabeths Hospital, institutions caring for narcotic drug 
cost of subsistence and maintence in 
hospital, in excess of amount deductible 
—_ pension, is proper charge against JUDGMENTS: 
diers’ Home Fund 136 P 
; Appeal period—three months’ period 
aa taa'ar camara te | wha Which thre may be review 
e e anc 0 ae P 
Bt. Elizabeths Hospital, cost of subsist- ee SS of appeals; 
ence and maintenance in hospital, to 
excess of amount deductible from pen- JURISDICTION: 
sion, is proper charge agalust Soldiers’ See General Accounting Office; Veterans’ 
Home Fund. eouutshoudecensees Bureau. 
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LABOR-SAVING DEVICES: 
See Devices. 

LAND: 
See Leases; Real estate. 

LAND-GRANT: 
Deductions—contracts—delivery required 

f. o. b. a certain point for shipment to 

Government destinations, but delivery 

actually made f. o. b. some other point; 

transportation costs chargeable to con- 
tractor, how computed 
LEASES: 
Land— 

Administrators and executors—statement 
to be submitted with each voucher 
showing whether administrators or 
executors arg continuing to act with 
approval of court in administration of 

War Department—camp sites—no im- 
plied contract to pay rent for period 
between delivery of deed to leased 
land purchased under an option and 
date of payment of purchase money... 

Option to purchase—no implied contract to 
pay rent for period between delivery of 
deed to leased land purchased under an 
option and date of payment of purchase 
money 

Rent— 

Administrators and executors—state 
ment to be submitted with each vouch- 
er showing whether administrators or 
executors are continuing to act with 
approval of court in administration of 






Land for camp sites—no implied contract 
to pay rent for period between delivery 
of deed to leased land purchased under 
an option and date of payment of pur- 

Machines— 
Change-making—when authorized..... 
Stamp-vending—when authorized _.... 

Option to purchase—no implied contract 
to pay rent for period between delivery 
of deed to leased land purchased under 
an option and date of payment of pur- 
SE IE ctnnnccustmdnentnesenmnenn 

LEAVES OF ABSENCE: 

See Subsistence; Traveling expenses. 
Excess—Army officers—leave year coinci- 
dent with fiscal year; pay and allowances 
entitled to where leave will extend into 
following fiscal year although granted in 
terms of months and days............... 
Furloughs—change of station—Army en- 
listed man—where station changed during 
furlough, reimbursement for cost of trans- 
portation in reporting to new station un- 
authorized if cost is less than would be 
incurred in reporting to old station...... 
Military— 
Army officers— 
Mileage— 
Amount entitled to where ordered to 
temporary duty while on leave.... 
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LEAVES OF ABSENCE—Continued. 
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Military—Continued 
Army officers—Continued. 
Mileage—Continued 

Rule for payment where ultimate 
Station changed under modified 
orders while officer in leave status. 
Unauthorized where officer departs 
from station for prospective station 
while in leave status and, under 
modified orders, returns to station 
SPE WENN < nc caspecapstocees 
Pay and allowances entitled to where 
leave will extend into following fiscal 
year although granted in terms of 
months and days, leave year being co- 
incident with fiscal year............ 
National Guard—pgrades do not consti- 
tute field or cosst-defense training for 
purposes of military leave to civil em- 
Ployees of United States who are mem- 
bers of National Guard................ 

Officers’ Reserve Corps—postal employ- 
ees who are members of Officers’ Re 
serve Corps are not entitled to leave 
with pay under act May 12, 1917, 40 
Stat. 72, while attached by War Depart- 
ment at own expense and on voluntary 
application for training and instruction 
as authorized in Army regulations 140- 
56, Geneary 88, BOER... cccccccccccesce 

Postal Service em ployees— 

Sundays and holidays to be counted in 
computing 15 days’ military leave... 

Where also members of Officers’ Re- 
serve Corps, are not entitled to leave 
with pay under act May 12, 1917, 40 
Stat. 72, while attached by War De- 
partment at own expense and on vol- 
untary application for training and 
instruction as authorized in Army 
regulations 140-145, January 16, 1928 

Temporary employee of War Department 
employed under section 1, Rule VIII, 
Civil Service Commission, and not 
entitled to leave with pay under para- 
graph 903, General Order 3, Office of 
Chief of Engineers, 1926, is not entitled 
to leave with pay to attend National 
Guard encampment ...........-------- 

Without pay— 

Civil Service Commission employees— 
in absence of regulation, field employee 
to be charged a full day for Saturday 
regardless of number of hours be would 
have been required to work had he not 
been on leave without pay.........-.-- 

Navy yard employee not entitled to pay 
for holiday falling within period of 
leave without pay, nor when on leave 
without pay preceding holiday and in 
nonpay status for first half of day follow- 
SI cencecsbiceudicnsnstmenen 

School teacher of District of c loumbis 

granted compulsory leave without pay 
for refusal to submit to physical exami- 
pation is not entitled to retirement an- 
a poceasevesssoscs 
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LEGISLATION: 

Permanent—prov isos—when a proviso may 
constitute a permanent change of the sub- 
CNABVG BID Oive 6 inde coceccécceanenamooe 

LIGHTHOUSE SERVICE: 

Rewards—payment for apprehension and 
conviction of persons tampering with aids 
to navigation unauthorized from general 
expense appropriation............. atiiaciieey 

LIVESTOCK: 

Cattle on Wichita National Forest— 
Receipts from sale of surplus long-horned 

cattle maintained by Forest Service to 

be covered into miscellaneous receipts; 
not available for maintaining herd 
Specific statutory authority necessary if 

Forest Service appropriations are to 

continue to be used for maintenance of 

herd of long-horned cattle 

Horses— 

Army mounts— 

Number of horses owned by officer for 
which forage, bedding, etc., may be 
furnished at Government expense is 
limited to one on and after June 30, 


Officer who is required to be mounted 
and provides mount at own expense 
is entitled to additional pay while on 
leave and while traveling under 
change of station orders, but not after 
injury to mount rendering it unfit for 
WEP OF ORE. ccccncecccdsanssetasodnd 

LOANS: 

See Velerans’ Bureau, adjusted compensa- 

tion. 

LODGINGS: 

See Subsistence. 
LONGEVITY: 

See Compensation: Pay. 
MAILS: 

See Post Office Department. 
MARINE CORPS: 

See Gratuities; Pay; Travel allowance, 
MAXIMS: 

See Words and phrases. 


MEALS: 
See Subsistence. 


MEDALS: 

Service—Marine Corps—Within discretion 
of Secretary of the Navy to solicit com- 
petitive designs... .........cccscecceccece 

MEDICAL TREATMENT: 

Army— 

Contract surgeons, medical and dental— 
service as such during Spanish-Amert- 
can War does not entitle to hospitaliza- 
tion as “veterans of any war” under 
section 202 (10), World War veterans’ 
act, as amended 

Paymasters’ clerks—Service as such 
during Spanish-American War does 
not entitle to hospitalization as “‘ veter- 
ans of any war” under section 202 (10), 
World War veterans’ act, as amended. 


DIGEST 


MEDICAL TREATMENT—Contd. 
Confinement—Veterans’ Bureau benefi- 
ciaries—“‘ Good faith” rule announced in 
3 Comp. Gen. 248 not applicable to con- 
finement cases, and no authority under 
World War veterans’ act, as amended, to 
reimburse private hospital for treatment 
fp Sea ORNs ens ess tbenseckn ce Panes 


Good faith—Veterans’ Bareau benefici- 
aries—rule announced in 3 Comp. Gen. 
248 not applicable to confinement cases, 
and no authority under World War 
veterans’ act, as amended, to reimburse 
private hospital for treatment in such 


Hospitals— 
Alaska Railroad—employees’ Compensa- 
tion Commission beneficiaries—Re- 
imbursement to which hospitals en- 
titled under employees’ compensation 
act, as amended 
Army— 
Families of retired emergency officers— 
Cost of treatment not chargeable to 
“Medical and hospital services, 
Veterans’ Bureau, 1930” 

Not entitled to treatment in Army 
hospitals or by Army medical offi- 
CUD idiccn ect i meianwnaats sd tsbswendee 

Nurse traveling under orders from one 
hospital to another for observation 
and treatment; reimbursement en- 
titled to 

World War officers—Retired emer- 
gency officers are not entitled to 
treatment in Army hospitals or by 
Army medical officers. ............. 

Private— 

Navy enlisted man on leave of ab- 
sence—treatment unauthorized at 
public expense where not procured 
by proper naval authority. ......... 

Officers’ Reserve Corps members—pro- 
curement at Government expense 
only where advance authority ob- 


Veterans’ Bureau beneficiaries—‘“‘ Good 
faith” rule announced in 3 Comp. 
Gen. 248 not applicable to confine- 
ment cases, and no authority under 
World War veterans’ act, as amended, 
to reimburse private hospital for 
treatment in such cases 


State—World War veterans—reimburse- 
ment of a State for care and treatment 
of veterans on and after July 2, 1926; 
when authorized 


Veterans of any war—Contract surgeons, 
medical and dental, of the Army and 
Navy, and paymasters’ clerks of the 
Army, who served as such during Span- 
ish-American War are not entitled to 
hospitalization as “‘veterans of any 
war” under Section 202 (10), World 
War veterans’ act, as amended 
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MEDICAL TREATMENT—Contd. 
Leave of absence—Navy enlisted man— 

Private bospital treatment unauthorized 

st public expense where not procured by 

proper nava} suthority_................ 
Nevy— 

Contract surgeons, medical and dental— 
Service as such during Spanish-Amer- 
fean War does not entitle to bospitaliza- 
tion as “veterans of any war” under 
Bection 202 (10), World War veterans’ 















































Enlisted man on leave of absence—pri- 
vate hospital treatment unauthorized 
at public expense where not procured 
by proper naval authority. ........... 

Nursing—Nevy enlisted man on leave of 
absence—U nauthorized at public expense 
where services not procured by proper 
mavel GEtSTTy 2. c cccunacanesnssccsscess 

Physicians— 

Fees—Aleska Railroad—Treatment of 
persons other than railroad employees; 
reimbursement of hospitals maintained 
by railroad for fees paid contract sur- 
ee pasestantéaneneese 





















































Navy enlisted man on leave of absence— 
Unauthorized at publicerpense where 
services not procured by proper naval 

















Veterans’ Bureau beneficiaries—“* Good 
faith” rule announced in 3 Comp. 
Gen. 248 not applicable to confine 
ment cases, and no authority under 
World War veterans’ act, as amended, 
to reimburse private physician for 
treatment in such case............... 

Private— 

Nevy enlisted man on leave of absence— 
Unauthorized at public expense where 
treatment not procured by proper naval 
Officers’ Reserve Corps mermbers—Pro- 

curement et Government expense only 

where advance euthority obtained _ ... 
Veterans’ Bureau beneficiaries— 

“Good faith” rule announced in 3 
Comp. Gen. 26 not applicable to 
confinement cases, and no authority 
under World War veterans’ act, as 
amended, to reimburse private hos- 



































































































State for care and treatment of vet- 
erans on and after July 2, 1926; when 














World War veterans—State bospitals— 
Reimbursement of « State for care and 
treatment of veterans on and after July 
2, 1926; when eutborized............. 

Veterans’ Bureau beneficiaries— 

State bospitals—Keimbursement of 8 
State for care anc treatment of veterans 
on and after July 2, 1926; when author- 
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MEDICAL TREATMENT—Contd. 


Veterans’ Bureau beneficiaries—Contd. 

Veterans of Spanish-American War— 
Contract surgeons, medical and dental, 
of the Army and Navy, and paymasters’ 
clerks of the Army, who served as such 
during Spanish-American War are not 
entitled to hospitalization as “ veterans 
of any war” under section 202 (10), 
World War veterans’ act, as amended. 

Women—“ Good faith” rule announced 
in 3 Comp. Gen. 248 not applicable to 
confinement cases, and no authority 
under World War veterans’ act, as 
amended, to reimburse private hospital 
for treatment in such cases............. 

“Veterans of any war’’—contract surgeons, 
medical and dental, of the Army and 

Navy, and paymasters’ clerks of the 

Army, who served as such during 

Spanish-A merican War, are not entitled to 

hospitalization as “veterans of any war” 

under section 202 (10), World War veter- 
ans’ act, as amended.................... 
Veterans of Spanish-American War—con- 
tract surgeons, medical and dental, of 
the Army and Navy, and paymasters’ 

Clerks of the Army, who served as such 

during Spanish-American War are not 

entitled to hospitalization as “veterans 
of any war” under section 202 (10), World 

War veterans’ act, as amended .. 

World War officers— 

Families of retired emergency officers— 
cost of treatment may not be charged to 
appropriation under “Medical and 
Hospital Services, Veterans’ Bureau, 


Retired emergency officers, or their 
families, are not entitled to medical and 
hospital treatment in Army hospitals 
or by Army medica] officers...... — 





MILEAGE: 


Army officers— 
Change of station— 

Payment unauthorized where officer 
departs from station for prospective 
station while in leave status and, 
under modified orders, returns to 
station for further duty.............. 

Bule for payment where ultimate sta 
tion changed under modified orders 
while officer in leave status.......... 

Ordered to temporary duty while on 
leave; mileage entitled to............ . 
Repeated travel under orders between 
two points entitles to actual expenses, 
end not mileage, and receipts for rail- 
road fares paid in cash not required.... 
Bick in hospital—ordering to, from, or 
between hospitals for observation and 
treatment does not entitle to mileage.. 
Books—when purchase authorized under 
standerdized Government travel regula 


SO eee 
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MILEAGE —Continued. 
Change of station— 
Army officers— 

Payment unauthorized where officer 
departs from station for prospective 
station while in leave status and, 
under modified orders, returns to 
station for further duty 

Rule for payment where ultimate sta- 
tion changed under modified orders 
while officer in leave status. 


Coast Guard oflficers—temporary change 
of location of vessel to which officer 
assigned for duty, while he is on leave, 
does not entitle to mileage or reim- 
bursement of expenses incurred in 
rejoining vessel 

Leaves of absence— 

Army officers— 

Ordered to temporary duty while on 
leave; mileage entitled to 

Payment unauthorized where officer 
departs from station for prospective 
station while in leave status and, 
under modified orders, returns to 
station for further duty 

Rule for payment where ultimate sta- 
tion changed under modified orders 
while officer in leave status.......... 


Coast Guard officers--temporary change 
of location of vessel to which officer 
assigned for duty, while he is on leave, 
does not entitle to mileage or reimburse- 
ment of expenses incurred in rejoining 
WR ccdcctnéstngenassecaheibesenes 


Naval Reserve Force officers—detached 
from all duty and disenrolled prior to 
July 1, 1922, on account of absence with- 
out leave, not entitled to mileage under 
act March 4, 1929, 45 Stat. 1556 

Navy— 

Nurse ordered on permanent change of 
station to travel on Government vessel 
on which no fare is charged for travel of 
Navy nurses, who is permitted to travel 
by private conveyance and granted 
leave en route, is not entitled to 3 
cents per mile over shortest usually 
traveled route between old and new 
station under act May 29, 1928, 45 
etek Wi Gienteninsmanninneaden abenceeeee 


Officers— 

Transportation furnished on transpor- 
tation request; appropriation charge- 
able where payment of mileage 
involved 

Unauthorized for travel to be admitted 
OS a 

Unauthorized for travel under orders 
to appear before State committee of 
selection as candidate for Rhodes 
scholarship 


Orders—Navy officers—unauthorized for 
travel under orders to appear before State 
committee of selection as candidate for 
Rhodes scholarship...... aeneneseEnnenees 


MILEAGE—Continued. 
Personal convenience— 
Navy officers— 
Unauthorized for travel to be admitted 


Unauthorized for travel under orders to 
appear before State committee of 
Selection as candidate for Rhodes 
scholarship, matter being personal 


Routes—deviation—Navy officers—right to 
mileage not increased by permissive 
deviation from ordered route and earlier 
reporting at new station 

Sick in hospital—Army officers not entitled 
to, where ordered to, from, or between 
hospitals for observation and treatment... 

Status—Navy officers—travel to be ad- 
mitted to practice law is not travel on 
public business within mileage laws_.... 

Transportation furnished on transportation 
request—appropriation chargeable where 
payment of mileage involved. 

Witnesses— 

Federal Trade Commission— 

In absence of subpoena or request to 
testify, voluntary appearance of 
witness before commission does not 
entitle to mileage 

When payable 

Temporary Government employee testi- 
fying on behalf of Government not 
entitled to mileage, but to necessary ex- 
penses going, returning, and while at 
place where jury is in session 


MISCELLANEOUS RECEIPTS: 
Contracts—damages, liquidated—amount 
deducted not to be deposited to miscel- 
laneous receipts; proper disposition ex- 
IT ni icinctishtteticnemmtntiinien ssitisineniiitaitae 
Sale of cattle—receipts from sale of surplus 
long-horned cattle maintained by Forest 
Service on Wichita National Forest to be 
covered into miscellaneous receipts...... 


MISTAKES: 
See Contracts. 


MOUNTS: 
Private-— 
Army officers— 

Number of horses owned by an Army 
officer for which forage, bedding, ete., 
may be furnished at Government ex- 
pense is limited to one on and after 


Where required to be mounted and pro- 
vides mount at own expense, officer is 
entitled to additional pay while on 
leave and while traveling under 
change of station orders, but not 
after injury to mount rendering it 
unfit for use as such.............0<« 


NATIONAL GUARD: 
See Pay. 


NAVAL BESERVE: 
See Pay. 
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NAVY: 


INDEX DIGEST 


Page 


OFFICERS AND EMPLOYEES—Con. Page 


See Medical treatment; Mileage; Pay; Quar- 
ters; Subsistence; Subsistence allowance; 
Traveling expenses. 

Prisoners, discharged—gratuity under act 
February 16, 1909, 35 Stat. 622 

NAVY DEPARTMENT: 
See Departments and establishments, heads. 


NIGHT WORK: 

Railway postal clerk ordered to deadhead 
back over run on official business is not 
entitled while so traveling to 10 per cent 
extra pay for night work 


NOTARIES PUBLIC: 

Fees—oaths of disinterestedness—contracts 
and leases—postmaster, unless a notary 
public, is not authorized to administer 
oath required by section 3745, Revised 
Statutes 


OATHS: 

Disinterestedness—contracts and leases— 
postmaster, unless a notary public, is not 
authorized to administer oath required by 
section 3745, Revised Statutes........... 

Violation— 

Postal Service employees— 

Falsification of expense accounts con- 
stitutes such violation of oath of 
office as to cause forfeiture of compen- 
sation earned prior to dismissal. 

Making of false oath to affidavit in con- 
nection with application for examina- 
tion for appointment, resulting in dis- 
missal, did not violate oath of office or 
breach contract of employment so as 
to cause forfeiture of compensation 
earned prior to dismissal 


OFFICERS AND EMPLOYEES: 
See Appointments; Classification; Compen- 
sation; Delegation of authority; Oaths; Pay. 
Authority—vouchers—certification for pay- 
ment on voucher certified as correct by 
Claimant will be made only in amount 
claimed by payee, notwithstanding ad- 
ministrative officer may have increased 
the amount to correct an apparent error_ 
Contracting with Government— 
Lodgings—employee in bona fide travel 
status on per diem basis while at place 
other than place of residence or actual 
home, who procures subsistence and 
lodging by renting apartment which he 
occupies with his wife who prepares his 
meals, is entitled to full per diem 
Meals—employee in bona fide travel 
status on per diem basis while at place 
other than place of residence or actual 
home, who procures subsistence and 
lodging by renting apartment which he 
occupies with his wife who prepares his 
meals, is entitled to full per diem 
Bubstitutes—contract surgeons—Army— 
services of substitute may be arranged for 
by contract surgeon where unable, because 
of illness, personally to render services 
called for under his contract....... enence 
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Suits—costs—extraordinary proceedings 


against officials of United States in their 
Official capacity; costs, when properly 
taxed, are payable under appropriation 
“Miscellaneous expenses, United States 


Training for radio talks—expenses of radio 
apparatus for training employees to 
deliver radio talks pertaining to official 
duties are personal and not chargeable to 
appropriated funds not specifically pro- 
viding therefor 


Voluntary creditors—Reserve Officers’ 
Training Corps member discharged from 
training camp because of physical dis- 
qualification is not entitled to reimburse- 
ment of subsistence expenses during 
period permitted to attend camp at own 
expense, although subsequently rein- 
stated in training corps 


OFFSET: 
See Set-off. 


OPEN-MARKET PURCHASES: 
See Contracts. 


OVERTIME: 
See Compensation. 


PANAMA CANAL: 

Employees—W orld War veterans, retired— 
where entitled to retired pay under act 
May 24, 1928, 45 Stat. 735, may also 
receive Panama Canal salary in addition 
thereto 

Mails, registered—lost—indemnities, how 
paid where responsibility not definitely 
determined 


PATENTS: 

Royalties—designs for Marine Corps service 
medai—within discretion of Secretary of 
the Navy to solicit competitive designs, 
the winner to furnish model and cast for 
dies and be paid fixed sum not exceeding 
$1,000 in full consideration for all service 
and rights in design, model, and medal... 


PAY: 

For civilian personnel, see Compensation. 

Absence under civil arrest—Marine Corps 
enlisted man—where withdrawn from 
service and in custody of civil authorities 
for offense alleged committed before en- 
listment, no pay or allowances authorized 
for period of absence irrespective of acquit- 
tal or dismissal of charge. Rule other- 
wise where offense alleged committed 
during enlistment 


Absence without leave—Army enlisted 
man—deserter who surrendered after 
expiration of enlistment is not entitled to 
pay for period while awaiting trial and 
serving sentence, prior to restoration to 
duty status for purpose of making good 
SE ceteiiaian 
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PAY —Continued. 

Active duty—Officers’ Reserve Corps 
member called to active training duty for 
14 days effective July 23, 1929, and hos- 
pitalized from August 3 to September 11, 
1929, on account of sickness resulting from 
disability existing prior to active duty; 
pay entitled to 

Additional— 

Diving duty—Navy enlisted men—te- 
quirements to entitle to payment under 


Extraordinary heroism—Naval Reserve 
(Fleet) member—increased pay under 
section 26, act February 28, 1925, 43 Stat. 
1087; how credit for heroism estab- 


Army officers— 

Number of horses owned by officer for 
which extra compensation may be 
furnished at Government expense 
is limited to one on and after June 


Where required to be mounted and 
provides mount at own expense 
officer is entitled to additional pay 
while on leave and while traveling 
under change of station orders, but 
not after injury to mount rendering 
it unfit for use as such 

Sharpshooters—where Army enlisted man 
qualifies as sharpshooter with rifle while 
member of unit having rifle as its prin- 
cipal arm, and shortly thereafter he is 
transferred to a unit having the machine 
gun as principal arm, and is discharged 
therefrom and reenlisted therein, the 
discharge terminates right to additional 
pay as sharpshooter and right is not 
renewed by reenlistment 

Arrears—Marine Corps enlisted man, de- 
ceased—uncle, who had also been guard- 
ian, not entitled to arrears of pay due 
deceased in absence of evidence that the 
uncle was his adoptive parent 

Aviation duty— 

Navy officers— 

Suspension from flying detail because 
of injury, terminated within three 
months from date thereof; period for 
which flight pay authorized --....... 

Unauthorized where requirements for 
four or more consecutive months are 
not met 

Awaiting trial—Army enlisted man—de- 
serter who surrendered after expiratiomof 
enlistment is not entitled to pay for period 
while awaiting trial, prior to restoration 
to duty status for purpose of making good 
time lost 

Computation—Navy warrant officers (com- 
missioned)—limitations prescribed in 
section 2, act February 16, 1929, 45 Stat. 
1187, require that pay and allowances for 
fractional portions of 28, 29, or 31 day 
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PAY—Continued. 


months be so adjusted that were condi- 

tions to continue for a year the officer's 

pay would exactly equal statutory limit - 
Desertion—Army enlisted man—deserter 

who surrendered after expiration of en- 

listment is not entitled to pay for period 

while awaiting trial and serving sentence, 

prior to restoration to duty status for pur- 

pose of making good time lost 
Discharges— 

Request of parent or guardian—enlisted 
man discharged for misstatement of age 
is not entitled to any unpaid pay or 
allowances under enlistment contract_- 

Reserve Officers’ Training Corps member 
discharged from training camp because 
of physical disqualification is not en- 
titled to pay during period permitted to 
attend camp at own expense, although 
subsequently reinstated in training 


National Guard— 

Enlisted men—unauthorized for drills 
attended without uniforms, where 
same available for issue 

Officers— 

Attendance of men at drills without 
uniforms, where same available for 
issue, may not be counted for qual- 
ifying company officers for drill 

Commissioned officer ‘belonging to 
an organization” detailed to com- 
mand detachment not an organiza- 
tion for pay purposes is not entitled 
to drill pay as an officer ‘‘not be- 
longing to an organization” - _- 

Commissioned officer of service com- 
pany who attends drills of band sec- 
tion of company is not entitled to 
credit for drills so attended -...-. . 

Retired officers—Disabled emergency 
officer retired under act May 24, 1928, 
45 Stat. 735, who is federally recog- 
nized member of National Guard is 
entitled to armory drill pay and field 
training encampment pay under Na- 
tional Guard status in addition to re- 
tired pay; but when in actual service 
of United States under National 
Guard status he is entitled only to 
pay of that status. . ................. 

Naval Reserve officers—where placed on 
emergency officers’ retired list of Navy 
under act May 24, 1928, may receive 
drill pay under act February 28, 1925, 
and also retired pay 

Encampments— 

National Guard retired officers—Dis- 
abled emergency officer retired under 
act May 24 1928, 45 Stat. 735, who is 
federally recognized member of National 
Guard is entitled to armory drill pay 
and field training encampment pay 
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PAY—Continued. 
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Page | PAY—Continued, 


Encam pments—C ontinued. 

under National Guard status in addi- 
tion to retired pay; but when in actual 
service of United States under National 
Guard status he is entitled only to pay 
of that status 

Reserve Officers’ Training Corps mem- 
ber discharged from training camp be- 
cause of physica) disqualification is not 
entitled to pay during period permitted 
to attend camp at own expense, al- 
though subsequently reinstated in 
SIS Wo ontneeneteenesnnes 


Enlist ments—Marine Corps—Right to pay 
under enlistment contract is, in some sit- 
uations, for determination under well- 
settled principles which regulate con- 
Bo enenctniitendwane a 

Fractional months—Navy warrant officer 
(commissioned)—limitations prescribed 
in section 2, act February 16, 1920, 45 Stat. 
1187, require that pay and allowances for 
fractional portions of 28, 20, or 31 day 
months be so adjusted that were condi- 
tions to continue for a year the officer’s 
pay would exactly equal statutory limit. 


Leave of absence— 

Excess—Army officers—leave year coin- 
cident with fiscal year; pay and allow- 
ances entitled to where leave will ex- 
tend into following fisce! year although 
granted in terms of months and days_. 


Navy enlisted men—where disbursing 
Officer has notice of man’s absence 
without leave, he is Hable for payment 
of pay during absence, notwithstand- 
ing notice thereof in usual] form not fur- 
nished by commanding officer 


Longevity— 

Marine Corps enlisted men—where with- 
drawn from service and in custody of 
civil authorities for offense alleged com- 
mitted before enlistment, period of ab- 
sence may not be counted for longevity 
increase of pay, irrespective of acquittal 
or dismissal of charge. Kule otherwise 
where offense alleged committed dur- 
ing enlistment 


Navy enlisted men— Periods of imprison- 
ment pursuant to court-martial sen- 
tences should not be counted as service 
in computing pay on and after January 


World War officers—Placing on retired 
list does not entitle to longevity credit 
for service as contract surgeon in com- 
putation of retirement pay under act 
May 24, 1928, 45 Stat. 735 

Pay rol!ls—Dates of absence in nonpay sta- 
tus to be shown in “‘remarks” column, 
and where absence is less than a day, the 
hours of absence also.... 


Promotion— 

Army officers— 

Dental Corps officer promoted from 
captain to major is not entitled to 
pay of higher grade until completion 
of 12 years’ service bila 

Medical Corps officer promoted from 
captain to major Is not entitled to 
pay of higher grade until completion 
of 12 years’ service 

Retainer— 

Additional 10 per centum—Naval Re- 
serve (Fleet) member—Credit for extra- 
ordinary heroism entitling to increased 
pay under section 26, act February 28, 
1925, 43 Stat. 1087; how established_... 


Marine Corps Reserve (Fleet)—Enlisted 
man in Marine Corps transferred to 
Fleet Marine Corps Reserve under seo- 
tion 26, act February 28, 1925, 43 Stat. 
1087; pay entitled to..................- 

Retired— 

Army chaplain with rank of captain 
found physically disqualified for pro- 
motion to major, and ordered retired 
effective on the date upon which he 
would have been so promoted by rea- 
son of length of commissioned service 
if found qualified; pay entitled to 

Double—emergency officers 
ing World War both as emergency 
officers and as officers of Regular Army 
entitles to retirement under act May 24, 
1928, 45 Stat. 735, but not to double 
dDenefits 

Naval Reserve officers—placed on emer- 
gency officers’ retired list of Navy under 
act May 2%, 1928, may receive drill pay 
under act February 2, 1925, and also 
pation’ POU - ccacncesccedwcccsescescoce ~ 

Navy— 

Commissioned warrant officers placed 
on retired list prior to February 16, 
1929; rates on which pay computed.. 

Warrant officers placed on retired list 
prior to February 16, 1929; pay not 
changed by act of that date, 45 Stat 


1186... . .nccccocccececccccccsccccccce 


service dur 


World War officers— 
Civil-service employment— 

Act May 2%, 1928, 45 Stat. 735, is part 
of provisions made for disabled 
veterans of World War, and in con- 
struction of statutes imposing dis- 
abilities on persons in military or 
naval service with respect to em- 
ployment in Federal civil service, 
said act should be construed in 


Officer receiving retired pay under 
act May 2, 1928, 45 Stat. 735, may 
also receive salary on account of 
employment under Panama Canal. 
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PAY—Continued. Page | PAY—Continued. Page 
Retired—Continued. Submarine duty—divers—Navy enlisted 
World War officers—Continued. men-—requirements to entitle to payment 

Disabled officer retired under act May under act April 9, 1928, 45 Stat. 412 

24, 1928, 45 Stat. 735, who is feder- 

ally recognized member of National 

Guard is entitled to armory drill pay 

and field training encampment pay 

under National Guard status in addi- 

tion to retired pay; but when in 

actual service of United States under 

National Guard status he is entitled 

only to pay of that status............ 

Disabled officer who on discharge from 

World War commissioned service 

was rated permanent partial disabled 

over 30 per cent, whose rating was, 

prior to May 24, 1928, reduced to per- 

manent partial 10 per cent, and who PAYMASTERS: 


was thereafter and subsequent to See Disbursing officers and agents. 
May 24, 1928, rated permanent partial 


disabled 20 per cent and placed on PAYMENTS: 
retired list with pay is not entitled to See Checks; Disbursing officers and agents. 
pay under act May 24, 1928 Partial—where contract stipulated lump- 
Naval Reserve officer placed on retired sum payment for completion of work, 
list of Navy under act May 24, 1928, the giving of bond required by law and 
may receive drill pay under act Feb- payment of premium may not be con- 
ruary 28, 1925, and also retired pay... sidered as either delivery of material or 
Panama Canal employees—Retired preparatory work to be considered in 
emergency officer entitled to retired making estimates on which to base partial 
pay under act May 24, 1928, 45 Stat. or progress payments 
735, may receive Panama Canal sal- Progress—where contract stipulated lump- 
ary in addition thereto. .-... ........ sum payment for completion of work, the 
Placing on retired list does not entitle giving of bond required by law and pay- 
to longevity credit for service as con- ment of premium may uot be considered 
tract surgeon in computation of retire- as either delivery of material or prepara- 
ment pay under act May 24, 1928, 45 tory work to be considered in making 
Stat. 735 estimates on which to base partial or pro- 
Procedure as to application of disability gress payments 
compensation as retired pay where Vouchers — 
disablod officer placed on retired list Additional amounts—certification for 
under act May 24, 1928, 45 Stat. 735, payment on voucher certified as correct 
retroactively to date of receipt of ap- by claimant will be made only in 
plication therefor in Veterans’ Bureau. amount claimed by payee, notwith- 
Service both as emergency officers and standing administrative officer may 
as officers of Regular Army entitles to have increased the amount to correct 
retirement under act May 24, 1928, 45 an apparent error 
Stat. 735, but not to double benefits. 
Sickness— PAY ROLLS: 
National Guard enlisted men—right to See Compensation; Pay 


pay and allowances, under act April 26, siaiaitiiaels 
1928, 45 Stat. 461, during hospitalization PENSION OFFICE: 


necessitated by injuries received at en- Commissioner has jurisdiction, in absence 
campment not affected by expiration of application by duly appointed executor 
of enlistment while in hospital or administrator, to determine persons 
Officers’ Reserve Corps— legally entitled to acerued annuity repre- 
Member called to active training duty sented by uncashed cheeks returned on 
for 14 days effective July 23, 1929, and account of death of annuitant. Checks to 
hospitalized from August 3 to Sep- be canceled and claims for proceeds to be 
tember 11, 1929, on account of sick- filed in Bureau of Pensions.............. 
ness resulting wees ee PENSIONS: 
purer Se asters ¢ uty; ord = on te. See Checks; Pay, retired; Retirement, 
Unauthorized for period of civilian med- 
ical and hospital treatment procured PERIODICALS: 
by member after return home follow- See Books and periodicals. 
ing release from active duty, where 
first symptoms of illness became evi- PERSONAL INJURIES: 
dent after arrival home-.............. See Injuries. 


Thirty-first day of month—Navy warrant 
officers (commissioned) — limitations 
prescribed in section 2, act February 16, 
1919, 45 Stat. 1187, require that pay and 
allowances for fractional portions of 28, 
29, or 31 day months be so adjusted that 
were conditions to continue for a year the 
officer’s pay would exactly equal statu- 
tory limit 

Withholding—Navy officer with admitted 
cash defaleations in official accounts in ex- 
cess of surety bond is not entitled to pay 
emoluments as an officer of the Navy.... 
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PERSONAL SERVICES: 
Architectural—District of Colaumbia—fur- 
nishing of services by corporation under 
contract made without advertising is 
I ontrcntintinianiigamniinsnese 
Attorneys—expenses of special attorneys of 
Choctaw and Chickasaw Nations are 
payable from tribal funds without regard 
to fiscal year in which incurred.......... 
Professional—Public Health Service—ap- 
propriations for narcotic farms are not 
applicable to employment of professional 
personnel other than as stated in act..... 
Technical—Public Health Service—appro- 
priations for narcotic farms are not appli- 
cable to employment of technical person- 
nel other than as stated in act............ 
Tree surgeons— W ar Department—services, 
in the field, procurement of........... 
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PERSONNEL CLASSIFICATION BOARD: 


Bee Classification. 


PHILIPPINE ISLANDS: 

Customs duties—United States Govern- 
ment shipments—allowance of claims for 
duties imposed by Philippine Govern- 
ment to be discontinued pending decision 
by United States Supreme Court sus- 
taining legality of charges or further legis- 
lation by Congress with respect thereto-_. 


POST OFFICE DEPARTMENT: 
Mails— 

Registered—lost en route to or from Canal 
Zone—payment of indemnities where 
responsibility not definitely determined 

Screen wagon service—additional com- 
pensation authorized where service 
required between railroad station and 
new postal station, in addition to main- 
taining regular service to old postal 


Btolen—theft by messenger of mail in- 
trusted to him bars payment of compen- 
sation accrued but not paid at time con- 
tract terminated because of such offense 

Postmasters—oaths of disinterestedness— 
postmaster, unless a notary public, is not 
authorized to administer oath required by 
section 3745, Revised Statutes 

Railway Mail Service— 

Night work—clerk ordered to deadhead 
back over run on official business is 
not entitled while so traveling to 10 
per cent extra pay for night work... _- 

Substitute service—no part of service 
rendered by substitute railway postal 
clerks may be considered as overtime, 
and retirement deduction to be com- 
puted on entire amount of compensa- 


PREAUDIT: 

Veterans’ Bureau—no purpose or intent 
in section 310, World War adjusted 
compensation act, added by act July 3, 

1926, 44 Stat. 828, to exclude the fixed and 
permanent jurisdiction and duty of 
accounting officers to have proper and 
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PREAUDIT—Continued. 


lawful accounting of expenditures of 


SS SEL, .ctinccatecadbeudndbubitets 


PRINTING AND BINDING: 

Blank books—War Department—Mem- 
orandum and record books must be 
procured from Government Printing 


Fillers for ring binders are not printing 
within act of March 1, 1919, 40 Stat. 1270, 
and procurement by contract from 
lowest bidder authorized. ..... alitebadied tp 

Notebooks, stenographers’—War Depart- 
ment—procurement at Government 
Printing Office mandatory 


PRISONERS: 
Navy— 
Discharges — 
Gratuity under act February 16, 1909, 
st itimsininadnaeedestitliace 
Where otherwise than honorable, 
uniform outer clothing must be 


surrendered; citizen's outer clothing 
to be issued in lieu thereof 


PRIVATE PROPERTY: 
See Property. 


PRIZE COMPETITIONS: 
Within discretion of Secretary of the Navy 
to solicit competitive designs for Marine 
Corps service medal 


PROJECTS: 

Montana project No. 161-A (Skalkaho 
Road)—payment to State of any sum in 
addition to approved estimate in con- 
struction of Federal-aided road is un- 
GRIND cccpiddsdstnntedasiadsbicittanne 

Owyhee Federal irrigation project, Ore- 
gon—proposal for delivery of cement 
during 3.5 fiscal years may not be ac- 
cepted unless entire quantity is needed 
on particular job and appropriation 
available at time contract made is ade- 
quate therefor. Procedure that may be 
followed explained 

Vale project, Oregon—modification of 
bid unauthorized after bids opened 
where failed to meet specifications and 
where other bids received did comply 
therewith and were reasonable In price.. 


PROMOTIONS: 
| See Compensation; Pay. 
| PROPERTY: 
Private— 

Destroyed in war—no legal liability in 
United States to pay claimants, though 
friendly, domiciled in enemy territory, 
for property destroyed incident to 
bombardment of enemy ....... a 

Mounts— 

Army officers — 

Number of horses owned by an Army 
officer for which forage, bedding, 
etc., may be furnished at Govern- 

ment expense is limited to one on 
and after June 30, 1930...........-- 
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PROPERTY —Continued. 
Private—Continued. 
Mounts—Continued. 
Army officers—Continued. 

Where required to be mounted and 
provides mount at own expense 
officer is entitled to additional 
pay while on leave and while 
traveling under change of station 
orders, but not after injury to 
mount rendering it unfit for use as 


Seized by Customs Service—expenses 
of storage in excess of proceeds from 
sale of seized automobile may not be 
charged to appropriation for collecting 
revenue from customs, except on show- 
ing that incurrence was in interests 
OF TEs cccutnninniacneinens 

Public — 

Damages— 

Aids to navigation; general expense 
appropriation of Lighthouse Service 
inapplicable to payment of rewards 
for apprehension and conviction of 
persons responsible 

Naval vessels passing through Panama 
Canal; appropriation chargeable with 
CSR. 5 civcentmtena=tanesabes 

Loan by Public Roads Bureau to Nation- 
al Park Service—no authority for de- 
manding a return or compensation 
based on use alone, and reimbursement 
for use and depreciation unauthorized. 


PUBLIC BUILDINGS: 
Cafeterias—Commerce Department—ap- 
propriations for construction of new 
department building are chargeable with 
cost of cafeteria and equipment where 
cafeteria administratively determined 
to be necessary for proper use of building. 
Construction— 

Commerce Department—where contract 
stipulated lump-sum payment for com- 
pletion of work, the giving of bond re- 
quired by law and payment of premium 
may not be considered as either delivery 
of material or preparatory work to be 
considered in making estimates on 
which to base partial or progress pay- 
ments 

Sewer connections—charge by munici- 
pality for privilege of connecting sewers 
of veterans’ hospital with city extension 
sewer is not tax levied against Govern- 
ment and may be paid as part of con- 
struction costs of hospital 


Contracts—damages, liquidated—require- 
ments under act June 6, 1902, 32 Stat. 326, 
as to insertion of liquidated damage stip- 
ulation in contracts are not changed 
where contract may be for less than 
CUE. scctacaccadtviiteiaitend ee ogee 

Bewer connections—charge by municipality 
for privilege of connecting sewers of 
veterans’ hospital with city extension 
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PUBLIC BUILDINGS—Continued. 
sewer is not tax levied against Govern- 
ment and may be paid as part of construc- 
tion costs of hospital 

Sites—acquisition—certificate of Attorney 
General as to validity of title is prerequi- 
site to payment for land for forest ranger 
Ce eences 


PUBLIC FUNDS: 
Advances— 
Disbursing officers and agents— 

Federal Power Commission—recogni- 
tion by Comptroller General of requi- 
sitions; requirements as to 

Procedure as to balances advanced 
under subsistence expense act of 1926 
to persons in travel status, and re- 
maining uncollected upon expiration 
of disbursing bond................... 

Federal Farm Board—under section 8, 
act June 15, 1929, 46 Stat. 11........... 
Subsistence expense act of 1926—pro- 
cedure as to balances advanced under 
act to persons in travel status, and re- 
maining uncollected upon expiration 

of disbursing officer's bond 
Receipts—Treasurer of the United States— 
requirements under section 305, Revised 
Statutes............ biitbbatincdiuadansil 


PUBLIC HEALTH SERVICE: 
Narcotics Diviston—narcotic farms—appro- 
priations for, are not applicable to pur- 
chase of reference books and periodicals, 
nor to employment of professional and 
technical personnel other than as stated 
in act 


PUBLIC LANDS: 

Homesteads—entry refunds—where entries 
on Indian lands were made in 1916 and 
patents issued in 1926, purchaser not en- 
titled to refund of difference between pur- 
chase price and interest paid under classi- 
fication and appraisement lawfully made 
and the amount that would have been 
payable based on reclassification made in 
a eee eousee ecccere 


PUBLIC MONEYS: 
See Public funds. 


PUBLIC PROPERTY: 
See Property; Public buildings, 


PURCHASES: 
See Contracts; Real estate. 


QUARTERS: 
41 Rental allowance— 
Dependents— 

Children of officers of services included 
in joint-service pay act claiming de 
pendency allowances; forms of affi- 
davit and certificate required 

Wife of Navy officer—unauthorized 
where officer has admitted cash defal- 
cations in official accounts in excess of 
GRIGRF BONE. cccnemmenenvacenangpec 
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QUARTERS—Continued. 
Rental allowance—Continued. 

Withholding—Navy officer with admit- 

ted cash defalcations in official accounts 

in excess of surety bond is not entitled 

to allowance 


RADIO: 

Dissemination of information—Agriculture 
Department—expenses of radio apparatus 
for training employees to deliver radio 
talks pertaining to official duties are per- 
sonal and not chargeable to appropriated 
funds not specifically providing therefor. 


RAILROADS: 
See Transportation. 


REAL ESTATE: 
Bee Leases. 
Lend— 

Acquisition—certificate of Attorney 
General as to validity of title is prere- 
quisite to payment for land for forest 
POE DIGI i diketdndéicdockibctetcce 

Rent—delay in consummation of execu- 
tory contract for purchase of land by 
Government, caused by failure of vend- 
or in first instance to furnish satisfac- 
tory title, does not entitle vendor to 
rent or interest from date informally set 
by parties as reasonable time in which to 
consummate contract to date deed ap- 
proved by Attorney General.......... 

Titles— 

Certificate of Attorney General as to 
validity of title is prerequisite to pay- 
ment for land for forest ranger station... 

Purchase of lan —delay in consummation 
of executory contract covering Govern- 
ment purchase, caused by failure of 
vendor in first instance to furnish satis- 
factory title, does not entitle vendor to 
rent or interest from date informally set 
by parties as reasonable time in which 
to consummate contract to date deed 
approved by Attorney General.-....... 

RECEIPTS: 
Traveling expenses— 

Air travel—required to secure reimburse- 
ment of actual expenses in case of Army 
Officer traveling in connection with 
National Guard duty who elected to 
travel by commercial airplane instead 
of by rail as authorized in orders....... 

Army enlisted men—where reimburse- 
ment claimed for travel under orders, 
furnishing of receipts for transportation 
purchased is essential.................. 

Cash fares— 

Army— 

Enlisted men must furnish receipts 
to secure reimbursement for fares 
paid in cash, where transportation 
requests furnished were not used - - 

Officer under orders performing 

repeated travel between two points 
is not required to furnish receipts for 
fares paid in cash.............-..-. 
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RECEIPTS —Continued. 
Treasurer of the United States—depositors 
are entitled to final receipts for amounts 
deposited, without qualification as to 


later verification. Temporary receipts 


272 given subject to further verification do 
not relieve depositor from further account- 
ability as to amounts remitted.......... ° 
RECESS APPOINTMENTS: 
See Appoint ments. 
REDUCTIONS: 
See Compensation. 
REGULATIONS: 

Navy—clothing on discharge—agreement 
of enlisted man to surrender outer clotn- 
ing in exchange for civilian clothing out- 
fit if discharged by sentence of court- 
martial is inconsistent with law requiring 
that if discharged otherwise than honora- 
ably the uniform outer clothing shall be 
retained for military use................. 

15 Standardized Government travel— 

Leaves of absence— 
Paragraph 45 (b)— 

Refers to beginning and termination 
of per diem payments when ques- 
tions of leave are involved_........ 

Where employee takes leave while in 
travel status on per diem basis and 
returns to temporary station before 

421 prescribed hours of labor on speci- 
fied date, he is entitled to full per 
diem for that day.................. 

Paragraph 47 (c)— 

75 Lodgings—travel on actual expense or 
per diem basis, where lodgings fur- 
nished with or without charge; 
reimbursement entitled to........... 

Meals— 

Deduction of one-fifth of a per diem 
required for each meal furnished 
without charge to employee in 
travel status while a guest of 

421 another Government employee... 

Travel on actual expense or per diem 
basis, where meals furnished with 
or without charge; reimbursement 
WINE 1 itedéccwmmemmiemities 

Paragraph 62—meals—reimbursement un- 
authorized where taken at official sta- 
NS AS eeamnsee geesnceemertnnatsne sr 

290 Passports— 

Fees not reimburseable............---. 
Photographs—expenses not reimburs- 
ln smieminagunemmmianmuanineinnaent 

152 | REINSTATEMENTS: 

See Classification. 

RENT: 

See Leases. 

RENTAL ALLOWANCE: 

271 See Quarters. 

REPAIRS: 

Naval vessels damaged passing through 
Panama Canal—appropriation chargeable 

771 with cost of repairs............-.---.--- ° 
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REQUISITIONS: Page Page 


ROADS: 


Public funds—disbursing officer of Federal 
Power Commission—recognition by 
Comptroller General of requisitions; 
requirements as to. 


RESERVE OFFICERS’ TRAINING 
CORPS: 
See Pay; Subsistence, 


RETAINER PAY: 
See Pay. 


RETIREMENT: 
See Pay. 
Civilian— 

Annuities— 

District of Columbia school-teacher 
who refused to submit to physical 
examination and was granted com- 
pulsory leave without pay is not en- 
titled to retirement annuity......... 

Postal Service employee permanently 
and totally disabled in performance 
of official duty, for which third party 
liable and responds in dameges, may 
elect bet ween receipt of benefits under 
employees’ compensation act and 
annuity under civil service retire- 
TONE OB. can nncnnntannnsstiniges 

Uncashed checks returned on account of 
death of annuitant; disposition of... 

Deductions— 

‘ Postal Service employees—no part of 
service rendered by substitute rail- 
way postal clerks may be considered 
as overtime and retirement deduction 
to be computed on entire amount of 
compensation earned 

Set-off against post exchange or post 
restaurant indebtedness unauthor- 


Temporary positions under Census 
Bureau—deductions required from 
salary of employees having perma- 
nent civil service status; not required 
from salary of employees without such 
status or who are transferred from 
other Government positions not 
subject to retirement act....... aden 

Military— 
Uniform retirement date— 

Navy officers— 

All retirements, after July 1, 1930, are 
effective only on first day of month. 
Cessation of active pay and beginning 
of retired pay, effect of uniform re- 
tirement date on.................. 
Retirement age reached on first day of 
thonth; effective date of retirement. 
Vancancies and promotions thereto, 
effect of uniform retirement date 


BEWARDS: 

Informers—Lighthouse Service—general 
expense appropriation inapplicable to 
payment of rewards for apprehension and 
conviction of persons tampering with aids 
to navigation.......... sotetinbeeneee 


Federal aid—-Montana—payment to State 
of any sum in addition to approved esti- 
mate in construction of road is unauthor- 


ST. ELIZABETHS HOSPITAL: 

Inmates—subsistence—where inmates of 
Soldiers’ Home become insane and are 
committed to St. Elizabeths Hospital, 
cost of subsistance aud maintenance in 
hospital, in excess of amount deductible 
from pension, is proper charge against 
Soldiers’ Home fund 


SALARIES: 
See Compensation; Pay. 


SALES: 

Cattle—receipts from sale of surplus long- 
horned cattle maintained by Forest 
Service on Wichita National Forest to be 
covered into miscellaneous receipts; not 
available for maintaining herd in absence 
of specific statutory authority ___._. : 

Homesteads—where entries on Indian lands 
were made in 1916 and patents issued in 
1926, purchaser not entitled to refund of 
difference between purchase price and in- 
terest pxid under classification and ap- 
praisement lawfully made and the amount 
that would have been payable based on 
reclassification made in 1928............. 

Waste paper—date payment by check con- 
sidered as made under contract for sale 
of waste paper from Government Printing 
Office, where payment of interest by con- 
tractor is involved 


SET-OFF: 

Cash deposits—disbursing officer may re- 
coup contract overpayments by use of 
cash deposits made by contractor for 
faithful performance 

Compensation—inapplicable to post 
change indebtedness_...........--. s 

Damages for personal injuries—Veterans’ 
Bureau beneficiary—Injury incurred 
prior to entrance into military service 
for which damages awarded from private 
sources, and same injury from which re 
sulted disability for which compensation 
awarded under presumption of sound 
condition clause in World War veterans’ 
act because injury not noted of record at 
or prior to entrance into service, should 
be considered one and same injury, and 
amount recovered from private sources 
should be set-off against amount awarded 
by Government 

Disability compensation— 

Authorized against war-risk insurance, 
on account of fraudulent enlistment . - 
Procedure for-set off against retired pay 
where disabled emergency officer pl»ced 
on retired list under act May 24, 1928, 
45 Stat. 735, retroactively to date of re- 
ceipt of application therefor in Veter- 

P OEE. .ncesce ditubthy shania cleidnine 
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SET-OF F—Continued. 

Retirement dceductions—Inapplicable to 
post exchange or post restaurant indebt- 
edness a . ecenedan 

Taxes, income—bank in*hands of liquidat- 
ing agent and able to pay only part of 
indebtedness to Government; procedure. 

Veterans’ Bureau insurance —Indebtedness 
tocompany fund, of which deceased Army 
Officer was in charge, may not be made 
basis of cleim of United States and set off 
against insurence due bis estate under 
World War veterans’ act 


BOLDIERS’ HOME, UNITED STATES: 
lnmates—Where become insane and are 
committed to St. Elizabeths Hospital, 
cost of subsistence and maintenance in 
hospital, in excess of amount deductible 
from pensicn. is proper charge against 
Soldiers’ Home fund . 
SPECIFICATIONS: 


Automot 








Jes —Nonessent ial features should 


not be specified in advertising for bids 
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STANDARDIZED GOVERNMENT TRAVEL 


REGULATIONS: 
hee Regul steons 
STATES: 


Federal 
ment 


aid—Montens highways-—-Pay- 
Btate of any sum in addition to 
epproved estimute ip comstruction of rved 


is unauthorized 
Georgis—warrants of arrest--where State 


practice requires warrant be issued before 


hearing in criminal case, United States 
commissioner entitied to fee therefor 


although defendant already in custudy 





Moutar Federal-eid — highways — pay- 
ment to State of any sum in addition & 
Spproved estimate o construction off 
ruac is unauthorized 

West Virginie—lews of inheritance os 
Miate where collateral ly a the de 





ceased mother of an illegitimate have net 


been held by the courts of that Ftate 
te be also heirs of the illegitimate, such 
coliateral heirs mey not be paid the 
wartisk insurance of the illegitimete 
who Gied intesiaele abd unmarried ...... o- 


STATIONERY: 


see Printing ond binding 


BTATUTORY CONPTEL CTION: 
Act July 1926, 44 Stat. 6--adjusted 
coLnpensativn or i 


purpose 


War 


tent ix 


section 2) vOjusled oul 
pensation att, a6Geqa by a 
4% Dia. AB, & 
per luanen! 


CUULLIDE 


ey 6, 19m, 
abd 


af w& 


excuuce the fixed 
jurisdic 
w 
acoountlung of 


public woneys 


jon and Guty 


offivers have proper end 


jowtu J 


ei pend) turer 
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| STATUTORY CONSTRU CTION—Con 
Act May 2, 1923, 45 Stat. 735— 
Employment of World 
officers 


retired War 
Act is part of provisions made for dis- 
abled veterans, and in construction 
of statutes imposing disabilities on 
persons in military or naval service 
with respect to employment in Fed- 


eral civil service, said act should 
be construed in keeping with its 
purpose. .... 


Officer receiv 





g retired pay under act, 


Supra, may also receive salary on 
account of employment under Pana- 
ma Canal 





Provisos—when 4 proviso mz 
permanent cl of 
laws 





the 





substantive 


STORAGE: 
Automobiles 
proceeds from 


charged to 


seized —expenses in excess of 
ale of vehicle may not be 
for collecting 


appropriation 





| revenue from customs, except on showing 
| that incurrence was in interests of Gov- 
GEER ccccswnsescscocersecveses pewcece 
i 


Household effects—cost of storage at old or 
new station prior or sulsequent  trans- 
portation, or while owners traveling under 


orders, not chargeable to public funds... 


SUBROGATION: 
Bee Claims 


SUBSISTENCE: 
See Hegulations 
Air travel 

terminatior 
traveling by air is del 


Traveling expenses 
Qrmy} 





travel 


slatus, 


1 of, where officer 


‘ 
so 


syed in perlorinances 


4 Aust ‘ tornen 
of duty at temporar 


station more than 
72 bours 
Conferences -headqus 


rters 


tr 


temporary re- 
call of employee in travel status to head- 


Quarters 





nierence before completion 





of auties does not terminate travel status 
bul operats S suspension thereof; per 
diem entitled t 2 
Pine pier j r Officers’ Training 
Corps ms er discharged from training 
camp because of physical disqualifications 
mey nat be reimbursed subsistence 
expenses during period permitted to 
ettend camp et own expense, although 
sUbseqUenL y reipetates ip training 


C onferenc tempor ecall of em- 
ploy e ts status to headquarters 
for cont oe before completion of 
duties does not terminate travel status 
bul operates as suspension thereof; per 
Giew entilies WwW 
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SUBSISTEN CE—Continued. 
Headquarters—C ontinued. 

Public Health Service employees—where 
official station is New York City, em- 
ployee arriving at Grand Central Ter- 
mina) at 6.35 p. m. upon return from 
official business trip is not entitled to 
reimbursement of cost of meal taken 
after arrival 

Becret Service employees—reimburse- 
ment for meals taken at official station 
is not authorized under paragraph 62 
of standardized Government travel 
PETC, « dcnadittnnbnnnindiainian eden 

Home— 

Arsenal employee—where regular duty 
station Edgewood, Md., and he 
resides at his home in Washington, his 
assignment to temporary duty in 
Washington does not entitle to per 
Ge seskuisidetnndbadetvibenchweats = 


is 


Interstate Commerce Commission em- 
ployee in bona fide travel status on per 
diem basis while at place other than 
place of residence or actual home, who 
procures subsistence and lodging by 
renting apartment which he occupies 
with his wife who prepares his meals, 
is entitled to full per diem............ oo 


In kind—Navy enlisted man-—where on 
retirement is not ordered home and re- 
mains at or near place of retirement, is 
not entitled more than a year later to sub- 
sistence incident to travel to former home. 

Leave of absence—where leave taken while 
in travel status on per diem basis and em- 
ployee returns to temporary station before 
prescribed hours of duty on specified date, 
he is entitled to full per diem for that day 
under paragraph 45 (b) of standardized 
Government travel regulations. . .. 


Lodgings 

Actual expenses—reimbursement entitled 
to, where lodging furnished with or 

without charge 

Per diems— 

Amount entitled to, where lodgings 
furnished with or without charge... 
Arsenal employee where regular duty 
station is Edgewood, Md., and he re- 
sides at his home in Washington, his 
assignment te temporary duty in 
Washington does not entitle to per 
diem tinnatin 7 : 
Employee in bona fide travel status on 
per diem basis while at place other 
than place of residence or actual 
home, who procures subsistence and 
lodging by renting apartment which 
he occupies with his wife who pre- 
pares his meals, is entitled to full per 
diem 


Meals 
Actual expenses 


Army traveling under orders 
from one hospital to another for obser- 


nurse 


Page 


| SUBSISTENCE —Continued. 
Meals—Continued. 
Actual expenses—Continued. 
vation and treatment, entitled to re- 
imbursement of actual and necessary 
expenses as prescribed in Army regu- 
lations 
Public Health Service employee— 
where official station is New York 
City, employee arriving at Grand 
Central Terminal at 6.35 p. m. upon 
return from official business trip is 
not entitled to reimbursement of cost 
of meal taken after arrival 
Reimbursement entitled to, where meals 
furnished with or without charge. ... 
Reimbursement for meals taken at 
official station is not authorized under 
paragraph 62 of standardized Govern- 
ment travel regulations. 
Per diems 
Amount entitled to, where meals fur- 
nished with or without charge 
Arsenal employee—where regular duty 
station is Edgewood, Md., and he 
resides at his home in Washington, 
his assignment to temporary duty in 
Washington does not entitle to per 
diem... ..... iingilien 
Deduction of one-fifth of a per diem 
required for each meal furnished with- 
out charge to employee in travel sta- 
tus while a guest of another Govern- 
ment employee................- 
Employee in bona fide travel status on 
per diem basis while at place other 
than place of residence or actual home, 
who procures subsistence and lodging 
by renting apartment which he occu- 
pies with his wife who prepares his 
meals, is entitled to full per diem 
Messes—— Reserve Officers’ Training Corps 
member discharged from training camp 
because of physical disqualification may 
not be reimbursed subsistence expenses 
during period permitted to attend camp 
at own expense, although subsequently 
reinstated in training corps e 
Per diems—Sundays and holidays—-em- 
ployee in travel status on per diem basis 
who is not required to perform, duty on 
Sundays and holidays is entitled to full 
per diem, notwithstanding absence from 
temporary station on such days for per- 
sonal reasoms. ....... . 
St. Elizabeths Hospital immates—where 
inmates of Soldiers’ Home become insane 
and are committed to St. Elizabeths blus- 
pital, cost of subsistence and maintenance 
in hospital, in excess of amount deductible 
from pension, is proper charge against 
Soldiers’ Home fund.............. 
Temporary duty 
Army reimbursement entitled 
to, in connection with participation in 
** Aerial Week” at Mexico City, a tem- 
porary duty im excess of 72 hours 


olticers 
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SUBSISTENCE—Continued. 
Temporary duty—Continued. 

Arsenal employee—where regular duty 
station is Edgewood, Md., and he re- 
sides at his home in Washington, his 
assignment to temporary duty in Wash- 
ington does not entitle to per diem_.... 

Indian Service employee—where trans- 
ferred from position in Washington to 
one in the field and temporarily assigned 
to duty in Washington before leaving 
for the field, not entitled to subsistence 
or per diem in lieu thereof while so 
DRE. akbeutnanenaebeodeeiooees 






Interstate Commerce Commission em- 
ployee directed to perform duty in 
Washington in connection with duty at 
regular station, entitled to subsistence 
during such duty away from regular 
post, but must report to regular station 
05 CU GE. nncnccocrcteeoontascces 

Tips—Army nurse traveling under orders 
from one hospital to another for observa- 
tion and treatment, entitled to reim- 
bursement of actual and necessary ex- 
penses as prescribed in Army regulations. 

Washington— 

Arsenal employee—where regular duty 
station is Edgewood, Md., and he 
resides at his home in Washington, his 
assignment to temporary duty in Wash- 
ington does not entitle to per diem___... 

Conferences—temporary recall of em- 
ployee in travel status to headquarters 
for conference before completion of 
duties does not terminate travel status 
but operates as suspension thereof; per 
CR GING Ws aw ici cei ccsds cece 

Indian Service employee—where trans- 
ferred from position in Washington to 
one in the field and temporarily as- 
signed to duty in Washington before 
leaving for the field, not entitled to 
subsistence or per diem in lieu thereof 
WHS 60 CINE vi cv ctvcicictcvteccces 

Interstate Commerce Commission em- 
ployee directed to perform duty in 
Washington in connection with duty 
at regular station, entitled to subsis- 
tence during such duty away from regu- 
lar post, but must report to regular 
station at own expemse................. 

Witnesses—Federal Trade Commission—in 
absence of subpoena or request to testify, 
voluntary appearance of witness before 
commission does not entitle to subsist- 


SUBSISTENCE ALLOWANCE: 
Dependents— 

Children of officers of services included in 
joint-service pay act; forms of affidavit 
and certificate required................ 

Wile of Navy officer—unauthorized where 
officer has admitted cash defalcations 
in official accounts in excess of surety 
ee gnepebataseee 
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Indians—expenses of special attorneys of 
Choctaw and Chickasaw Nations are 
payable from appropriation made from 
tribal funds without regard to fiscal year 
in which incurred 

Public officials—costs payable, when prop- 
erly taxed, under appropriation “‘ Mis- 
cellaneous expenses, United States 
courts," where incurred incident to extra- 
ordinary proceedings against officials of 
United States in their official capacity... 


SUNDAYS AND HOLIDAYS: 
Contracts—damages, liquidated—rule for 
deduction where final date for delivery 
falls on a Sunday or legal holiday 
Holidays— 

Christmas — compensation — navy-yard 
employee not entitled to pay for holiday 
falling within period of leave without 
pay, nor when on leave without pay pre- 
ceding a holiday and in nonpay status 
for first half of day following holiday... 

Compensation, additional—Customs 
Service employees—where full-time 
duties of ficld position under one bu- 
reau of department have been fixed and 
administratively placed or allocated, an 
employee could be required to perform 
on holidays the same duties for 
another bureau of same department as 
part of regular duties and would not be 
entitled to additional compensation 
III suds trnrenenestis-ardaisavianliieainints eases 

Saturday half days—leaves of absence— 
in absence of regulation, field employee 
to be charged a full day for Saturday 
regardless of number of hours he would 
have been required to work had he not 
been on leave without pay 

Leaves of absence— 

Military—Postal Service employees— 
Sundays and holidays to be counted in 
computing 15 days’ military leave_...-. 

Without pay—Civil Service Commission 
employees—in absence of regulation, 
field employee to be charged a full day 
for Saturday regardless of number of 
hours he would have been required to 
work had he not been on leave without 
pay 

Per diems—employee in travel status on 
per diem basis who is not required to 
perform duty on Sundays and holidays 
is entitled to full per diem allowance, not- 
withstanding absence from temporary 
duty station on such days for personal 

RNG 5 iis sidn co ani Nncinhdentsstiitae 

Sundays—compensation, additional—Cus- 
toms Service employees—where full-time 
duties of field position under one bureau of 
department have been fixed and admin- 
istratively placed or allocated, employee 
could be required to perform on Sundays 
the same duties for another bureau of 
same department as part of regular duties 
without additional compensation........ 
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SURETIES: 
See Bonds. 


TAXES: 


Internal revenue refunds—interest—al- 
lowance under act March 3, 1875, 18 Stat. 


Municipal—sewer connections—charge by 
municipality for privilege of connecting 
sewers of veterans’ hospital with city ex- 
tension sewer is not tax levied against 
Government and may be paid as part of 
construction costs of hospital 

Philippine Islands—customs duties on 
United States Government shipments— 
allowance of claims for duties imposed 
by Philippine Government to be discon- 
tinued pending decision by United States 
Supreme Court sustaining legality of 
charges or further legislation by Congress 
with respect thereto 


TEMPORARY: 
Duty— 

Mileage—Army officer ordered to tem- 
porary duty while on leave—mileage 
entitled to 

Subsistence — 

Army officers—reimbursement en 
titled to, in connection with partici- 
pation in ‘‘ Aerial Week’’ at Mexico 
City, a temporary duty in excess of 
WG 6 acne geknn 

Indian Service employee transferred 
from position in Washington to one 
in the field and temporarily assigned 
to duty in Washington before leaving 
for the field is not entitled to subsist- 
ence or per diem in lieu thereof while 
so assigned 


Traveling expenses—travel status, ter- 
mination and revival of, where Army 
officer traveling by air is delayed in 
performance of duty at temporary sta- 
tion more than 72 hours 


Employees—witnesses—where _ testifying 
on behalf of Government, not entitled to 
witness fees or mileage, but to necessary 
expenses, going, returning, and while at 
place where jury is in session; may also 
receive regular compensation for time 
necessarily absent from regular work . ... 


TIME: 
Computation— 

Damages, liquidated—rule for deduction 
where final date for delivery falls ona 
Sunday or legal holiday 

Military leave—Postal Service employ- 
ees—Sundays and holidays to be count- 
edincomputing l5days’ military leave. 

Month—pay—limitations prescribed in 
section 2, act February 16, 1919, 45 Stat. 
1187, require that pay and allowances of 
commissioned warrant oflicer of Navy 
for fractional portions of 28, 29, or 31 day 


. 


TIME—Continued. 
Computation—Continued. 
months be so adjusted that were condi- 
tions to continue for a year the officer's 


TRANSCRIPTS: 
Proceedings—paupers—typewritten tran 
script of record not required to be fur- 
nished pauper defendant at expense of 
United States or without charge by ste- 
nographer who reported proceedings. 


TRANSFERS: 


See Appropriations; Classification; Traveling 
erpenses. 

Field employees—Indian Service—where 
transferred from position in Washington 
to one in the field and temporarily assign- 
ed to duty in Washington before leaving 
for the field, not entitled to subsistence or 
per diem in lieu thereof while so assigned. 


TRANSPORTATION: 
Dependents— 
Army officers— 

Commercial cost reimbursable where 
transportation in kind not furnished, 
notwithstanding change in ultimate 
new station while officer on leave---- 


Excess travel on change of station; 
amounts to be collected; how com- 


Children of officers of services included in 
joint-service pay act; form of certificate 
SONNE .nocnciccccnsedceesoeusdesces mn 

Marine Corps officers— 

Delay of three of four months in sailing 
of Government transport would not 
render it unavailable so as to author- 
ize payment for travel via commercial 
steamer 


Excess travel on change of station; 
amounts to be collected; how com- 
puted 


Where officer ordered from Parris 
Island, 8. C., to Puerto Cabezas, Nic- 
aragua, and transportation in kind 
furnished dependents for sea portion 
of journey from New Orleans, La., to 
Nicaragua, but not furnished for land 
journey from Port Royal, 8. C., to 
New Orleans, payment is authorized 
of commercial cost of transportation 
for land journey 

Navy— 

Enlisted men —delayed travel — in- 
creased cost where delay is more than 
60 days is chargeable to enlisted man 

Officers— 

Delayed travel—increased cost where 
delay is more than 60 days is charge- 
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TRANSPORTATION —Continued. 






Dependents—Continued. 
Navy—Continued. 

Officers—Continued. 

Election by dependents, for own con- 
venience, to travel by foreign vessel 
over circuitous route, when Ameri- 
can vessels were available by usu- 
ally traveled route, precludes reim- 
bursement of officer for their travel- 
ing expenses incident to his change 
CRs wnitdistaciedsnidcndséve 

Excess travel on change of station; 
amounts to be collected; how com- 

Payment by officers from own funds 
for travel of dependents from Asiatic 
station via Europe to new station 
in United States does not entitle to 
reimbursement on basis of what it 
would have cost Government had 
direct route been followed, where 
dependents furnished transporta- 
tion in kind for any portion of jour- 
ney in United States under act May 
18, 1920, 41 Stat. 604 

Enlisted men— 
Army— 

Transportation requests furnished but 
not used; receipts for railroad fares 
paid in cash must be furnished to 
secure reimbursement ............... 

Where station changed during furlough, 
reimbursement for cost of transporta- 
tion in reporting to new station unau- 
thorized if cost is less than would be 
incurred in reporting to old station _. 

Navy—where man on retirement is not 
ordered home and remains at or near 
place of retirement, he is not entitled 
more than a year later to transportation 
to his former home 


Excess travel by dependents of Army, 
Navy, and Marine Corps officers— 
amounts to be collected; how computed. 

Hauling—household effects of Navy offi- 
cer—moved at public expense from resi- 
dence and storage to public storage; re- 
imbursement of cost of further hauling to 
private quarters unauthorized under same 
change of station orders 


Hospitals—Army officers entitled to trans- 
portation only, where ordered to, from, 
or between hospitals for observation and 
SOOT i ia nen tgemansvencunenniensenoce 

Household effects— 

Ariny officers— 

Excess baggage—excess charge, how 
computed, where effects were turned 
over to quartermaster in one lot but 
were shipped in two carload lots as 
being most economical manner, one 
car moving one day and the other 
the following day.................... 

Uncrating of effects not chargeable to 
Government..... cmikbbudbttustebece 
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TRANSPORTATION — Continued. 


INDEX DIGEST 


Household effects—Continued. 
Excess— 
Army officers— 

Excess charge, how computed, where 
effects, including excess over au- 
thorized allowance, were turned 
over to quartermaster in one lot 
but were shipped in two carload 
lots as being most economical man- 
ner, one car moving one day and the 
other the following day 


Private mounts shipped separately 
from household effects; excess cost, 
how computed . 


Two shipments—excess charge, how com- 
puted, where effects of Army officer, in- 
cluding excess over authorized allow- 
ance, were turned over to quartermaster 
in one lot but were shipped in two 
carload lots as being most economical 
manner, one car moving one day and 
the other the following day 


Veterans’ Bureau physician who stored 
effects in neighboring city while absent 
from permanent station on temporary 
duty is entitled to have same shipped 
at Government expense from storage to 
new station, provided expense does not 
exceed what it would have cost to ship 
from old to new station 

In kind— 

Dependents of Navy officer—payment by 
officer from own funds for travel of 
dependents from Asiatic station via 
Europe to new station in United States 
does not entitle to reimbursement on 
basis of what it would have cost Gov- 
ernment had direct route been followed 
where dependents furnished transpor- 
tation in kind for any portion of jour- 
ney in United States under act May 18, 
1920, 41 Stat. 604 

Navy— 

Enlisted man on retirement not ordered 
home and remains at or near place of 
retirement; not entitled more than a 
year later to transportation to his 
I I s cettatenaiiunctinin iat 


Officer—transportation request used; 
appropriation chargeable when pay- 
ment of mileage is, and is not, in- 
volved 


Land-grant deductions—Contracts—Deliv- 
ery required f. o. b. a certain point for 
shipment to Government destinations, 
but delivery actually made f. 0. b. some 
other point; transportation costs charge- 
able to contractor, how computed 


Mails—Screen wagon service—Additional 
compensation authorized where service 
required between railroad station and new 
postal station, in addition to maintaining 
regular service to old postal station...... 
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TRANSPORTATION—Continued. 
Mounts— 
Private— 

Army officers—Number of horses owned 
by an officer for which transportation 
may be furnished at Government ex- 
pense is limited to one on and after 
June 30, 1930 

Separate shipment—Excess cost, how 
computed, where shipped separately 
from household effects. ............-. 


Railroad fares—Army enlisted men— Where 
station changed during furlough, reim- 
bursement for cost of transportaion in re- 
porting to new station unauthorized if cost 
is less than would be incurred in reporting 
to old station 


Rates, steamship—On trans-Atlantic ves- 
sels on which highest class of accommo- 
dations is designated as “cabin class,” all 
cabin-class rates are “‘first-class rates” 
within meaning of standardized Govern- 
ment travel regulations, and traveler is 
ordinarily limited to minimum cabin- 
class rates on such vessels 

Remains of Government employee—Ex- 
penses of recovering body of employee 
drowned while on duty are not reimburs- 
able as items of transportation 


Requests— 
Appropriations, fiscal year—Appropria- 
tion chargeable when payment of mile- 
age is and is not involved 


Unauthorized— Employee must refund to 
Government amount paid by it to rail- 
road company for services furnished on 
transportation requests used by him in 
reporting to first duty station ....... ‘a 


Unused—Army enlisted men must fur- 
nish receipts to obtain reimbursement 
of railroad fares paid in cash 


Routes, circuitous— 
Dependents of Navy officer— 

Election by dependents, for own con- 
venience, to travel by foreign vessel 
over circuitous route, when American 
vessels were available by usually 
traveled route, precludes reimburse- 
ment of officer for their traveling ex- 
OIE. crnnatuniehteneimaandineemen 


Payment by officer from own funds for 
travel of dependents from Asiatic 
station via Europe to new station in 
United States does not entitle to re- 
imbursement on basis of what it 
would have cost Government had 
direct route been followed, where 
dependents furnished transportation 
in kind for any portion of journey in 
United States under act May 18, 1920, 
41 Stat. 604 

Uncrating—household effects of Army 
officer—cost of uncrating not chargeable 
to Government..-....... ialiasbtidiiensiee 
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TRANSPORTATION—Continued. 
Vessels— 

Foreign—dependents ef Navy officers— 
election of dependents, for own con- 
venience, to travel by foreign vessel 
over circuitous route, when American 
vessels were available by usually trav- 
eled route, precludes reimbursement of 
officer for their traveling expenses__... 

Rates—on trans-Atlantic vessels on which 
highest class of accommodations is 
designated as ‘‘cabin class,’’ all cabin- 
class rates are “first-class rates” within 
meaning of standardized Government 
travel regulations, and traveler is 
ordinarily limited to minimum cabin- 
class rates on such vessels 


TRAVEL ALLOWANCE: 
Marine Corps— 

Enlisted man withdrawn from service and 
in custody of civil authorities for offense 
alleged committed before enlistment 
may not count period of absence for 
enlistment allowance on honorable dis- 
charge and reenlistment within three 
months, irrespective of acquittal or dis- 
missal ofcharge. Rule otherwise where 
offense alleged committed during en- 
IN ci adeiiahatnsict ie icciaiatet alates i 

Extended enjistments—allowance un- 
authorized where 4-year enlistment, 
extended two years, expired while 
marine was in hands of civil authorities 
serving sentence for criminal offense... 


TRAVELING EXPENSES: 

See Appropriations; Mileage; Subsistence; 
Transportation. 

Actual—Army nurses—traveling under 
orders from one hospital to another for 
observation and treatment, entitled to 
reimbursement of actual and necessary 
expenses as prescribed in Army regula- 


Air travel 
Army officers— 

Actual expenses reimbursable where 
utilized commercial airplane, instead 
of railroad as authorized in orders, for 
travel in connection with National 
CIE GING on sscaineciniistastenntens 

Amount entitled to in connection with 
participation in “Aerial Week”’ at 
Mexico City, a temporary duty in ex- 
cess of 72 hours 

Travel status, termination and revival 
of, where officer traveling by air is 
delayed in performance of duty at 
temporary station more than 72 


Mines Bureau employees— 

Cost of official travel by airplane may 
not exceed cost of railroad fare, plus 
Pullman fare when length of journey 
would authorize Pullman, less land- 
grant deductions when applicable . - 
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TRAVELING EXPENSES—Contd. 
Air travel—Continued. 






Mines Bureau employees—Continued. Page 


Emergency requiring immediate pres- 
ence with rescue apparatus justifies 
I iikedeecnbtcctdasdascece 

Army officers— 

Detailed to National Guard—actual ex- 
penses reimbursable where utilized 
commercial airplane, instead of railroad 
as authorized in orders................. 

Repeated travel—actual expenses reim- 
bursable, and no receipts required for 
railroad fares paid in cash.............. 

Temporary duty—reimbursement en- 
titled to, in connection with participa- 
tion in “ Aerial Week”’ at Mexico City, 
a temporary duty in excess of 72 bours. 

Automobiles— 

Coast Guard employee accompanied by 
other employees not in duty status; re- 
imbursement entitled to_.............. 

Use of own—Navy nurse ordered on per- 
manent change of station to travel on 
Government vessel on which no fare is 
charged for travel of Navy nurses, who 
is permitted to travel by private con- 
veyance and granted leave en route, is 
not entitled to 3 cents per mile over 
shortest usually traveled route between 
old and new station under act May 29, 
1928, 45 Stat. 975 

Cash fares — 

Army— 

Enlisted men—receipts must be fur- 
nished to secure reimbursement, 
where transportation requests fur- 
nished but not used. ................ 

Officers—actual] expenses reimbursable 
in connection with repeated travel, 
and no receipts required for railroad 
RD REE TD Gia odin cectitbdsedcnse 

Continuous travel—mileage books—when 
purchase authorized under standardized 

Government travel regulations.......... 

Details to National Guard—Army officers— 
actual expenses reimbursable where 
utilized commercial airplane, instead of 


railroad as authorized in orders.........-. 
Emergencies—Mines Bureau employees— 
where immediate presence with rescue 
apparatus is required, use of airplane is 
authorized 
First duty station—Interstate Commerce 
Commission employee must bear own 
expense in reporting to regular station, 
although directed to perform duty in 
Washington before proceeding thereto. _. 


Joint—Coast Guard employee traveling by 
automobile and accompanied by other 
employees not in duty status; reimburse 
bet GUNNS 08. cctndtttesttebincenece 

Leaves of absence— 

Change of station— 
Army enlisted man—where station 
changed during furlough, reimburse 
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TRAVELING EXPENSES—Contd 


INDEX DIGEST 


Leaves of absence—C ontinued. 
Change of station—Continued. 
ment for cost of transportation in re- 
porting to new station unauthorized 
if cost is less than would be incurred 
in reporting to old station........... 


Navy nurse ordered on permanent 
change of station to travel on Govern- 
ment vessel on which no fare is 
charged for travel of Navy nurses, 
who is permitted to travel by private 
conveyance and granted leave en 
route, is not entitled to 3 cents per 
mile over shortest usually traveled 
route between old und new station 
under act May 29, 1928, 45 Stat. 975_. 


Court for China—within administrative 
discretion of Secretary of State to order 
court officers to Unite! States on leave 
of absence and provide for payment of 
transportation costs _.................- 


Paragraph 45 (b) of standardized Govern- 
ment travel regulations has reference 
to beginning and termination of per 
diem payments when questions of 
leave of absence are involved 


Limits of United States, outside—depend- 
ents of Navy officer—payment by officer 
from own funds for travel by dependents 
from Asiatic station via Europe to new 
station in United States does not entitle 
to reimbursement on basis of what it 
would have cost Government had direct 
route been followed, where dependents 
furnished transportation in kind for any 
portion of journey in United States under 
act May 18, 1920, 41 Stat. 604 

Marshals, deputy—personal service writs— 
reimbursement entitled to.............-- 


Mileage books—when purchase authorized 
under standardized Government travel 
SEES pwccvnvitiecinniisentseninins 


Orders—court for China—within adminis- 
trative discretion of Secretary of State to 
order court officers to United States on 
leave of absence and provide for payment 
of transportation costs 

Passports— 

Fees—not reimbursable.............-...- 
Photographs—expense not reimbursable. 

Personal convenience—dependents of Navy 
officer—election of dependents, for own 
convenience, to travel by foreign vessel 
over circuitous route, when American 
vessels were available by usually traveled 
route, precludes reimbursement of officer 
for their traveling expenses .............. 


Repeated travel 
Army officers—actual expenses reim- 
bursable, and no receipts required for 
railroad fares paid in cash.............. 
Mileage books—-when purchase author- 
ized under standardized Government 
CE 





Page 


152 


476 


151 


475 


311 
311 


210 


271 


INDEX DIGEST 


577 


TRAVELING EXPENSES—Continued. Page | TRAVELING EXPENSES—Continued. Page 


Routes, circuitous— 
Dependents of Navy officers— 

Election of dependents, for own con- 
venience, to travel by foreign vessel 
over circuitous route, when American 
vessels were available by usually 
traveled route, precludes reimburse- 
ment of officer for their traveling 
expenses 

Payment by officer from own funds for 
travel of dependents from Asiatic 
station via Europe to new station in 
United States does not entitle to 
reimbursement on basis of what it 
would have cost Government had 
direct route been followed, where de- 
pendents furnished transportation in 
kind for any portion of journey in 
United States under act May 18, 
1920, 41 Stat. 604 

Navy officer—right to traveling expenses 
not increased by permissive deviation 
from ordered route and earlier reporting 

OS CO Mind ccetcticctcnctsonedcavduc 

Sea travel—Commerce Department em- 
ployees—on trans-Atlantic vessels on 
which highest class of accommodations is 
designated as ‘‘eabin class,” all cabin- 
class rates are ‘‘first-class rates’ within 
meaning of standardized Government 
travel regulations, and traveler is ordi- 
narily limited to minimum cabin-class 
rates on such vessels 

Sickness—Army officers entitled to trans- 
portation only, where ordered to, from, or 
between hospitals for observation and 
treatment 


Tips—Army nurse, traveling under orders 
from one hospital to another for observa- 
tion and treatment, entitled to reimburse- 
ment of actual and necessary expenses as 
prescribed in Army regulations.......... 


Transfers—Army nurse, traveling under 
orders from one hospital to another for 
observation and treatment, entitled to 
transportation and reimbursement of 
actual and necessary expenses as pre- 
scribed in Army regulations............. 


Travel status— 

Army officers—termination and revival 
of travel status where officer traveling 
by air is delayed in performance of duty 
at temporary station more than 72 
hours 


Indian Service employee—where trans- 
ferred from position in Washington to 
one in the field and temporarily assign- 
ed to duty in Washington before leaving 
for the field, not entitled to subsistence 
or per diem in lieu thereof while so 
CN iisctcinintimiadiiitieiint a 


Vessels, foreign—dependents of Navy 
officers—election of dependents, for own 
convenience, to travel by foreign vessel 
over circuitous route, when American 


vessels were available by usually traveled 

route, precludes reimbursement of officer 

for their traveling expenses. .......... ine 
Witnesses— 

Government employees—temporary em- 
ployee testifying on behalf of Govern- 
ment is entitled to necessary expenses 
going, returning, and while at place 
where jury is in session; not entitled to 
mileage 

Marine Corps enlisted man as witness at 
Army court-martial; appropriation 
chargeable 


TREASURY DEPARTMENT: 
See Customs Service; Internal revenue service, 
Treasurer of the United States—receipts— 
depositors are entitled to final receipts 
for amounts deposited, without qualifica- 
tion as to later verification. Temporary 
receipts given subject to further verifica- 
tion do not relieve depositor from further 
accountability as to amounts remitted... 


TRUSTEES: 

Adjusted compensation—Veterans’ Bureau 
beneficiaries—trust will not be allowed to 
fail where person designated by veteran as 
trustee on approved change of beneficiary 
refuses to serye; administrator does not 
succeed to office of trustee 


TUITION: 
Army officers—authorized by act June 8, 
1926, 44 Stat. 705; appropriation available 
for fiscal year 1920. .........c-cccccccs a 


UNIFORMS: 
See Clothing. 


VEHICLES: 
Automobiles— 
Gasoline and oil—Coast Guard employee 
accompanied by other employees not 
in duty status; reimbursement entitled 


Seized by Customs Service— 

Costs of seizure and forfeiture of auto- 
mobile condemned and turned over to 
Treasury Department for use there- 
by; appropriation chargeable__....... 

Expenses of storage in excess of proceeds 
from sale of vehicle may not be charged 
to appropriation for collecting reve- 
nue from customs, except on showing 
that incurrence was in interests of 
Government 


Use of own—Navy nurse ordered on per- 
manent change of station to travel on 
Government vessel on which no fare is 
charged for travel of Navy nurses, who 
is permitted to travel by own automo- 
bile and granted leave en route, is not 
entitled to 3 cents per mile over shortest 
usually traveled route between old and 
new station under act May 29, 1928, 45 
Stat. 975. 
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| VESSELS: 

Foreign—election by dependents of Navy 
officer, for own convenience, to travel by 
foreign vessel over circuitous route, when 
American vessels were aVailable, by 


usually traveled route, precludes reim- 
bursement of officer for their traveling ex- 


Repairs—naval vessels damaged while 
passing through Panama Canal; appro- 
priation chargeable with cost of repairs... 


VETERANS’ BUREAU: 
See Accounts; Departments and establish- 
ments, heads. 
Adjusted compensation— 

Administrator versus trustee—adminis- 
trator does not succeed to office of trus- 
tee and trust will not be allowed to fail 
where person designated by veteran as 
trustee on approved change of bene- 
ficiary refuses to serve................. 

Beneficiaries— 

Change of— 

Administrator does not succeed to 
office of trustee and trust will not 
be allowed to fail where person 

' designated by veteran as trustee on 
; approved change of beneficiary re- 
Re UP UE ic ccckcwantsensccsce 
Direction in last will and testament 
of veteran not mailed to bureau 
during his lifetime is not lawful 
change of beneficiary. Payment 
to be made to vVeteran’s estate as 


INDEX 


Page 
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329 


though no beneficiary designated_ 195, 245 


If woman designated as beneficiary 
can be identified as person intended, 
misstatement in application as to 
her correct name, or misdescrip- 
tion as “wife” when veteran was 
only engaged to marry her, does not 
defeat intention, and subsequent 
marriage of veteran to another 
Woman would not ipso facto divest 
designated beneficiary of her 


Oral statements by veteran just prior 
to death expressing intention to 
name different beneficiary; effect 
of, on right of person originally 
I . noninremunnineen 

Parol evidence adduced after vet- 
eran’s death may not defeat right 
of originally designated beneficiary 
to amount of adjusted service cer- 


Where veteran just prior to death 
signed statement showing intention 
that designated beneficiary, di- 
vorced wife, should not receive 
adjusted compensation, payment 
should be made to his estate as if 
no beneficiary designated......... 


Legal widow, deserted by veteran and 
with whom she had not lived for 
several years prior to his death, is 
not entitled to adjusted compensa- 
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VETERANS’ BUREAU—Continued. 
Adjusted com pensation—Continued. 
Beneficiaries—C ontinued. 
tion where not otherwise shown 
dependent on veteran at hisdeath... 419 
Dependent allowance—7-year absence of 
veteran—when claims by dependents 
ois cc cccccbtitticcémnnictiibittdecee 58 
Dependents— 
If established that preferred dependent, 
who failed to file required application, 
could not have qualified even if appli- 
cation had been filed, there may be 
rights for recognition in next pre 
ferred dependent who has qualified 
and filed application on or before 
Samy OG, BUBD. cn cndsnctoivbcsdiicce 427 
Where dependency of preferred de- 
pendent established, mere failure to 
file application on or before January 
2, 1930, did not, on January 3, 1930, 
vest any rights in next preferred de- 
pendent who might otherwise have 
been qualified and had filed applica- 
tion within required time............ 427 
Loans— 
By bank in amount greater than then 
loan value of adjusted service certifi- 
cate, with full knowledge thereof 
and on other security than certificate; 
amount to which bank entitled, 
where note remains unpaid by vet- 
aan ot maturity.........ccccccccs-e.- 149 
Forgeries—when Government deals di- 
rectly with particular person to 
whom check issued and delivered, 
though deceived as to his identity, 
reclamation can not be effected from 
indorser who accepted check from 
impostor for value without notice of 
his lack of title thereto ............. 476 
Veteran killed by designated benefici- 
ary—where subsequent to shooting by 
wife and prior to death veteran exe- 
cited will disinheriting wife, in State 
where no dower right in personal prop- 
erty, payment to be made to veteran’s 
estate as if no beneficiary designated... 495 
Wife, divorced—where veteran just prior 
to death signed statement showing 
intention that designated beneficiary, 
divorced wife, should not receive ad- 
justed compensation, payment should 
be made to his estate as if no benefi- 
ciary designated.....................-. 495 
Wills— : 
Direction in last will and testament of 
veteran not mailed to bureau during 
his lifetime is not lawful change of 
beneficiary. Payment to be made 
to veteran's estate as though no 
beneficiary designated............. 195, 285 
Where subsequent to shooting by wife 
and’ prior to death veteran executed 
will disinheriting wife, in State where 
no dower right in personal property, 
payment to be made to veteran's 
estate as if no beneficiary designated. 405 
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VETERANS’ BUREAU—Continued. 
Disability compensation— Page 


VETERANS’ BUREAU—Continued. 
Disability com pensation—C ontinued. Page 


Deserters—payments of compensation 
awarded on prior World War service 


from private sources should be set off 
against amount awarded by Govern- 


from which honorably discharged may WN ris hecisseh <iensisecnsioliatinw 157 
be resumed to an unapprehended de- Retired emergency officers—procedure as 
serter from a subsequent peace-time en- as to application of compensation as 
listment, at expiration of full period of retired pay where disabled officer placed 
enlistment from which man deserted... 441 on retired list under act May 24, 1928, 45 
Disability due to hospitalization—injury Stat. 735, retroactively to date of receipt 
or aggravation of existing injury result- of application therefor in bureau_.....-. 7 
| ing from hospitalization furnished by Emergency officers’ retirement— 
Bureau entitles to disability compensa- Act May 24, 1928, 45 Stat. 735— 
CBR. ceeninsitasetieiacpeesitbesiiiainseee 515 Civil-service employment— 
Disability sustained prior to World Act is part of provisions made for 
War— disabled veterans, and in construc- 
Injury incurred prior to entrance into tion of statutes imposing disabil- 
military service for which damages ities on persons in military or naval 
} awarded from private sources, and service with respect to employment 
| same injury from which resulted disa- in Federal civil service said act 
bility for which compensation award- should be construed in keeping with 
ed under presumption of sound REE 221 
condition clause in World War vet- Officer receiving retired pay under 
| erans’ act because injury not noted of act may also receive salary on ac- 
record at or prior to entrance into ser- count of employment under Pan- 
vice, should be considered one and eee 221 
same injury, and amount recovered Officers retired under act may be 
| from private sources should be set off employed in Federal civil service to 
against amount awarded by Govern- same extent as officers retired from 
| NR iicaicens dantbctikagdecstbbiceoutsss 157 Regular Army for injuries or inca- 
Reentry into service after April 6, 1917, pacity incurred inl ine of duty..... 159 
did not ipso facto create right to com- Disabled officer who on discharge from 
pensation based on injury or disa- World War commissioned service 
bility incurred during service termi- was rated permanent partial dis- 
nated prior to World War, where abled over 30 per cent, whose rating 
injury or disability not aggravated by was, prior to May 24, 1928, reduced to 
World War service. ................. 173 permanent partial 10 per cent, and 
Fraudulent enlistments—forfeiture of dis- who was thereafter and subsequent to 
ability compensation actually received May %, 1928, rated permanent partial 
and set off of amount against war risk disabled 20 per cent and placed on 
insurance due, under war risk insurance retired list with pay is not entitled to 
act as amended by act August 9, 1921, 42 pay under act May 24, 1928.......... 31 
Chet BOR oon ng oe YES E) 97 Medical and hospital treatment of 
Husband and wife—determination of pay- vetived ae otienrs o- Chate 
families may not be given in Army 
ments during periods of separation and : . : 
prior to actual divorce where husband hespttals or by Army median atiees. a8 
: ’ Medical treatment of families of retired 
and wife are both veterans of World 
‘ emergency officers may not be 
War and suffering from compensable 
ame 5 one ae Wa 142 charged to appropriation under 
**Medical and Hospital Services, 
Payment to same person for same period Veterans’ Bureau, 1930”............. 132 
of time of disability compenstion for in- Naval Reserve officer placed on retired 
jury incurred during World War and list of Navy under act May 24, 1928, 
military pension for injury incurred in may receive drill pay under act 
military service subsequent thereto is February 28, 1925, and also retired 
i osctnnnkcchuneiudenaaasane 238 Ne eee eae ve 8 
Presumption of sound condition—injury Placing of officer on retired list dees 
incurred prior to entrance into military not entitle to longevity credit for con- 
service for which damages awarded from tract surgeon service in computation 
private sources, and same injury from of retirement pay under act May 24, 
which resulted disability for which We cou br dna cbeasclsyccagisdseewant 201 
compensation awarded under presuinp- Procedure as to application of disability 
| tion of sound condition clause in World compensation as retired pay where 
War veterans’ act’ because injury not disabled officer placed on retired list 
noted of record at or prior to entrance under act May 24, 1928, retroactively 
into service, should be considered one to date of receipt of application there- 
and same injury, and amount recovered 0nd Os WR ic ccntitencnesicecncesen 2 
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VETERANS’ BUREAU—C ontinued 
Emergency officers’ retirement—Contd 
Act May 24, 1928, 45 Stat. 735—C ontd. 

Retired officer who is federally reeog- 


INDEX DIGEST 


nized member of National Guard is 
entitled to armory Grill pay and field 
training encampment pey under 
National Guard status in addition to 
retired pay; but when in actual serv- 
ice of United States under National 
Guard status he is entitled only to 
pay of that status... 


Service during World War both as 


emergency officers and as officers of 
Regular Army entitles to retirement 
under act, but not to double benefits 


Insurance— 
Awards in course of payment— 
Awards prior to, and in course of pay- 


ment on, March 4, 1925, to persons not 
entitled thereto, under illegal distri- 
bution of estate, are not “in course of 
payment” within saving clause in 
section 303, World War veterans’ 
act, as amended, and payment should 
be made to insured’s estate in lump 
sum of present value of remaining 
unpaid monthly installments 


Determination whether insurance is 


“hereafter revived” within section 
305, World War veterans’ act as, 
amended. Awards in course of pay- 
ment on date of decision A-27214, 
June 13, 1920, applying rule adopted 
in 7 Comp. Gen. 630 to insurance 
revived by application of $00 bonus 
and to canceled or reduced insurance 
prior to date of decision, not to be 
NE, ocitinatcciiintinctnnaniinnins 


Benveficiaries—collateral heirs—in a Btate 


where collateral heirs of the deceased 
mother of an illegitimate, who died 
intestate and unmarried, have not 
been held by the courts of that State 
to be also heirs of the illegitimate, 
such collateral heirs may not inherit 
the war-risk insurance of the illegiti- 
mate, which might escheat to the 
State if payment were made to the 
administrator of the estate ........-.- 


Cancellation—trefund of premiums up- 
euthorized where insurance canceled for 
fraud by insured 

Checks covering monthly installments of 
insurapee received but not negotisted 
by beneficiary under converted policy 
during his lifetime; disposition of 

Con ersion—* bere bureau has beretofore 
established or may hereafter establish 
condition of permanent tote) disability 
at or prior to date of application for con- 

version of insurance, by rating made 

apy time prior w first payment of the 
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VETERANS’ BUREAU—Continued. 
Insurance—C ontinued 


insurance under policy, the insurance 
sheuld be considered invalid and no 
payments made, leaving parties in 
interest to their recourse in the courts 
as provided by statute 


Escheat—in a State where collateral he'rs 
of the deceased mother of an illevitimute 
who died intestate and unmarried, have 
not been held by the courts of that State 
to be also heirs of the illegitimate, such 
collateral heirs may not inherit the 
war-risk insurance of the illegitimate, 
which might escheat to the State if 
payment were made to the administra- 
a crcetcebocneetaiteraes 

Fraudulent enlistments— 

Forfeiture of disability compensation 
actually received, and set-off of 
amount against war-risk insurance 
due, under war risk insurance act as 
amended by act August 9, 1921, 42 
hs Mill stdiniieenindeemnn nadine 

War-risk insurance issued during frau- 
dulent enlistment period is valid 
where enlistment was validated by 
honorable discharge prior to dis- 
covery of fraud _. 


Incontestability where bureau has here- 
tofore established or may hereafter estab- 
lish condition of permanent total dis- 
ability at or prior to date of original 
applice tion for insuranee, or application 
for reinstatement and/or conversion of 
insurance, by rating made any time 
prior to first payment of insurance 
under policy, the insurance should be 
considered invalid and no payments 
made, leaving parties in interest to 
their recourse ip the courts as provided 
Oe 20 ececetcccnasmbonscocéetquapan 
Lepsed 
Disability compensation erroneously 
peid wife and children instead of to 
veteran, for period prior to beginning 
of status of seperation between vet- 
eran and wife, not considered uncol- 
lected compensation for application 
as premium tw revive lapsed insur- 
ance 

Where veteran sccepted active duty 
pey while in military service, with 
actus] knowledge that premiums 
were not being deducted, the insur- 
ance lapsed. and buresu may not 
validate same and make payments 
thereunder by rating of permanent 
tote] disability retroactively effective 
from date of discharge 

Mente] incompetents—tefund of pre 
miums unauthorized where insurance 
canceled for fraud by insured .....--.. 
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VETERANS’ BUREAU— Continued. 
Insurance— Continued. 
Premiums 
Deductions veteran accepted 
active-duty pay while in military 
service, with actual knowledge that 
premiums were not being deducted, 
the insurance lapsed, and bureau 
may not validate same ant make 
payments thereunder by rating of 
permanent total disability retroac- 
tively effective from date of discharge. 
Disability compensation erroneously 
paid wife and children instead of to 
veteran, for period prior to beginning 
of status of separation between vet- 
eran and wife, not considered uncol- 
lected compensation for application 
as premium to revive lapsed insur- 
ance . 
Refund unauthorized where insurance 
canceled for fraud by insured 
Waivers—regulations may not be issued 
waiving premium payments during 
military service for a period after 
which insured had shown cleer intent 
to discontinue insurance 
Reinstatement—where bureeu has here- 
tofore established or may hereafter 
establish condition of permanent total 
disability et or prior to date of applica- 
tion for reinstatement of insurance, by 
rating made any time prior to first pay- 
ment of insurance under policy, the 
insurance should be considered invalid 
and no payments made, leaving parties 
in interest to their recourse in the courts 
as provided by statute 
Revived 
Determination whether 
“hereafter revived’’ within section 
305, World War veterans’ act, as 
amended. Awards in course of pay- 
ment on date of decision A-27314, 
June 13, 1929, applying rule adopted 
in 7 Comp. Gen. 630 to insurance 
revived by application of *60 bonus 
and to canceled or reduced insurance 
prior to date of decision, not to be 
disturbed = 


Disability compensation erroneously 
paid wife and children instead of to 
veteran, for period prior to beginning 
of status of separation between vet- 
eran and wife, not considered uncol- 
lected compensation for application 
as premium to revive lapsed insur- 


where 


insurance is 


ance 


Bet off indebt- 
edness to company (und of which de- 
ceased was in charge may not be made 
basis of claim of United States and set 
off against insurance due estate under 
World War veterans’ act.......... nese 


Army officer, deceased 
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VETERANS’ BUREAU—Continued. 
Jurisdiction 

Adjusted compensation—no purpose or 
intent in section 310, World War ad 
justed compensation act, added by act 
July 3, 1926, 44 Stat. 828, to exclude the 
fixed and permanent jurisdiction and 
duty of accounting officers to have 
proper and lawful accounting of expend- 
itures of public moneys 

Insurance—regulations may not be issued 
waiving premium payments during 
military service for a period after which 
insured had shown clear intent to dis 
continue insurance 


VOLUNTARY CREDITORS: 

Reserve Officers’ Training Corps member 
discharged from training camp because 
of physical disqualification is not entitled 
to reimbursement of subsistence expenses 
during period permitted to attend camp 
at own expense, although subsequently re- 


instated in training corps 
VOLUNTARY SERVICES: 

Witness voluntarily appear 
eral Trede Commission not entitled to f 
in absence of subpa@na or request 
testify 

VOUCHER 

Certification for payment on voucher certi- 
fied as correct by claimant will be made 
only in amount claimed by payee, not- 
withstanding administrative officer may 
have increased the amount to 
an apparent error. .* 

Errors—corrections—certification for 
ment on voucher certified as correct by 
claimant will be made only in amount 
claimed by payee, notwithstanding ad- 
ministrative officer may have increased 
the amount to correct an apparent error 

Preaudit—certification for payment on 
voucher certified as correct by claimant 
will be made only in amount claimed by 
payee, notwithstanding administrative 
officer may have increased the amount t 
correct an apparent error 

Rent—administrators and executors 
ment to be submitted with each voucher 
showing whether administrators or exe 
utors are continuing to act with approval 
of court in administration of estates 


WAGES: 
See Compensation, Pay 


WAIVERS: 


Insurance 


corre 


pay- 


state 


premiums— Veterans’ Bureau 
may not issue regulations waiving pay 
ments during military service for period 
after which 


intent to discontinue insurance... 


WAR-RISK INSURANCE: 
See Veterans’ Bureau. 


insured had shown clear 
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WELCH ACT: 
See Classification. 


WIFE: 
See Husband and wife. 


WITNESSES: 

Court-martial, Army—traveling expenses 
of Marine Corps enlisted man; appropria 
tion chargeable 

Fees— 

Federal Trade Commission— 

In absence of subpoena or request to 
testify, voluntary appearance of 
witness before commission does not 
GRta 00 BD. <cctittienwsscodiicticnsce 

When payable where summoned to 
appear before examiner of commis- 






Temporary employees not entitled to, 
where testifying on behalf of Govern- 
Government employees—compensation— 
temporary employee testifying on behalf 
of Government is entitled to regular com- 
pensation while necessarily absent from 
regular work 


WORDS AND PHRASES: 

“ Advance”’—under section 8, act June 15, 
1929, 46 Stat. 11, providing for interest 
chargeable on loans to cooperative associa- 
tions and stabilization corporations and 
advances for insurance purposes at rates 
‘*equal to the lowest rate of yield of any 
Government obligation * * * outstanding 
at the time the loan agreement is entered 
into or the advance is made by the board,” 
the word ‘‘advance”’ relates to advances 
for insurance purposes, and in so far as 
concerns loans, as distinguised from in- 
surance advances, the controlling date as 
to rate of interest applicable is date loan 
agreement was entered into.............. 

“Cabin class’—on trans-Atlantic vessels 
on which highest class of accommodations 
is designated as “‘cabin class,” all cabin- 
class rates are “first-class rates” within 
meaning of standardized Government 
travel regulations, and traveler is ordi- 
narily limited to minimum cabin-class 
rates on such vessels 


“ Dependent ’’—as used in paragraph 47 (c), 
standardized Government travel regula- 
tions, means dependent in fact. 

“ Extraordinary heroism in line of duty”— 


same as “extraordinary heroism in line of 
their profession”’ 


“Family”—as used in paragraph 47 (c), 
standardized Government travel regula- 
tions, contemplates any person related to 

@ an employee by consanguinity or mar- 


“ First-class rates’’—on trans-Atlantic ves- 
sels on which highest class of accommoda- 
tions is designated as “‘cabin class,” all 
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WORDS AND PHRASES—Continued. Page 


cabin-class rates are ‘‘first-class rates” 
within meaning of standardized Govern- 
ment travel regulations, and traveler is 
ordinarily limited to minimum cabin- 
class rates on such vessels................ 
“Good faith”’—rule announced in 3 Comp. 
Gen. 248 not applicable to confinement 
cases, and no authority under World War 
veterans’ act, as amended, to reimburse 
private hospital for treatment in such 
‘Hereafter revived”—determination 
whether insurance is “hereafter revived” 
within section 305, World War veterans’ 
act, as amended; rule to be applied_.__.- 
“In course of payment’’—awards of term 
insurance prior to, and in course of pay- 
ment on, March 4, 1925, to persons not 
entitled thereto, under illegal distribu- 
tion of estate, are not ‘‘in course of pay- 
ment”’ within saving clause in section 303, 
World War veterans’ act, as amended, 
and payment should be made to insured’s 
estate in lump sum of present value of 
remaining unpaid monthly installments - 
“In the military or naval service of the 
United States’’—retired emergency officer 
who is entitled to retired pay under act 
May 24, 1928, 45 Stat. 735, is not a person 
“in the military or naval service of the 
United States” within meaning of section 
4, act August 24, 1912, 37 Stat. 561, and 
may receive Panama Canal salary in addi- 
CES BINS GA nara w cdcccctdciccesccce 
‘Naval organization’’—emergency officers’ 
retired list of Navy is not, within section 
4, act February 28, 1925, 43 Stat. 1081.... 
“Officer belonging to an organization”— 
commissioned officer of National Guard 
“belonging to an organization,” detailed 
to command medical department detach- 
ment which is not an organization for pay 
purposes of commissioned officers, is not 
an officer ‘‘not belonging to an organiza- 
tion’’ for purposes of armory drill pay... 
“On the active list of the Regular Army” — 
as used in act December 17, 1919, 41 Stat. 
367, includes an enlisted man who fraudu- 
lently enlisted, where fact did not become 
known and he was actually carried on rolls 
as enlisted man of Army at date of death. 
Widow entitled to six months’ death 
EE nse niee<qwewsennadoown emp lain 
“ Parades”"—do not constitute field or coast- 
defense training for purposes of military 
leave to civil employees of United States 
who are members of National Guard.... 
“Parent"’—foster parent who is not adop- 
tive parent is not entitled to six months’ 
death gratuity under act May 22, 1928, 45 
Stat. 710 
“ Printing ”’—fillers for ring binders are not, 
within act March 1, 1919, 40 Stat. 1270, 
and procurement by contract from lowest 
bidder authorized 
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WORDS AND PHEASES—Continued. Page ; WORDS AND PHRASES—Continued. Page 

“ Proceedings against the United States”— “Veterans of any war”—contract surgeons, 
extraordinary proceedings against officials medical and dental, of Army and Navy, 
of United States in their official capac- and paymasters’ clerks of Army, who 
ity are in effect proceedings against the served as such during Spanish-American 
United States, and costs thereof, when War, are not included for purposes of 
properly taxed, are payable under appro- hospitalization under section 202 (10), 
priation ‘‘ Miscellaneous expenses, United World War veterans’ act, as amended... 
States courts” | 

“Uncollected compensation’’—disability WRITS: 
compensation erroneously paid wife and Personal service—deputy marshal entitled 
children instead of to veteran, for period to reimbursement of expenses where 
prior to beginning of status of separation service by registered mail failed 
between veteran and wife, not considered Venire facias—personal service by deputy 
uncollected compensation for application marshal—reimbursement of expenses 
as premium to revive lapsed insurance... 5 authorized where service by registered 

“United States hospitals ’’—hospitals mail failed 
naintained by Alaska Railroad from funds 
appropriated for railroad work are, within 
employces’ compensation act, as amend- 





